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PREFACE. 


Agoording  to  promise  we  are  issuing  the  third  of  our 
yearly  series  of  reports.  We  are  convinced  from  reports 
of  the  profession  in  the  State  that  they  are  subserving  a 
useful  purpose,  and  that  they  should  be  continued. 

It  has  been  our  endeavor  to  discriminate  in  our  selec- 
tion of  cases,  so  as  to  afford  the  lawyers  and  trial  judges 
of  the  State  our  latest  expressions  on  questions  of  practice 
and  of  common  law  rights.  It  must  not  be  understood, 
however,  that  any  of  these  volumes  have  or  will  be  con- 
fined to  these  subjects. 

We  have  in  this  volume,  as  in  the  preceding  ones,  in- 
serted a  few  cases  that  were  not  taken  to  the  Supreme 
Court  Our  reasons  for  so  doing  were  stated  in  the  preface 
to  our  last  volume.  It  is  not  expected  that  the  whole  of 
the  law  or  the  law  in  a  perfected  state  can  be  attained  in 
one  bound.  Experience  has  confirmed  the  wisdom  and  prac- 
tice of  calling  the  attention  of  the  profession  to  adjudged 
cases  of  novelty,  either  in  subject-matter  or  application, 
and  let  them  examine  their  merits  and  ascertain  their 
possibilities  for  the  attainment  of  justice.  Hence  our  reason 
for  inserting  some  of  these  cases,  but  our  main  purpose  is 
to  insert  such  cases  only  as  are  affirmed  by  the  Supreme 
Court. 

The  Supreme  Court  in  the  case  of  King  v.  Cox,  126 
Tenn.,  533,  have  announced  views  respecting  peremptory 
instructions  that  were  contrary  to  those  entertained  by  this 
Court,  as  expressed  in  Railroad  v.  Crutcher,  and  Aizen- 
shtatt  V.  Mayer,  reported  in  the  first  volume  at  pages  231 
and  805  respectively.  We  note  this  for  the  purpose  of 
complying  with  the  announcement  made  in  our  first  vol- 
ume that  we  would  pursue  this  course. 

I  again  acknowledge  my  very  great  obligations  for  the 
advice,  assistance  and  concurrence  of  my  associates  on 
the  bench.  Joseph  C.  Higgins. 

Paybtteville,  Tenn.,  October  25, 1913. 
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LEADING  CASES 


ARGUED  AND  DETERMINED 


IN  THE 

COUET  OF  CIYIL  APPEALS 


OP  THE 


STATE  OF  TENNESSEE. 


James  Madison  v.  New  Lumbeb  Company. 

Res  Abjudicata.    Dismissal  for  want  of  prosecution. 

Plaintiff  Instituted  suit  for  personal  Injuries  before  a  Justice  of 
tbe  peace.  He  did  not  appear  upon  the  day  set  for  trial, 
and  the  justice  dismissed  his  action  for  that  reason.  Heldt 
That  this  was  no  bar  to  a  new  suit. 


Fkom  Dyee  County, 


Appeal  in  error  from  the  Circuit  Court  of  Dyer  County. 
Joseph  E.  Jones,  Judge. 

W.  S.  CoovEB  for  Plaintiff  in  Error. 

ScoBY  &  Ashley  for  Defendant  in  Error. 

Mb.   Justice  Higgins   delivered   the  opinion   of  the 
Court. 
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COUKT  OF  CIVIL  APPEALS, 


Madison  v.  New  Lumber  Co. 


Plaintiff  was  injured  at  the  sawmill  of  defendant  dur- 
ing the  latter  part  of  the  year  1911.  He  brought  suit 
before  a  justice  of  the  peace  for  damages  soon  after  his 
injury.  This  suit  was  dismissed  without  trial.  In  1912 
he  instituted  the  present  suit  for  the  same  cause  in  the 
Circuit  Court  of  Dyer  County.  One  of  the  pleas  inter- 
posed Was  that  of  res  ad  judicata  predicated  upon  the  judg- 
ment 6i  dismissal  rendered  by  the  justice  of  the  peace.  A 
replication  filed  by  plaintiff  was  in  substance  that  the  suit 
had  been  dismissed  by  the  justice  without  a  trial  on  the 
merits  and  for  want  of  prosecution.  Upon  motion  of 
defendant  this  replication  was  stricken  out.  Plaintiff 
declined  to  plead  further,  and  his  suit  was  dismissed.  He 
has  appealed  and  assigned  this  action  of  the  Court  as 
error. 

The  learned  trial  Judge  was  in  error  in  striking  out 
the  replication.  It  was  good  and  sufiicient  as  a  response 
to  the  plea  of  res  adjudicaia,  and  if  sustained  by  the  proof 
effectually  destroys  the  proceedings  of  the  justice  of  the 
peace  as  an  estoppel.  Nothing  short  of  a  trial  on  the 
merits  or  a  judgment  on  the  merits  seems  to  preclude  in 
this  state  the  bringing  of  a  new  action:  Railroad  v.  Beas- 
ley,  15  Cates,  629 ;  Shannon's  Code,  Sec.  4446.  A  judg- 
ment of  dismissal  for  want  of  prosecution  can  never  be 
urged  in  bar  of  new  action:  23  Cyc,  1231,  note. 

The  judgment  of  the  lower  Court  is  reversed  and  the 
cause  is  remanded  with  direction  to  require  defendant  to 
take  issue  or  to  submit  to  judgment  on  the  replication, 
and  to  go  to  trial  on  the  issue  of  not  guilty.  Defendant 
will  pay  the  costs  of  this  Court.  We  have  used  the  terms 
plaintiff  and  defendant  just  as  they  appeared  in  the  Court 
below  in  lieu  of  their  designation  as  plaintiff  in  error  and 
defendant  in  error. 


STATE  OF  TENNESSEE. 


Chapman  v.  Chapman. 


Florence  Chapman  v.  Alvin  Chapman. 

Write  of  certiorari  denied  by  the  Supreme  Court. 
{Knoxville.     September  Term,  1912.) 

Husband  and  Wife.    Separate  maintenance. 

A  oonrt  of  equity  may  decree  a  separate  maintenance  to  the 
wife  justifiably  living  apart  from  her  husband,  although  the 
ill  treatment  which  she  has  suffered  at  the  hands  of  her  hus- 
band be  insufficient  to  authorize  a  divorce. 


Feom  Campbell  County. 


Appeal  from  the  Chancery  Court  of  Campbell  County. 
H.  G.  Kyle,  Chancellor. 

L.  H.  Carlock  and  John  Jennings  for  complainant. 

W.  A.  Owens  and  J.  Will  Taylor  for  defendant. 

Mr.  Justice  Higgins  delivered  the  opinion  of  the 
Court. 

The  purpose  of  the  original  bill  in  this  case  was  to  have 
the  defendant,  the  husband  of  complainant,  contribute 
toward  her  support  and  maintenance  while  living  sepa- 
rately and  apart  from  him.  No  decree  for  divorce  was 
asked.  The  Chancellor  held  complainant  entitled  to 
$12.00  per  month  and  $25.00  attorney's  fees.  The  se\'- 
eral  dates  and  methods  of  payment  of  the  sums  decreed 
were  fixed  by  the  Court.  Defendant  excepted  and  has 
brought  the  case  to  this  court. 


COURT  OF  CIVIL  APPEALS, 


Chapman  v.  Chapman. 


In  his  first  assignment  of  error  he  assails  the  correct- 
ness of  the  decree  of  the  Chancellor  in  awarding  any  sum. 
His  contention  is  that  neither  in  her  allegations  nor  her 
proof  does  she  make  out  a  case  for  separate  maintenance. 
It  is  said  that  the  statutes  and  decisions  of  the  state  con- 
template a  course  of  mistreatment  such  as  would  justify 
a  decree  of  divorce.  Afterwards  she  wrote  defendant 
which  an  allowance  can  be  made  the  wife  who  is  living  sepa- 
rately from  her  husband.  Section  4201,  Shannon's  Code 
and  its  sub-sections  and  the  cases  of  Cureton  v.  Cureton, 
9  Gates,  p.  103 ;  Nicely  v.  Nicely,  3  Head,  187 ;  Swan 
V.  Harrison,  2  Caldwell,  544,  and  Stewart  v.  Stewart,  2 
Swan,  p.  593,  are  referred  to  as  authority  for  this  conten- 
tion. We  are  constrained  to  take  the  view  that  learned 
counsel  has  misconstrued  the  statute  and  the  cases  cited. 
The  decision  in  the  Cureton  ca^e  is  direct  authoritv  for 
the  proposition  that  a  Court  of  Equity  has  jurisdiction 
to  decree  a  separate  maintenance,  notwithstainding  the  in- 
sufficiency of  the  facts  to  justify  a  decree  for  divorce.  The 
basis  of  an  order  of  this  kind  is  the  primary  duty  upon 
the  part  of  the  husband  to  support  his  wife ;  and  this  duty 
remains,  whether  she  be  living  with  him  or  apart  from 
him,  provided  the  separation  be  due  to  his  dereliction  or 
neglect. 

The  record  discloses  that  in  1911  complainant  filed  a 
bill  for  divorce  against  the  defendant,  allying  cruel  and 
inhuman  treatment.  Her  suit  was  dismissed  in  Septem- 
ber, 1911,  the  Court  conceiving  the  proof  not  to  warrant 
a  decree  for  divorce.  Afterwards  she  wrote  defendant 
letters,  in  at  least  one  of  which  she  offered  to  return  to 
him  and  live  with  him.  In  the  spring  of  1912  she  went 
with  her  small  child,  which  was  also  the  child  of  defend- 
ant, to  his  home  and  asked  for  permission  to  enter.  The 
door  was  closed  in  her  face  bv  someone.       She  then  en- 
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tered  the  house  from  the  rear.  When  she  saw  defend- 
ant, she  told  him  that  she  desired  to  resume  marital  rela- 
tions and  that  she  liked  him  well  enough  to  stay 
with  him.  He  declined  her  proffer  of  reunion,  and 
told  her  in  substance  emphatically  to  leave  him;  that  he 
did  not  want  her  about  him.  She  then  left  and  soon 
thereafter  brought  this  bill.  We  must  treat  the  proof 
as  showing  a  repudiation  of  the  marital  relations  by  the 
defendant,  a  repudiation  of  his  wife,  an  abandonment  of 
her,  and,  in  effect,  a  turning  of  her  out  of  doors.  This 
evidently  was  done  wilfully. 

If  it  was  wilfully  done  and  without  legal  or  moral  ex- 
cuse, then  it  was  maliciously  an  abandonment  of  the  wife 
and  a  refusal  to  discharge  a  duty  which  was  enjoined  upon 
him  for  the  benefit  of  the  wife  and  of  society.  This  is  a 
duty  the  performance  of  which  society  can  coerce.  There 
is  justification  for  the  decree  of  separate  maintenance  un- 
der the  Code  section  cited.  There  is  clearlv  revealed  a 
state  of  facts  which  justified  the  Chancellor  in  holding 
defendant  guilty  of  breach  of  the  duty  owing  to  his  wife 
and  child,  such  as  justified  her  withdrawal  from  him  and 
a  demand  that  he  maintain  her  separately. 

It  is  next  insisted  that  the  amount  awarded  by  the 
Chancellor  was  excessive.  We  do  not  think  this  assign- 
ment can  be  seriously  urged.  Defendant  is  shown  to 
be  worth  some  $2,000  or  more  and  capable  of  earning 
something  in  addition  by  his  labors.  The  small  amount 
allowed  is  not  at  all  out  of  proportion  to  the  sum  which 
he  should  contribute  toward  the  maintenance  of  his  wife 
and  their  infant  child.  The  decree  of  the  Chancellor  is 
in  all  respects  affirmed.  Defendant  will  pay  the  costs. 
The  case  is  remanded  to  the  lower  Court  for  the  purpose 
of  carrying  out  the  decree. 
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Express  Companies  v.  A.  R.  Mann. 

Write  of  certiorari  denied  by  the  Supreme  Court. 
(Nashville.      December  Term,  1912.) 


1.  Common  Cabbieb.    Notice  of  loss. 

The  fact  that  a  shipper  brings  action  of  assumpsit,  waiving  tort, 
/or  the  value  of  goods  shipped  will  not  deprive  a  carrier  of  the 
right  to  rely  upon  the  provision  of  the  contract  as  to  notice  of 
loss  if  the  proof  shows  that  the  carrier  was  subject  to  suit 
as  carrier  only. 

2.  Same. 

But  a  carrier  who  is  a  wrongdoer  and  subject  to  suit  for  con- 
version or  In  assumpsit  predicated  upon  a  conversion  cannot 
rely  upon  this  stipulation  as  to  notice  to  defeat  the  shipper's 
claim. 

3.  Conversion.    Assumpsit.     Waiver.    Statute  of  limitations. 

The  owner  of  goods  converted  by  a  carrier  may  waive  the  tort 
and  sue  in  assumpsit,  in  which  case  the  six-year  statute  and 
not  the  three-year  statute  of  limitation  governs. 

■ 

4.  Common  Oabbiebs.    Duty  when  consignee  refuses  to  accept. 

It  is  the  duty  of  a  common  carrier,  when  the  consignee  refuses 
to  accept,  to  store  the  goods  and  care  for  them  as  warehouse- 
man until  the  owner  gives  directions  or  until  legal  steps  are 
taken  and  consummated  by  the  carrier  to  collect  freight 
charges. 

5.  Same.    Depositary.    Demand.    Conversion. 

It  is  the  duty  of  a  depositary  or  bailee  to  bring  forth  the  sub- 
ject of  the  bailment  when  demanded.    A  refusal  so  to  do 
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constitutes  a  conversion.    So  Is  a  refusal  to  explaip  loss  or 
accoimt  for  the  proceeds. 


From  Montgomery  County. 


Appeal  in  error  from  the  Circuit  Court  of  Montgomery 
County.      W.  L.  Cook,  Judge. 

Savage  &  Fort  for  Plaintiffs  in  Error. 

W.  M.  Daniels^  Jr.,  for  Defendant  in  Error. 

Mr.  Justice  Higgins  delivered  the  opinion  of  th© 
Court. 

On  the  6th  day  of  December,  1904,  Mr.  Maim  de- 
livered to  the  agent  of  the  Southern  Express  Company  a 
package  of  silver  to  be  transmitted  by  express  to  one  Mor- 
ris Vogel,  of  New  York  City.  The  Adams  Express  Com- 
pany was  the  second  or  delivering  carrier  over  whose  route 
the  goods  were  sent.  This  action  grows  out  of  the  ship- 
ment mentioned  above.  There  was  a  judgment  in  the 
Circuit  Court  against  both  companies  for  the  value  of 
the  consignment.  They  assigned  numerous  errors  on  a 
motion  for  a  new  trial,  and  have  brought  the  case  to  this 
Court  to  reverse  the  action  of  the  trial  Judge  in  declining 
to  grant  their  motion. 

It  is  unnecessary  for  us  to  pass  upon  all  the  assign- 
ments of  error,  as  the  facts  are  practically  undisputed. 
The  companies  seasonably  interposed  motions  for  peremp- 
tory instructions.  These  motions  would  have  justified 
the  lower  Court  in  determining  the  rights  of  the  parties 
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as  a  matter  of  law,  and  in  our  opinion  rendered  the  sub- 
mission of  the  question  of  liability  to  the  jury  unnecessary. 

We  have  reached  the  conclusion  that  the  motion  of  the 
Southern  Express  Company  should  have  been  sustained. 
It  is  uncontroverted  that  the  goods  were  received  by  that 
company  for  transmission  over  its  own  line  only,  with 
an  expressed  or  implied  understanding  that  it  would  de- 
liver tiie  goods  to  a  connecting  carrier.  The  silver  was 
safely  carried  by  the  company  and  with  reasonable  dis- 
patch to  the  end  of  its  line  or  territory,  and  there  deliv- 
ered to  its  co-defendant,  the  Adams  Express  Company. 
The  Southern  Company  was  entirely  free  from  negligence, 
either  as  carrier  or  warehouseman. 

It  is  argued  that  the  proof  warranted  a  submission  to 
the  jury  of  the  question  as  to  whether  there  was  a  part- 
nership arrangement  between  the  two  companies.  We 
are  of  opinion  that  defendant  in  error  is  wrong  in  this 
contention.  The  receipt  delivered  to  Mr.  Mann  was 
issued  by  the  Southern  Express  Company,  and  on  its  face 
bore  unmistakable  evidence  of  the  fact  that  it  was  the 
initial  carrier  only.  The  contract  contained  provisions 
'limiting  liability  to  negligent  acts  occurring  upon  its  own 
line  and  contained  a  further  stipulation  that  its  duty  and 
liability  to  the  shipper  would  cease  upon  delivery  in  good 
condition  to  the  next  or  succeeding  carrier.  This  ship- 
ping receipt  contained  the  usual  provision  as  to  thirty  days' 
notice  of  claim  for  loss  or  damage.  It  is  not  contended 
that  any  notice  of  loss  was  filed  formally  or  that  the  loss 
was  brought  to  the  attention  of  the  Southern  Express 
Company  even  within  a  year  or  more  after  the  shipment. 

The  fact  that  this  is  an  action  of  assumpsit  for  the  con- 
version of  the  goods  will  not  deprive  this  company  of  the 
right  to  rely  upon  the  stipulation  as  to  notice,  for  the  rea- 
son that  the  proof  incontrovertably  shows  that  this  carrier 


STATE  OF  TENNESSEE. 


Express  Companies  v.  Mann. 


is  not  subject  to  suit  for  conversion,  but  as  transmitter 
only.  Hence  this  provision  applies,  and  is  a  complete 
answer  to  the  demand  of  the  shipper. 

The  arrangement  between  the  two  companies  for  a 
division  of  charges  did  not  constitute  a  partnership:  Fosi 
V.  By.j  103  Tenn.,  184.  The  utmost  that  can  be  made 
out  of  the  testimony  is  that  there  was  a  shipping  arrange- 
ment between  the  two.  There  is  nothing  to  warrant  the 
contention  that  Lewis,  the  agent  of  the  Southern  Company, 
was  likewise  the  agent  of  the  Adams  Company. 

But  a  different  question  is  presented  respecting  the 
b*  ability  of  the  Adams  Company.  This  defendant  relies 
upon  the  failure  of  the  shipper  to  give  notice  and  also 
upon  the  statute  of  limitations  of  three  years.  It  also 
insists  that  the  proof  does  not  show  liability  in  any  respect. 

The  ninth  and  tenth  assignments  of  error  may  in  this 
connection  be  appropriately  disposed  of.  The  ninth  is 
to  the  effect  that  the  Court  erroneously  permitted  an 
amendment  making  the  Adams  Company  a  party  defend- 
ant .  The  tenth  assignment  is  predicated  upon  the  hold- 
ing of  the  Court  that  the  three-year  statute  of  limitations 
was  not  a  bar,  and  that  the  action  was  governed  by  the 
six-year  statute. 

A  short  history  of  the  matters  and  the  proceeding  is 
now  requisite  for  clearness. 

The  goods  consigned  had  been  sent  to  Mann  by  a  New 
York  dealer.  A  controversy  arose  between  this  dealer 
and  Mann  respecting  the  title  to  the  goods,  or  the  right  of 
Mann  to  reject.  A  litigation  involving  this  question 
arose  and  stood  upon  the  docket  of  one  of  the  Courts  for  a 
number  of  years.  The  result  of  this  litigation  was  that 
Mann  was  held  bound  for  the  value  of  the  shipment.  On 
the  first  day  of  January,  1909,  Mann  went  before  a  jus- 
tice of  the  peace  and  sued  the  Southern  Express  Company 
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in  CLssumpsit  for  the  loss  of  the  consignment.  The  jus- 
tice finally  tried  the  case  in  May,  1910,  rendering  judg- 
ment for  the  defendant.  Mann  thereupon  appealed  the 
case  to  the  Circuit  Court,  where  it  remained  on  the  docket 
undisposed  of  and  without  step,  so  far  as  the  record  dis- 
closes, until  'Tuly,  1911,  when  the  attorney  for  defendant 
in  error  moved  the  Court,  supported  by  affidavit,  to  make 
the  Adams  Company  a  defendant.  This  was  granted, 
and  counterpart  summons  was  directed  to  be  issued  to  Da- 
vidson county.  This  writ  was  issued  and  served  upon  a 
duly  authorized  agent  of  the  Adams  Express  Company  re- 
siding in  Davidson  County.  The  process  was  returnable 
to  the  October,  1911,  term  of  Court.  At  this  term  the 
Express  Company  appeared  through  attorneys  and  moved 
the  Court  to  dismiss  the  action  as  to  it  upon  the  ground 
that  it  had  been  improperly  made  a  party.  This  motion 
was  disallowed.  The  case  thereupon  proceeded  to  trial 
upon  the  joint  pleas  and  defenses  of  the  Adams  Company 
and  the  Southern  Company,  with  the  result  hereinabove 
stated. 

We  are  unable  to  adjudge  from  this  record  that  the 
trial  Court  committed  error  in  allowing  the  plaintiff  be- 
low to  make  the  Adams  Company  a  party  defendant. 
This  is  a  practice  partly  enjoined  and  clearly  permitted 
by  statute,  and  rests  largely  in  the  discretion  of  the  Court. 
We  cannot  pronounce  His  Honor  guilty  of  abusing  this 
discretion.       This  assignment  of  error  must  be  overruled. 

The  Adams  Company  did  not  introduce  any  agent  or 
representative  or  any  direct  evidence,  excepting  communi- 
cations made  to  and  through  Mr.  Lewis,  the  local  agent 
of  the  Southern.  We  find,  however,  some  documentary 
proof  introduced  of  which  the  Adams  Company  can  avail 
itself,  but  unfortunately  this  is  stronger  testimony  for  the 
defendant  in  error  than  for  itself. 
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It  is  urged  that  the  provision  as  to  notice  of  claim  inured 
to  the  Adams  Company,  and  that  the  plaintiff  below  should 
have  been  denied  recovery  for  his  failure  to  comply  there- 
with. But  this  suit  is  in  assumpsit  for  the  value  of  goods 
claimed  to  have  been  converted.  The  stipulation  as  to 
notice  of  claim  for  damages  has  no  application  to  an  action 
for  a  conversion  if  the  facts  justify  the  conclusion  that  the 
carrier  is  guilty  of  conversion :  By.  Co,  i;.  Potts,  33  Ind. 
App.,  564;  6  Cyc,  506. 

It  is  likewise  beyond  dispute  that  the  owner  of  goods 
converted  or  detained  or  lost  may  waive  the  tort  and  sue 
in  assumpist,  and  that  the  six-year  statute  of  limitations 
will  govern.  Kirkman  i\  Phillips,  7  Heiskell,  22;  Mc- 
Combs  V.  Guild,  9  Lea,  81. 

It  is  insisted  that  the  proof  fails  to  make  out  a  case  of 
conversion.  It  is  disclosed  by  the  record  that  the  goods 
were  safely  transmitted  by  the  Adams  Company  of  Xew 
York  and  were  tendered  to  the  consignee,  who  refused  to 
accept  them.  The  company,  as  we  are  bound  to  presume, 
retained  and  stored  them  without  notifying  the  consignor 
of  the  refusal.  We  ascertain,  however,  from  a  letter 
written  by  the  consignee  that  the  shipment  was  tendered 
him  and  was  refused.  It  is  argued  that  the  name  of 
the  consignor  did  not  appear  upon  the  package  shipped, 
and  this  excused  the  Adams  Company  from  any  diligence 
in  notifying  the  consignor  of  the  refusal  to  accept,  and 
excused  it  from  any  effort  to  notify  the  consignor  of  its 
refusal  to  retain  the  goods  or  of  its  desire  to  sell  the  same 
for  charges.  But  the  proof  conclusively  shows  that  the 
name  and  address  of  the  consignor  appeared  upon  the  re- 
ceipt and  the  records  of  the  Southern  Express  Company. 
This  is  sufficient  to  charge  the  connecting  carrier  with 
actual  or  constructive  knowledge  of  the  name  and  address 
of  the  consignor. 
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After  the  termination  of  the  litigation  between  Mann 
and  Vogel,  Mann  requested  the  agent  of  the  Southern 
Express  Company  to  institute  an  inquiry  as  to  the  where- 
abouts of  the  silver.  The  result  of  this  inquiry  was  to 
ascertain  that  the  goods  had  at  the  expiration  of  the  usual 
time  reached  their  destination  and  were  in  the  hands  of 
the  Adams  Company  for  the  purpose  of  delivery  to  the 
consignee,  who  had  rejected  the  shipment.  The  inquiry 
further  developed  the  fact,  when  asked  about  it,  that  the 
Adams  Express  Company  could  give  no  explanation  of 
the  loss  of  the  goods.  Its  response  simply  was 
that  some  of  the  records  of  its  office  had  been  destroyed 
and  it  was  unable  to  give  any  information  whatever  as  to 
the  location  or  condition  of  the  shipment.  It  offered  no 
explanation  of  the  loss  and  did  not  undertake  to  rebut 
any  presumption  of  negligence  or  of  misappropriation. 
It  certainly  did  not  make  any  effort  to  locate  the  goods. 
This  inquiry  must  be  treated  as  the  equivalent  of  a  de- 
mand for  the  return  of  the  shipment.  Upon  refusal  by 
the  consignee  to  accept  the  shipment,  it  was  the  duty  of 
the  company  to  store  the  goods.  Kremer  v.  Express  Co., 
6  Coldwell,  356.  It  ceased,  of  course,  to  be  a  carrier, 
but  nevertheless  had  a  duty  to  perform,  such  as  caring 
for  the  goods  as  depositary  and  affording  the  consignor 
opportunity  to  take  some  steps  with  reference  thereto.  It 
is  not  material  to  determine  the  degree  of  care  which  the 
consignor  had  the  right  to  exact  of  the  company.  It 
suffices  that  the  company  became  a  depositary  onerated 
with  some  degree  of  care.  It  also  was  under  obligation 
to  return  the  goods  or  account  for  their  proceeds  or  reveal 
their  whereabouts  or  explain  their  loss  when  demanded. 
A  failure  to  do  so  is  a  conversion,  or,  at  least,  a  circum- 
stance which  justfies  the  conclusion  that  there  had  been 
a  conversion.     13  Cyc,  810;  Durdap  v.  Hunting,  43  Am. 
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Dec.,  763.  A  failure  upon  the  part  of  the  depositary  to 
account  for  goods  when  demanded  by  the  depositor 
amounts  to  a  conversion.  6  Cyc,  474.  We  do  not  have 
here  the  case  of  a  carrier  holding  goods  as  such,  but  that 
of  a  bailee  or  depositary  who  must  have  disposed  of  the 
goods  in  some  way  and  thereby  converted  the  same,  or 
who  refused  to  deliver  goods  when  demaned,  or  totally 
failed  to  account  for  them  when  demanded.  In  any  one 
of  these  respects  there  is  a  conversion  or  a  case  of  action- 
able negligence  against  the  company  as  bailee. 

It  is  complained  that  the  Court  stated  to  the  jury  that 
the  presumption  was  that  the  New  York  statute  authoriz- 
ing sales  of  unclaimed  freight  by  carriers  was  the  same 
as  the  statute  of  Tennessee.  There  was  no  error  in  this. 
Bagwell  v.  McTige,  1  Pickle,  619.  But  it  is  not  ma- 
terial to  make  application  of  this  rule,  for  the  reason  that 
the  Adams  Company  does  not  claim  to  have  sold  the  goods 
for  freight  charges.  It  is  true  that  the  Southern  agent 
informed  Mann  that  he  thought  they  had  been  sold,  but 
this  neither  aids  nor  prejudices  the  case  as  presented  by 
the  Adams  Company. 

The  difficult  question  in  this  case,  and  our  solution  of 
it  is  not  free  from  doubt,  is  the  applicability  of  the  statute 
of  limitations.  At  the  expense  of  repetition  we  shall 
undertake  to  reduce  our  views  to  logical  form. 

There  is  proof  to  the  effect  that  the  Express  Company 
had  the  goods  in  charge  as  late  as  December  15,  1905.  It 
certainly  was  at  that  time  holding  them  as  depositary  or 
bailee.  Any  subsequent  loss  of  the  goods  would  be  within 
six  years  next  before  the  day  upon  which  the  Adams  Com- 
pany was  made  a  defendant.  Treating  the  bailee  as 
guilty  of  conversion  or  of  destruction  of  the  goods  or  loss 
of  the  goods  at  that  date,  it  is  liable  in  an  action  of  assump- 
sit in  either  respect  at  any  time  within  six  years  therefrom. 
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This  rule  applies  to  actions  for  an  accounting  against  neg- 
ligent bailees  as  well  as  for  actions  of  assumpsit  after 
trover.  Vance  v.  Motley,  8  Pickle,  318;  Mullins  r. 
Ensley,  8  Hump.,  428 ;  4  Cyc,  332,  333 ;  Barry  v.  OaMer, 
48  Hun.,  449.  In  the  latter  case  it  was  held  that  an 
inability  to  produce  the  goods  upon  demand  when  this 
inability  was  brought  about  by  the  carelessness  of  the 
bailee  constituted  a  conversion. 

It  is  true  that  a  carrier  cannot  be  sued  in  assumpsit  or 
trover  for  mere  loss  of  goods  brought  about  by  the  omission 
of  some  duty  as  carrier.  But  it  must  not  be  overlooked 
that  in  the  case  at  bar  the  relation  of  carrier  and  shipper 
had  ceased  and  other  juristic  relations,  to-wit,  that  of 
depositor  and  depositary,  bailor  and  bailee,  had  intervened. 

The  shipment  out  of  which  this  lawsuit  arose  was  made 
prior  to  the  Carmack  amendment  to  the  Interstate  Com- 
merce laws.  Hence  the  provision  as  to  limitation  of 
liability  for  loss  upon  its  own  line  was  valid  and  must  be 
observed.  This  stipulation  is  binding,  whether  any 
other  contract  was  offered  or  whether  there  was  any  con- 
sideration therefor. 

All  the  assignments  of  error  are  overruled  upon  the 
ground  that  they  present  nothing  justifying  reversal,  so 
far  as  the  Adams  Express  Company  is  concerned.  The 
judgment  as  to  the  Southern  Express  Company  is  re- 
versed and  the  suit  dismissed.  The  judgment  against 
the  Adams  Express  Company  will  be  affirmed.  Defend- 
ants in  error  will  pay  all  the  costs  incurred  before  the 
justice  of  the  peace  and  also  all  costs  incurred  in  the  Cir- 
cuit Court  up  to  the  making  of  the  Adams  Express  Com- 
pany as  defendant.  Plaintiff  in  error  will  also  pay  one- 
fifth  of  the  costs  of  this  Court.  All  the  other  costs,  in- 
cluding litigation  tax,  are  adjudged  against  the  Adams 
Express  Company. 


STATE  OF  TENNESSEE.  15 


Cullom  V.  O'Brien. 


G.  F.  Cullom  v.  William  O'Beiei^  et  al. 

Write  of  certiorari  denied. 
(Nashville.      December  Term,  1912.) 

OouBT  OF  Equity.      "So  jwisdiction  of  Criminal  Cases.      Habeas 
corpiM. 

A  person  regularly  Indicted  and  held  for  trial  for  violation  of 
the  criminal  law  cannot.  In  advance  of  trial,  have  the  ques- 
tion of  his  guilt  or  Innocence  determined  In  a  habeas  corpus 
proceeding,  or  In  a  suit  In  equity  to  restrain  the  prosecution 
of  the  criminal  case. 


From  Davidson  County. 


Appeal  from  the  Chancery  Court  of  Davidson  County. 
John  Allison,  Chancellor. 

Jno.  T.  Lellyett  for  Cullom. 

Pitts  &  McConnico  for  O'Brien. 

Mr.  Justice  Hall  delivered  the  opinion  of  the  Court. 

On  September  24,  1912,  the  petitioner,  G.  F.  Cullom, 
was  regularly  indicted  by  the  grand  jury  of  the  Criminal 
Court  of  Davidson  County  for  obstructing  a  public  road, 
situated  in  the  Eighth  Civil  District  of  said  county,  and 
leading  from  the  Charlotte  pike  to  the  river  road  in  said 
district,  by  setting  up  and  maintaining  a  certain  post  in 
the  roadbed  of  said  road,  "to  the  great  damage  and  com- 
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mon  nuisance  of  the.  citizens  of  said  county  and  state." 
The  indictment  being  in  the  following  language : 

"State  of  Tennessee,  Davidson  County. 
"September  Term  Criminal  Court,  1912. 

"The  grand  jurors  for  the  state  of  Tennessee,  duly 
elected,  empaneled  and  charged  to  inquire  for  the  body  of 
the  county  of  Davidson,  and  state  aforesaid,  upon  their 
oath  aforesaid,  present: 

"That  G.  F.  Cullom,  of  said  county,  heretofore,  to-wit: 
on  the  —  day  of  September,  1912,  and  on  divers  other 
days  between  that  day  and  the  time  of  the  finding  of  this 
indictment,  with  force  and  arms  in  the  county  aforesaid, 
unlawfully,  wrongfully  and  wilfully  did  obstruct  a  certain 
public  road  and  highway  dedicated  to  and  used  by  the 
public,  said  public  road  and  highway  being  in  the  Eighth 
Civil  District  of  Davidson  County,  Tennessee,  and  lead- 
ing from  the  Charlotte  pike  to  the  Kiver  road  in  said  dis- 
trict, by  then  and  there  unlawfully,  wrongfully  and  wil- 
fully setting  up  and  maintaining  a  certain  post  in  the 
roadbed  of  said  i)ublic  road  and  highway,  to  the  great  dam- 
age and  comon  nuisance  of  the  citizens  of  said  county  and 
state,  being  and  residing  along  and  near  said  public  road 
and  highway,  and  of  the  public  going,  returning,  passing 
and  re-passing  along,  by,  through  and  over  said  public 
road  and  highway,  as  aforesaid,  to  the  evil  example  of  all 
persons  in  like  case  offended,  and  against  the  peace  and 
dignity  of  the  state. 

"A.  B.  Andebson,  Attorney  Oeneral. 
"A  true  bill  : 

"F.  J.  Lawrence^  Foreman  of  the  Grand  Jury." 

A  capias  was  duly  and  regularly  issued  upon  this  in- 
dictment, by  V.  H.  Sharpe,  clerk  of  said  Criminal  Court, 
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to  the  defendant,  Charles  W.  Longhurst,  sheriff  of  said 
county,  commanding  him  forthwith  to  arrest  the  petitioner, 
and  bring  him  before  said  Court  to  answer  said  indictment. 
In  pursuance  of  said  capias  the  petitioner  was  arrested  by 
the  sheriff  and  was  being  held  in  custody  by  him  upon 
said  capias,  when  on  October  1,  1912,  petitioner  filed  his 
petition  for  a  writ  of  habeas  corpus  in  the  Chancery  Court 
of  Davidson  county,  and  presented  the  same  to  Special 
Chancellor  M.  T.  Bryan,  who  issued  the  writ. 

In  said  petition  it  w^as  alleged  that  petitioner  was  being 
held  in  custody  by  Charles  \V.  Longhurst,  sheriff,  and 
William  O'Brien,  constable  of  said  county,  under  a  capias 
issued  from  the  Criminal  Court  of  Davidson  county,  a  copy 
of  which  was  exhibited  with  the  petition.  It  also  alleged 
that  the  arrest  and  restraint  of  petitioner  under  said  capias 
was  illegal  and  unlawful,  because  of  certain  proceedings 
which  had  theretofore  transpired  in  the  Chancery  Court 
of  Davidson  county. 

It  was  averred  that  since  1880  there  had  been  a  cause 
in  the  Chancery  Court  of  said  coimty,  styled  ''TVm.  and 
Robt,  Stringfellow  v.  J.  S.  Demoss/'  and  that  said  cause 
had  been  reinstated  on  the  docket  of  said  Court  on  June 
11,  1911,  by  a  decree  of  said  Court  regularly  applied  for 
and  obtained.  A  copy  of  said  decree  reinstating  said 
cause  on  the  docket  was  exhibited  with  and  made  a  part 
of  the  petition,  and  recites  that  in  said  cause  of  Strinrj- 
fellow  v,  Demoss,  a  motion  to  reinstate  the  cause  on  the 
docket  had  been  made,  which  motion  was  granted,  and  the 
cause  ordered  placed  on  the  docket  of  the  Court. 

The  petition  further  averred  that  a  motion  was  regu- 
larly entered  on  the  motion  docket  of  said  Court,  as  fol- 
lows:  "G.  F.  Cullom  will  ask  that  former  decree  in  this 
cause  be  executed,"  referring  to  the  old  cause  of  Siring' 
fellow  V,  Demoss,  then  recently  reinstated  on  the  docket. 
3 
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It  further  appears  from  the  petition  that  the  decree  in 
the  cause  of  Stringfellow  v.  Demoss,  thus  sought  to  be 
revived  or  executed,  had  been  entered  in  the  Chancery 
Court  of  Davidson  county,  on  January  20,  1880,  or  more 
than  thirty-two  years  before  the  motion  to  revive  or  execute 
the  decree  was  made,  and  is  as  follows: 

'^Wm.  and  Robt.  Stringfellow  v.  J.  S.  Demoss. 

*'This  cause  came  on  further  to  be  heard  this  20th  day 
of  January,  1880,  before  the  Honorable  A.  G.  Merritt, 
Chancellor,  upon  the  bill,  answer,  exhibits  and  proof  in 
the  cause,  and  decrees  heretofore  rendered,  and  on  motion 
of  defendant's  counsel  and  upon  argument  of  counsel  on 
both  sides,  the  Court  is  pleased  to  order,  adjudge  and  de- 
cree that  the  decree  rendered  in  this  cause  on  a  former 
day  of  this  term  declaring  the  right  of  the  complainants 
to  have  a  right  of  way  on  the  lands  of  defendant,  to  erect 
and  keep  gates  across  said  way  at  such  places  as  the  said 
way  or  roadway  passes  through  the  fences  and  enclosures 
of  the  said  defendant,  not  excee<ling  two  gates,  said  gates 
to  be  so  constructed  and  kept  in  such  repair  as  to  be  con- 
venient and  that  complainants  be  required  to  close  the 
same  when  passing  through  them. 

^^Complainants  will  have  the  right  to  reinstate  this 
case  on  the  docket,  and  apply  for  any  orders  that  may  be- 
come necessary  to  protect  them  in  their  right  of  way." 

The  petition  further  averred  that  on  June  14,  1912, 
in  pursuance  of  the  motion  to  revive  this  former  decree  in 
the  cause  of  Stringfelloiv  v.  Demoss,  a  decree  was  entered 
in  said  Court  reviving  said  decree,  in  the  following  words : 

^'This  cause  came  on  to  be  heard  before  the  Honorable 
John  Allison,  on  the  regular  call  of  the  motion  docket  of 
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the  Court  on  June  14,  1912,  when  John  T.  Lellyett  ap- 
peared for  motion,  which  was  to  execute  a  former  decree 
of  this  Court  in  this  cause,  entered  in  Book  11,  page  94, 
of  the  minutes  of  this  Court,  the  motion  being  made  on 
behalf  of  the  vendee  in  line  of  the  defendant  in  this  cause. 

'*It  was  explained  to  the  Court  that  the  decree  hereto- 
fore entered  was  rendered  in  January,  1880,  and  that  it 
was  desired  by  the  party  moving  that  it  be  executed. 

'^Thereupon  the  Court  granted  the  same,  and  is  pleased 
to  order  on  behalf  of  the  maker  of  the  motion,  G.  F.  Cul- 
lom,  that  said  former  decree  be  executed,  and  that  said 
former  decree  be,  and  the  same  is  revived  and  on  G.  F. 
Cullom  complying  with  its  terms  by  erecting  gates  as  pro- 
vided therein,  the  complainant's  and  defendants'  rights  as 
dt^creed  therein  be  established." 

It  was  further  averred  that  in  the  petition  that  the  peti- 
tioner, who  was  the  vendee  in  line  of  J.  S.  Demoss,  the 
defendant  in  the  cause  of  Stringfellow  v,  Demoss,  pro- 
ceeded to  literally  comply  with  the  revived  decree  above 
quoted  in  every  particular,  as  directed  therein  by  the 
Court ;  but  that  notwithstanding  this,  an  indictment,  with- 
out cause,  reason  or  merit,  had  been  found  against  him  at 
the  instance  of  W.  J.  Stringfellow,  prosecutor,  and  a  copy 
of  said  indictment  was  attached  to  the  petition,  and  made 
a  part  thereof. 

The  petition  further  averred  that  the  petitioner  was 
advised  that  under  the  terms  and  provisions  of  said  decrees 
of  the  Chancery  Court  he  had  the  right  to  act  in  accord- 
ance with  said  decrees,  and  had  not  been  guilty  of  any  nui- 
sance, or  the  erection  of  any  post  on  anyone  else's  land,  nor 
of  the  obstructing  of  any  public  road;  and  that  the  road 
in  question  is  not  a  public  road ;  and  was  not  guilty  of  the 
offense  alleged  in  said  indictment,  and  that  there  was  no 
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law  or  statute  of  the  state  permitting  any  such  indictment 
or  arrest  in  pursuance  thereof,  and  that  said  indictment 
was,  upon  its  face,  wholly  and  entirely  insufficient  to  jus- 
tify his  arrest  and  detention;  and  that  all  of  the  parties 
interested  knew  that  the  Chancery  Court  of  Davidson 
county  had  jurisdiction  of  the  matter,  and  that  the  suit 
originated  out  of  a  property  right,  and  had  been  litigated, 
and  that  the  decrees  of  the  Chancery  Court  of  said  countv 
reserved  to  all  the  parties  the  right  of  application  to  adjust 
and  determine  all  matters  of  difference  with  regard  to 
said  right  of  way,  as  shown  upon  the  face  of  said  decrees. 

The  prayer  of  the  petition  was  for  a  write  of  habeas 
corpus  directed  to  the  sheriff,  and  to  William  O'Brien, 
constable,  that  he  might  be  released  and  discharged  from 
the  custody  of  said  officers. 

As  before  stated,  the  writ  issued  by  the  Special  Chan- 
cellor in  accordance  with  the  prayer  of  the  petition,  and 
was  duly  served ;  and  Charles  AV.  Longhurst,  sheriff,  made 
a  written  answer  and  return  to  the  wTit,  stating,  in  sub- 
stance, that  he  was  the  sheriff  of  Davidson  County,  Ten- 
nessee, and  when  the  write  of  habeas  corpus  was  served 
upon  him  he  was  holding  and  detaining  the  said  G.  F. 
Cullom  upon  a  lawfully  issued  capias  from  the  Criminal 
Court  of  Davidson  county,  which  capias  was  issued  upon 
an  indictment  against  said  Cullom  regularly  and  lawfully 
returned  in  the  said  Court  of  Davidson  county,  which  in- 
dictment he  exhibited  to  his  return  and  made  the  same  a 
part  thereof ;  that  he  was  advised  that  the  Criminal  Court 
of  Davidson  county  having  jurisdiction  of  the  offense 
charged  in  said  indictment,  and  the  body  of  said  Cullom, 
and  said  indictment  and  capias  being  regular  on  their  faces, 
the  Chancery  Court,  was  without  jurisdiction  in  said 
habeas  corpus  proceeiling  to  adjudge  the  illegality  of 
petitioner's  restraint  under  said  valid  process. 
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The  cause  was  heard  before  the  Honorable  John  Allison, 
the  regular  Chancellor,  on  October  8,  1912,  upon  the  peti- 
tion, writ  and  return  of  the  sheriff  alone,  when  the  peti- 
tioner was  discharged  from  the  custody  of  the  sheriff,  and 
the  sheriff  was  taxed  with  the  costs  of  the  proceedings. 

From  this  decree,  Charles  W.  Longhurst,  sheriff,  ap- 
pealed to  this  Court  and  assigns  errors. 

While  the  errors  assigned  consist  of  a  number  of  speci- 
fications, the  substance  of  them  all  is,  that  the  Chanoerv 
Court  was  without  jurisdiction  to  issue  the  writ  in  such  a 
case,  and  order  the  release  of  the  petitioner,  when  it  ad- 
mittedly appeared  that  the  petitioner  was  being  restrained 
in  pursuance  of  the  command  of  a  r^ularly  and  lawfully 
issued  capias  from  the  Criminal  Court  of  Davidson  county, 
upon  a  regular  and  valid  indictment  returned  into  said 
Criminal  Court  by  the  grand  jury — said  Criminal  Court 
having  jurisdiction  of  the  offense  charged  in  the  indict- 
ment, and  of  the  person  of  said  petitioner. 

Before  discussing  the  assignments  of  error,  it  might  be 
well  to  note  the  grounds  and  reasons  set  forth  in  the  peti- 
tion why  the  petitioner  should  be  discharged  under  the 
writ  sued  out.  The  substance  of  his  grounds  is:  That 
he  is  not  guilty  of  the  offense  charged  in  the  indictment, 
which  is  that  of  obstructing  a  public  highway.  He  does 
not  deny  placing  the  obstruction  in  the  highway  mentioned 
in  the  indictment,  but  in  doing  so  he  insists  that  he  was 
acting  under  a  valid  decree  of  the  Chancery  Court,  which 
has  heretofore  been  quoted  in  this  opinion ;  and  that  Court 
has  the  power  to  enforce  its  decrees  and  to  protect  its  liti- 
gants from  punishment  or  interference  while  carrying  out 
its  orders  or  directions. 

Upon  the  other  hand,  it  is  insisted  by  the  defendant 
when  it  admittedly  appeared  that  the  arrest  and  detention 
of  petitioner,  by  him,  as  sheriff  of  the  county,  upon  a  reg- 
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ular  capias  issued  upon  a  regular  indictment  pending  in 
the  Court  having  jurisdiction  of  the  offense,  and  the  per- 
son of  the  petitioner,  it,  thereupon,  notwithstanding  any  of 
the  contentions  of  the  petition,  became  the  duty  of  the 
Chancellor  to  dismiss  the  petition  and  refuse  to  discharge 
him. 

It  is  insisted  for  the  defendant  that  no  rule  of  law  is 
better  settled  than  that  in  a  habeas  corpus  proceeding,  a 
l)etitioii8r  cannot  have  the  Court  inquire  into  the  question 
of  his  guilt  or  innocence  of  an  offense  for  which  he  has 
l)een  regularly  indicted  in  a  Court  of  competent  jurisdic- 
tion. But  the  question  of  the  defendant's  guilt  or  inno- 
cence of  the  offense  for  which  he  stands  indicted,  is  abso- 
lutely iraaterial  in  the  habeas  corpus  proceedings;  and  if 
this  were  not  so,  every  criminal  trial  might,  and  probably 
would,  be  i)receded,  where  the  case  was  hotly  contested  by 
an  investigation  and  a  trial  in  a  preliminary  haheas  corpus 
proceeding.  These  are,  in  brief,  the  respective  conten- 
tions of  the  petitioner  and  the  defendant. 

In  Am.  and  Eng.  Ency.  of  Law  (2d  Ed.),  Vol.  15,  1G3, 
it  is  said:  ''Even  if  an  indictment  has  been  found,  and 
the  party  is  held  in  custody  to  respond  to  the  charge  against 
him,  he  may  still  question  legality  of  such  detention  by 
means  of  the  writ  of  habeas  corpus,  and  may  procure  his 
discharge  if  it  appears  that  he  is  illegally  detained,  as 
where  the  offense  charged  was  not  committeed  within  the 
jurisdiction  where  the  indictment  was  found,  or  where 
the  Ccmrt  in  which  the  prosecution  is  pending  has  no  juris- 
diction of  the  offense  charged;  but  no  matter  of  defense 
on  the  facts,  however  clear,  can  be  thus  determined  in  ad- 
vance. 

"Where  the  return  shows  that  the  prisoner  is  in  cus- 
tody under  a  commitment  by  a  magistrate  or  other  proper 
officer  on  an  accusation  of  crime,  the  Court  may  always 
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inquire  into  the  jurisdiction  or  power  of  the  committing 
officer,  and  the  validity  of  the  commitment  on  its  face; 
but  no  inquiry  can  be  had  into  any  question  which  it  was 
within  the  province  of  the  committing  officer  to  determine 
reaching  the  conclusion  that  the  prisoner  should  be  com- 
mitted for  trial  or  which  is  a  matter  of  defense  to  be  de- 
termined by  the  trial  Court  when  the  case  shall  come 
before  it."  Am.  and  Eng.  Ency.  of  Law  (2d  Ed.),  Vol. 
15,  198. 

"When  the  restraint,  from  which  relief  is  sought  by  a 
writ  of  habeas  corpiiSy  proceeds  from  a  judgment  erroneous 
but  not  void,  the  write  will  not  lie.  Nor,  under  it,  can 
the  party  impeach  a  judgment  as  contrary  to  the  facts. 
And,  in  general,  this  is  not  the  remedy  where  the  imprison- 
ment is  on  judicial  process,  but  where  the  sentence  is  void, 
not  merely  voidable,  or  the  term  of  imprisonment  under 
it  has  expired,  relief  may  be  had  by  the  writ.  1  Bish. 
Crim.  Pro.,  Sec.  1410.  Inferior  judicial  officers,  says 
Mr.  Cooley,  sometimes  use  the  writ  as  if  it  were  a  writ 
of  error,  under  which  they  might  correct  the  errors  and 
irr^ularities  of  other  tribunals.  'Any  such  employment 
of  the  writ  is  an  abuse.'  Const.  Lim.,  430  (4  Ed.). 
These  are  elementary  principles,  and  the  Code  conse- 
quently direct  that  the  party  detained  shall  be  re- 
manded to  custody  'in  every  case  in  which  the  detention 
is  authorized  by  law,'  and  the  time  of  detention  has  not 
expired.  Code,  Sec.  3761."  State,  Etc.  v.  Taxing  Dis- 
trict of  Shelby  County,  16  Lea,  249. 

Church  on  Habeas  Corpus  (1  Ed.),  Sec.  244-247,  states 
the  rule  to  be  as  follows :  "There  is  a  vast  difference  be- 
tween inquiring  into  a  commitment  before  indictment 
found  and  one  instituted  afterwards.  The  former  we 
have  considered.  Let  us  take  a  view  of  the  latter.  The 
testimony  taken  before  the  grand  jury  is  not  written,  and 
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they  are  not  to  disclose  the  evidence  on  which  they  act. 
The  grand  jury  find  an  indictment,  and  when  the  Court 
or  Judge  attempts  to  go  beyond  the  indictment,  to  the 
facts  on  which  it  was  found,  how  are  thev  to  be  ascer- 
tained  ?  The  Court  cannot  entertain  the  question  with- 
out receiving  precisely  the  same  testimony  which  the  jury 
would  be  obliged  to  receive  on  the  trial.  It  would  thus 
usurp  the  province  of  the  jury.  In  what  mode  are  the 
Courts  to  be  informed  of  the  secrets  of  the  jury  room,  so 
as  to  determine  whether  the  case  presented  there  is  or 
is  not  a  criminal  offense  f 

"Again,  establish  the  principle  that  inquiry  may  extend 
beyond  the  indictment,  and  where  will  the  range  of  inquiry 
cease  ?  The  commitment  may  be  regular  and  the  deten- 
tion l^al,  but  the  prisoner  be  innocent.  Inquiry  after 
indictment,  however,  would  fcring  up  the  question  of  guilt 
or  innocence  to  be  determined,  and  that  under  summary 
proceedings  by  habeas  corpus.  Here  the  province  of  the 
jury  is  ignored,  and  every  criminal,  no  matter  how  com- 
plicated the  circumstances  of  his  case  might  be,  could,  by 
a  plea  of  not  gxiilty,  thus  demand  a  summary  trial  by  the 
Court  without  a  jury.  There  is  little  difference  between 
inquiring  whether  a  party  is  innocent  and  trying  his  plea 
of  not  guilty.  The  question  or  guilt  or  innocence,  there- 
fore, should  not  be  tried  by  the  Court  or  Judge  after  in- 
dictment and  upon  hnheas  corpus;  even  should  not  the 
prisoner  be  discharged  by  proving  his  innocence,  however, 
clear  the  proof  may  be;  but  he  ought  to  abide  his  trial 
ty  jury." 

At  section  247,  this  same  author  says:  "It  is  a  funda- 
mental error  to  suppose  or  assume  that  an  officer  granting 
the  writ  of  habeas  corpus  has  a  right  to  try  the  question 
whether  a  prisoner  indicted  is  'guilty  or  not  guilty'  of  the 
crime  of  which  he  is  charged.       The  law  of  habeas  corpus. 
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both  common  and  statutory,  never  contemplated  that  such 
a  trial  was  to  be  had.  As  we  have  said  above,  the  only 
way  in  which  this  question  can  be  tried  is  by  the  inter- 
vention of  a  jury  before  a  proper  Court,  and  in  a  capital 
c^se  a  man  cannot  be  tried,  even  by  his  own  consent,  except 
by  a  jury  of  twelve  men.  The  commitment  made  by  an 
examining  magistrate  of  inferior  jurisdiction,  such  as  a 
justice  of  the  peace  or  Police  Judge,  may  not  only  be  re- 
viewed, but  the  Court  may  hear  new  proof,  and  bail  or 
remand  the  prisoner,  as  justice  may  require.  While  this 
is  true,  the  Court  will  not  discharge  one  duly  committed 
on  a  regular  indictment,  upon  proceedings  by  habeas 
corpus,  as  we  have  said  before,  although  the  prisoner  may 
be  able  to  clearly  prove  his  innocence.  The  rule  in  this 
respect  seems  to  be  as  stringent  as  where  one  has  been  con- 
victed and  sentenced  to  a  penitentiary  upon  perjured  tes- 
timony. In  a  hearing  before  Justice  Knox  of  the  New 
York  Supreme  Court,  it  was  asked:  ^Suppose  a  person 
is  indicted  for  the  murder  of  A.  B.,  and  committed,  and 
subsequently  A.  B.  is  produced  alive,  may  not  that  person, 
on  habeas  corpus,  on  producing  A.  B.  alive  before  the 
officer,  be  acquitted  and  discharged  of  the  oifense  as  on 
a  trial?'  His  Honor  answered:  ^Xo.'  '\  trial  in 
Court,'  he  said,  ^and  an  acquittal  by  a  jury,  or  the  enter- 
ing of  a  nolle  prosequi  by  the  district  attorney,  by  order 
of  the  Court  in  which  the  indictment  is  pending,  are  the 
only  methods  by  which  the  prisoner  can  be  fully  dis- 
charged.' " 

To  the  same  effect  is  the  law  stated  and  announced  in 
Cyc.  of  Law  and  Procedure,  Vol.  21,  362,  where  many 
cases  are  cited. 

In  Ency.  of  PL  and  Pr.,  Vol.  9,  1058,  the  law  is  stated 
thus:  "However  the  authorities  may  differ  with  respect 
to  the  scope  of  inquirj^  on  this  writ  in  cases  of  commitment 
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before  indictment,  they  are  agreed  that  after  an  indictment 
has  been  found,  the  jurisdiction  of  the  Court  or  Judge  is 
the  only  proper  subject  of  inquiry,  and  no  examination 
will  be  held  as  to  the  proceedings  of  the  magistrate  or  as 
to  his  error  or  irregularities." 

"The  merits  of  the  detention  do  not  constitute  the  point 
to  be  decided." 

"The  question  of  a  prisoner's  guilt  or  innocence  of  a 
crime  for  which  he  is  indicted  can  in  no  case  be  decided 
on  an  application  for  discharge."       Same  Volume,  1059. 

In  view  of  these  authorities,  and  others  that  might  be 
cited,  we  are  of  opinion  that  the  learned  Chancellor  was 
in  error  in  sustaining  the  writ  and  discharging  the  peti- 
tioner from  the  custody  of  the  sheriff.  Assuming  that 
the  petitioner  did,  by  reason  of  the  Chancery  Court  decree 
of  1880,  in  the  cause  of  String  fellow  v.  Demoss,  and  the 
revived  decree  of  1912,  have  the  right  to  erect  the  post  in 
the  highway  in  question,  so  far  as  the  private  rights  of 
William  Stringfellow  are  concerned,  still,  it  would  not 
necessarily  follow  that  the  state  would  be  precluded  from 
indicting  the  petitioner  for  obstructing  a  public  highway, 
in  which  the  public  is  interested  and  has  rights.  The  in- 
dictment charges  that  the  highway  obstructed  by  the  peti- 
tioner is  a  public  highway,  and  has  been  dedicated  to  the 
use  of  the  public.  It  might  well  have  become  a  public 
highway  since  January  20,  1880,  when  the  decree  in  the 
cause  of  Stringfellow  v.  Demoss  was  entered,  and  if  so, 
the  state  would  have  the  right  to  protect  it  as  such  by  the 
indictment  of  the  person  obstructing  it.  This  would  be 
true  even  though  the  Stringfellows  might  not  have  the 
right,  by  reason  of  the  Chancery  decree,  to  prevent  the 
petitioner  from  erecting  said  post  in  the  highway.  Wo 
know  of  no  law  giving  the  Chancery  Court  power  to 
authorize  persons  to  obstruct  public  highways  such  as  the 
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one  mentioned  in  the  indictment  returned  against  the  peti- 
tioner. In  any  event,  the  question  of  the  guilt  or  inno- 
cence of  the  petitioner  must  be  determined  in  the  Criminal 
Court,  where  the  indictment  was  returned,  and  which 
Court  has  jurisdiction  over  such  oflFenses.  He  can  there 
show  the  facts  and  present  any  valid  defense  that  he  may 
have  without  embarrassment,  and  if  he  is  not  guilty  of  the 
ofiFense,  he  will,  no  doubt,  be  acquitted,  but  if  he  should 
be  wrongfully  or  erroneously  convicted  in  that  Court, 
he  has  his  remedy  by  appeal. 

The  contention  is  not  made  by  the  petitioner  that  the 
obstructing  of  a  public  road  or  highway  is  not  indictable 
under  the  law  of  this  state.  Upon  the  other  hand,  it  is 
well  settled  by  statute  and  by  decisions  in  this  state  that 
to  obstruct  a  public  highway  is  an  indictable  offense.  This 
being  true,  the  Criminal  Court  of  said  county  had  jurisdic- 
tion of  the  matter,  and  the  defendant  having  been  indicted 
in  said  Court  for  said  offense,  he  could  not  show  his  inno- 
cence, however  clear  it  might  be,  in  advance  of  a  trial  in 
that  Court,  upon  a  writ  of  habeas  corpus  proceeding;  but 
he  must  go  into  that  Court  and  show  that  the  Chancery 
Court  had  jurisdiction  of  the  matter,  and  the  authority 
and  power  to  authorize  the  placing  of  the  obstruction  in 
the  road  or  highway,  and  that  he  complied  with  its  orders. 
In  other  words,  he  must  make  his  defense  in  the  Court 
having  jurisdiction  of  the  offense  with  which  he  is  charged 
in  the  indictment. 

The  decree  of  the  Chancellor  will  be  reversed,  and  a 
decree  will  be  entered  in  this  Court  remanding  the  peti- 
tioner to  the  custory  of  the  sheriff  of  Davidson  county, 
to  be  held,  unless  bond  is  given  as  provided  in  such  cases, 
to  answer  the  indictment. 

The  petitioner  will  be  taxed  with  the  costs  of  the  habeas 
corpus  proceedings,  both  in  this  Court  and  in  the  Court 
below. 
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Chattanooga  Railway  &  Light  Company  v.  Daisy 

Deakins  and  Husband. 

Write  of  certiorari  denied  by  the  Supreme  Court. 
(Enoxville.      September  Term,  1912.) 

1.  Street  Railways.     LinhUity  far  running  into  vehicle  moving 

on  track  in  front.    Contributory  negligence. 

A  street  railway  company  whose  motorman  nins  his  car  against 
an  occupied  vehicle  moving  along  the  track  In  front  and  In 
plain  view  of  him  Is  liable  in  damages  to  the  occupants,  and 
contributorj'^  negligence  cannot  be  relied  upon  as  a  defense. 

2.  Damages  fob  Fright  Alone. 

In  case  of  wilful  tort  or  wrongs,  recovery  may  be  had  for  fright 
or  mental  pain  or  shock  unaccompanied  by  physical  hurt  or 
pain. 

3.  Same.    Recovery  for  physical  disorder  occasioned  by  fright. 

If  a  physical  disorder  or  derangement  be  clearly  and  directly 
traceable  to  mental  shock  or  fright  occasioned  by  negligence 
of  defendant,  there  may  be  a  recovery,  although  there  may 
have  been  no  physical  impact  or  abrasion. 

4.  New  Trial.     Surpnsc.     Time  to  complain. 

It  is  the  duty  of  a  litigant  who  is  taken  by  surprise  at  the 
statements  of  a  witness  or  at  a  step  in  the  trial,  to  Inform 
the  court  then  and  there  of  the  unexpected  event,  and  request 
time  in  which  to  meet  the  situation. 

5.  Same. 

But  there  can  be  no  surprise  in  the  legal  sense  predicated  upon 
the  development  of  the  case  of  the  adversary  as  averred  In 
his  declaration. 
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(>.  Same. 

A  party  who  can,  before  the  closing  of  the  evidence,  produce 
a  witness  by  whom  he  can  contradict  an  opposing  witness, 
must  do  so.  He  cannot  await  the  result  of  the  trial,  and 
insist  uixjn  a  new  trial  for  the  i>uri>ose  of  introducing  testi- 
mony. 


Fkom  Hamilton  County. 


Appeal  in  error  from  the  Circuit  Court  of  Hamilton 
County.       C.  R.  Evans,  Judge. 

Brown,  Spurlock  &  Brown  for  Plaintiff  in  Error, 

Jeptiia  Bright  and  E.  L.  Wiiitaker  for  Defendant 
in  Error. 

AIr.  Justice  Hiooins  delivered  the  opinion  of  the 
Court. 

Defendants  in  error  brought  this  suit  against  plaintiff 
in  error  to  recover  damages  for  personal  injuries  claimed 
to  have  been  sustained  by  collision  between  a  street  car 
and  a  buggj'  in  which  Airs.  Deakins  and  husband  were 
riding  at  the  time.  There  were  verdict  and  judgment  in 
favor  of  complainants  below  for  $1,000.  The  Street 
Railway  Company  has  brought  the  case  to  us  after  its 
motion  for  a  new  trial  was  made  and  overruled. 

The  first  assignment  or  error  is  that  the  Court  declined 
to  grant  the  motion  for  a  new  trial  because  there  was  no 
evidence  to  support  the  verdict.  Under  this  assignment 
three  contentions  are  made,  namely :  First,  that  there  was 
no  evidence  of  defendant's  negligence  such  as  was  charged 
in  the  declaration,  or  at  least  no  evidence  that  it  was  the 
proximate  cause  of  the  accident;  secondly,  because  there 
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was  no  actual  physical  injury  to  Mrs.  Deakins,  and  what- 
ever troubles  or  sufferings  she  may  have  undergone  were 
the  result  of  fright  or  shock ;  thirdly,  because  the  proof  did 
not  show  that  the  injury  for  which  suit  was  brought  was 
the  proximate  result  of  the  nervous  shock  or  fright  received 
at  the  time. 

The  theory  set  forth  by  plaintiffs  below  in  their  declara- 
tion and  proof  was  that  they  were  driving  on  a  viaduct 
Avhich  crosses  McCallie  avenue,  in  the  city  of  Chattanooga ; 
that  at  this  time  there  had  been  erected  upon  the  viaduct 
large  girders  and  braces  in  such  a  manner  as  that  persons 
traveling  across  it  in  vehicles  were  compelled  to  use  that 
portion  thereof  occupied  by  the  defendant's  tracks;  that 
on  the  day  of  the  injury  plaintiff  and  husband  were  driv- 
ing across  it  in  a  buggy  and  were  descending  from  its  arch 
when  a  street  car  of  the  defendant  below,  going  in  the  same 
direction  at  a  high  and  reckless  rate  of  speed,  was  care- 
lessly, wrongfully,  recklessly  and  negligently  run  against 
the  buggy  in  which  they  were  driving,  resulting  in  wound- 
ing, bruising,  shocking  and  greatly  injuring  her. 

We  iind  testimony  tending  to  support  this  theory.  With 
its  credibility  or  with  the  preponderance  of  proof  we 
cannot  be  concerned.  We  find  that  defendants  in  error 
substantially  make  out  the  case  of  a  party  who,  for  the 
time  being,  is  either  necessarily  or  rightfully  driving  along 
the  tracks  of  a  street  railway  company  and  being  run 
against  by  a  car  in  charge  of  a  motorman  who  is  aware 
of  their  presence  and  who  with  gross  carelessness  or  wil- 
fulness runs  against  them,  making  no  effort  to  check  his 
car  and  give  them  warning  and  time  to  get  out  of  the  way. 

It  is  earnestly  insisted  that  they  heedlessly  took  this 
position ;  that  they  could  have  and  should  have  turned  aside 
and  allowed  the  car  to  pass.  It  is  argued  that  there  was 
no  reason  whv  thev  could  not  have  turned  from  the  track 
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upon  which  the  car  was  approaching  on  to  the  adjoining 
track  upon  which  no  car  was  coming.  Plaintiffs  below 
contended  that  they  had  to  get  beyond  the  girders  before 
they  could  safely  turn  away,  and  the  jury  were  the  judges 
of  these  questions.  But  conceding  that  they  were  driving 
along  the  track  upon  which  the  car  was  approaching  when 
they  could  have  been  on  the  other,  there  is  still  testimony 
to  the  effect  that  the  motorman  knew  of  their  presence  and 
danger  and  failed  to  exercise  ordinary  care  to  avoid  col- 
lision. Hence  in  any  aspect  of  the  case,  the  wilfulness 
or  gross  negligence  of  the  motorman  would  be  the  proxi-* 
mate  cause  of  the  collision,  and  not  the  negligence  of  Mrs. 
Deakins  and  husband. 

Able  counsel  for  plaintiff  in  error  insist  that  this  is  a 
ease  of  pure  fright  and  nervous  shock  unaccompanied  by 
physical  hurt,  and  hence  that  the  Courts  can  afford  Mrs. 
Deakins  no  relief.  There  have  been  hundreds  of  cases 
within  the  last  twenty  years  dealing  with  this  interesting 
subject,  and  they  are  still  piling  up.  We  have  examined 
a  great  many  of  them.  We  have  reached  the  conclusion 
that  from  them  no  general  rule  fitting  all  cases  can  be  ex- 
tracted. We  are  further  of  the  opinion  that  it  will  not 
be  wise  to  establish  anv  absolute  and  universal  rule,  and 
that  it  will  be  best  to  deal  with  each  case  upon  its  own 
peculiar  facts,  keeping  in  mind  sound  juristic  principles 
and  a  due  regard  to  the  rights  and  duties  of  individuals 
in  their  relation  to  the  public  and  to  public  welfare. 

It  seems  to  be  generally  accepted  that  there  can  be  no 
liability  for  fright  or  nervous  shock  occasioned  by  negli- 
gence when  no  physical  injury  is  done  or  no  physical  de- 
rangement results.  This  should  be  accepted  in  all  juris- 
dictions until  more  enlightenment  and  diffusion  of  knowl- 
edge of  the  interaction  of  the  mind  and  body  are  attained. 
But  it  is  equally  as  well  established  that  an  action  can  be 
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maintained  for  mental  suffering  with  or  without  physical 
hurt  occasioned  by  shock  or  fright  as  the  resull  of  a  wil- 
ful tort.  It  seems  also  to  be  generally  accepted  even  in 
a  case  of  negligence  that  if  a  physical  disorder  or  derange- 
ment be  clearly  traceable  to  fright  or  a  shock  occasioned 
by  the  negligence,  there  is  liability.  It  is  held  by  a  num- 
ber of  Courts  that  in  case  of  loss  of  health  or  impairment 
of  strength  directly  and  ascertainably  traceable  to  fright 
or  nervous  shock  caused  by  negligence,  recovery  may  be 
had.  Pankopp  v.  Hinckley,  24  L.  K.  A.  IN^.  S.,  1159 ; 
see  also  22  L.  R.  A.  X.  S.,  1075,  note.  Even  cases 
cited  in  the  able  brief  of  counsel  support  the  first  propo- 
sition laid  dowTi  by  us  in  this  paragraph.  Many  likewise, 
when  closely  analyzed,  do  not  militate  against  the  position 
taken  in  the  other  propositions  included  in  this  para- 
graph. But  there  are  some  opposing  authorities  which 
learned  coimsel  say  are  conclusive. 

But  in  this  age  of  countless  hundreds  of  adjudged  cases, 
the  Courts  must  pay  exceeding  great  attention  to  the  case 
with  which  they  are  dealing,  and  endeavor  to  administer 
or  apply  the  rules  of  justice  and  right  which  are  needed 
for  the  matter  directly  at  hand,  using  authorities  as  aids 
or  }K>inters  to  the  right  and  justice  desired. 

We  find  in  our  own  state  in  the  case  of  Oossett  v.  Rail- 
way, 115  Tenn.,  368,  a  clear  intimation  that  a  miscarriage 
produced  by  fright  affords  a  ground  of  action  against  the 
party  who  negligently  produced  the  nervous  shock  which 
preceded  and  caused  the  miscarriage.  Xot  piany  Courts 
deny  this  proposition;  and  we  feel  justified  in  using  it  in 
the  instant  case  by  analog;^\  Mrs.  Deakins  for  some  time 
had  had  no  menstnial  flow,  and  this  cessation  had  to  some 
extent  improved  her  physically.  She  was  for  a  number 
of  years  an  invalid,  but  latterly  and  for  a  time  preceding 
the  collision  with  the  street  car  had  been  gaining  in  phys- 
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ical  and  mental  poise.  The  testimony  is  that  immediately 
after  the  collision  her  periods  returned,  and  she  has  since 
suffered  on  account  of  their  recurrence,  especially  in  the 
matter  of  nervousness.  If  a  miscarriage  produced  by. 
fright  affords  a  ground  of  recovery,  analagously  we  can 
say  that  a  return  of  the  menstrual  flow  which  had  ceased 
to  the  betterment  of  the  health  of  the  woman  can  be  made 
the  basis  of  a  right  of  action  against  the  wrongdoer. 

But  in  the  present  case  there  can  be  found  some  physical 
hurt.  It  is  not  necessary  in  order  to  sustain  the  charge  of  a 
battery  or  physical  injury  that  an  abrasion  be  shown.  It. is 
sufficient  to  show  that  as  the  result  of  a  wrongful  impact 
a  physical  disorder  resulted.  For  instance,  it  was  held 
in  the  case  of  Armour  &  Company  v.  Kollmier,  16  L.  R. 
A.  N.  S.,  1110,  that  recovery  might  be  had  for  a  physical 
injury  resulting  from  a  collision  between  a  wagon  in  which 
plaintiff  was  riding  and  a  wagon  driven  by  a  servant  of 
defendant,  although  no  part  of  the  instrumentality  in  the 
hands  of  the  defendant's  servant  touched  plaintiff,  or 
bruised  him  in  the  slightest.  We  also  find  a  like  propo- 
sition laid  down  in  the  note  to  the  case  of  Huston  v.  Free- 
mansburg,  3  L.  R.  A.  N.  S.,  66.  A  jolt  as  the  result 
of  a  collision  certainly  is  a  physical  injury  or  discomfort 
of  some  sort  from  which  suffering  may  result. 

But  there  are  numerous  reasons  why  the  judgment  must 
not  be  disturbed.  It  must  not  be  overlooked  that  there 
is  testimony  making  the  collision  here  shown  the  result  of 
wilfulness.  If  the  jury  were  warranted  in  ao  viewing  it, 
there  can  bo  no  question  of  the  right  of  recovery  under  all 
the  authorities.      We  overrule  the  first  assignment  of  error. 

The  predicate  of  the  second  assignment  of  error  is  the 
contention  of  the  plaintiff  in  error  that  it  discovered  new 
and  material  testimony  after  the  trial  had  closed,  and  that 
the  trial  judge  should  for  that  reason  have  granted  the 
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motion  for  a  new  trial.  We  feel  constrained  to  take  the 
view  that  this  assignment  of  error  is  without  merit.  The 
contention  is  that  Mrs.  Deakins  was  for  a  number  of 
years  preceding  the  accident  a  victim  of  tuberculosis,  and 
that  this  disease  had  produced  her  nervousness,  and  that 
the  ills  from  which  she  was  suffering  at  the  time  of  the 
trial  were  traceable  to  this  trouble  rather  than  the  wrong- 
doing  of  the  defendant.  It  was  claimed  that  the  defend- 
ant below  was  surprised  at  the  testimony  of  Deakins  and 
wife  with  respect  to  the  nature  of  her  prior  illness.  It 
was  further  claimed  that  it  could  be  sho\vn  by  Dr.  Atlee 
upon  another  trial  that  Mrs.  Deakins  had  always  been 
nervous  and  that  for  years  she  had  been  a  sufferer  from 
the  terrible  disease  above  named. 

Upon  examination  of  the  record  we  do  not  find  anything 
that  would  warrant  the  assertion  that  plaintiff  in  error 
was  surprised  by  the  testimony  of  Deakins  and  wife  that 
her  ills  were  not  due  to  prior  illness,  but  to  the  wrongdoing 
of  the  defendant  below  in  the  main.  Plaintiff  in  error 
should  not  have  expected  anything  else.  Nellums  r. 
Nashville,  22  Pickle,  222.  Besides,  if  learned  counsel 
were  surprised  it  was  their  imperative  duty  promptly  to 
take  steps  to  meet  or  avert  the  unexpected  turn  of  affairs 
and  to  inform  the  Court  of  their  surprise.  Silence  at 
such  juncture  is  not  golden.  We  find  also  that  they  had 
the  opportimity  before  and  during  the  trial  to  ascertain 
what  were  the  facts  from  the  very  witness  upon  whose  tes- 
timony they  were  asking  for  a  new  trial.  He  presumably 
is  an  honorable  man  and  would  have  told  upon  the  former 
trial  all  that  he  knew.  There  was  certainlv  such  con- 
troversy  upon  the  question  of  the  former  illness  of  Mrs. 
Deakins  as  to  call  forth  everv  available  source  of  informa- 
tion.       The  second  assignment  of  error  is  overruled. 

Judgment  will  Ix^  affirmed  upon  remittitur  suggested. 
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E.  D.  MuBEAY  V.  LaFollette  Coal  &  I.  Ry.  Company. 

Write  of  certiorari  denied  by  the  Supreme  Court. 
(Knoxville.       September  Term,  1912.) 

1.  Coal  Minino.     Checkiceighman.    Election. 

An  election  of  check weighman  provided  for  by  Act  1887,  Ch. 
206^  results,  although  the  claimant  to  the  office  received  the 
affiimative  vote  of  about  one-fifth  of  the  miners  present,  if 
the  remaining  four-fifths  did  not  vote  when  the  question  was 
put. 

2.  Same.    Discharge  of  checkiceighman.    Action, 

A  coal  company  'which  maliciously  induces  the  miners  who  have 
elected  a  checkweighman  to  discharge  him  before  the  expira- 
tion of  the  period  of  employment  is  liable  in  damages  to  him 
for  wrongful  interference  with  contractual  relations. 


From  Campbell  County. 


Appeal  from  the  Chancery  Court  of  Campbell  County. 
H.  G.  Kyle,  Chancellor. 

W.  A.  Owens  for  Complainant. 

L.  H.  Cablock  for  Defendant. 

Me.  Justice  Hiogins  delivered  the  opinion  of  the 
Court. 

The  purpose  of  this  bill  is  to  recover  of  the  defendant 
damages  for  wrongfully  interfering  with  the  performance 
by  complainant  of  his  duties  as  checkweighman  or  coal 
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weigher  at  a  coal  mine,  as  provided  by  Chapter  20G,  Acts 
of  1887.  The  theory  of  the  bill  is  that  complainant  had 
been  elected  and  engaged  by  the  miners  employed  at  a 
certain  mine  to  sen-e  as  their  weighman  for  a  period  of 
three  months,  beginning  July  1,  1909,  and  that  the  de- 
fendant had  wrongfully  and  maliciously  caused  the  revoca- 
tion of  his  appointment,  or  at  least  had  so  interfered  as  to 
prevent  the  performance  by  him  of  his  duties  according  to 
the  contract  entered  into  with  the  miners.  A  demurrer 
to  the  jurisdiction  of  the  court  was  interposed.  This  was 
overruled  and  thereupon  an  answer  denying  substantially 
the  averments  of  the  bill  was  interposed.  Upon  the  hear- 
ing the  Chancellor  dismissed  the  bill.  His  action  in  so 
doing  is  assailed  here. 

While  not  so  appearing  in  the  decree,  we  imderstood 
counsel  at  the  bar  to  state  that  the  Chancellor  based  his 
decision  upon  the  failure  of  complainant  to  establish  the 
fact  that  he  had  been  dulv  elected.  Th?  contention  of 
learned  counsel  for  the  defendant  is  that  complainant 
was  not  elected,  for  the  reason  that  the  attempted  election 
was  held  irregularly  and  at  an  improper  time,  and  that 
complainant  did  not  receive  the  vote  of  a  majority  of  the 
miners  present. 

It  appears  that  the  effort  was  to  elect  complainant  for 
service  at  slope  A  of  what  is  known  as  Rex  Mine  No.  2, 
and  that  at  the  time  of  the  meeting  under  investigation 
approximately  100  miners  were  laboring  at  the  slope 
named.  It  is  contended  that  an  election  is  invalid  when 
the  party  fails  to  receive  a  majority  of  the  vote  of  all  the 
miners. 

We  have  carefully  examined  the  proof  and  have  reached 
the  conclusion  that  the  evidence  preponderates  in  estab- 
lishing the  following:  A  meeting  called  for  the  purpose 
of  electing  a  checkweighman  was  held  on  June  30,  after 
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such  notice  as  is  contemplated  by  the  Act  of  1887.  At 
this  meeting  complainant  was  proposed  as  checkweighman 
for  the  ensuing  three  months.  He  received  about  seven- 
teen votes  outspoken.  The  seventeen  voting  did  not  repre- 
sent a  majority  of  the  miners  who  worked  at  the  slope;  nor 
do  we  think  that  they  were  a  majority  of  those  pres- 
ent. But  we  are  of  opinion  that  this  did  not  vitiate  Mur- 
ray's election.  There  is  no  provision  of  the  statute  re- 
quiring the  taking  of  a  ballot,  or  prescribing  any  method 
to  be  pursued  in  selecting  a  weighman  other  than  that  the 
engagement  shall  take  place  at  a  meeting  of  the  miners 
called  for  that  purpose,  and  that  he  shall  be  chosen  by  a 
majority  of  those  present.  It  is  not  doing  violence  to  the 
Act  to  say  that  when  a  name  is  proposed  and  voted  for, 
and  his  election  declared,  as  we  find  in  the  instant  case, 
those  present  and  not  expressly  voting  should  be  held  as 
having  acquiesced  in  the  selection.  They  should  not  only 
be  counted  as  present  according  to  the  celebrated  Reed 
rule  of  praliamentary  procedure,  but  should  be  recorded  as 
present  and  refusing  to  vote. 

It  is  urged  by  defendant  that  the  miners  themselves  sub- 
sequently repudiated  Murray's  election,  and  that  this 
should  be  taken  as  a  dismissal  by  them.  It  is  further 
urged  that  the  miners  have  the  right  to  discharge  any 
checkweighman,  and  that  they  chose  to  do  so  in  the  pres- 
ent case  by  substituting  one  Sanders  for  complainant.  In 
explanation  it  is  said  that  the  custom  had  been  for  the 
miners  working  at  slopes  A  and  B  to  vote  at  the  election 
of  w^eighman,  and  that  upon  this  occasion  the  miners  of 
slope  A  only  had  participated ;  and  that  upon  the  insistence 
of  the  miners  of  slope  B,  a  new  election  was  ordered,  and 
this  was  done  for  the  reason  that  slope  B  had  been  closed 
down  and  they  were  shifted  to  slope  A,  and  were  to  be 
accorded  the  right  to  vote  for  a  weighman. 
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Wo  find  as  a  fact  that  on  July  5th  thore  was  a  new  elec- 
tion held  after  notice  given  as  required  by  the  statute  and 
that  at  this  meeting  Sanders  was  fiselected  to  serve  as  weigh- 
man  in  the  room  and  stead  of  complainant.  Of  this  meeting, 
or  of  the  result,  complainant  had  notice.  Sanders  imme- 
diately entered  upon  the  discharge  of  his  duties  and  filled 
the  position  for  the  succeeding  three  months.  But  this 
may  or  may  not  affect  the  result. 

We  are  of  opinion  that  the  miners  of  a  mine  may,  in 
a  regular  course  of  procedure  as  contemplated  by  the  sta- 
tute, elect  a  new  checkweighman  and  discharge  an  old 
one,  and  that  so  far  as  operatives  or  owners  of  mines  are 
concerned,  this  substitution  is  effectual.  At  the  same 
time  we  are  of  opinion  that  if  the  coal  company  wrong- 
fully and  maliciously  procures  the  discharge  of  a  check- 
weighman, it  is  liable  in  an  action  of  damages. 

The  engagement  of  the  checkweighman  with  the  miners 
must  be  looked  upon  as  a  c(mtract  for  personal  service 
for  three  months,  and  strangers  to  this  contract  should  not 
interfere.  We  are  not  called  upon  to  determine  Avhethor 
the  miners  themselves  had  the  right  to  discharge  Murray 
for  cause.  They  did  not  so  contend.  AYe  are  concerned 
now  to  determine  whether  there  subsisted  between  the 
miners  and  him  a  contract  for  personal  services.  We  so 
hold.  It  was  therefore  the  dutv  of  the  defe<ndant  to 
refrain  from  wrongful  interference  with  that  relation.  9 
Cyc,  388;  Miners  Federation  v.  Coal  Co.,  British  Rnl. 
Cas.,  1;  Quinn  r.  Leatham,  Idem,  107;  Jaclcson  v.  Don- 
nelly, opinion  by  this  Court  at  last  term  in  a  Johnson 
county  law  case,  2  Tenn.,  C.  C.  A. 

The  proof  convinces  us  that  the  representatives  of  the 
coal  company,  from  motives  of  their  own,  proem ed  the 
discharge  of  Murrav.  Xot  only  that;  thev  refused  to 
let  him  perform  any  of  the  duties  of  weighman  before  he 
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was  discharged.  They  likewise  intimidated  the  laborers, 
and  virtually  required  them  in  the  face  of  threat  of  non- 
employment  to  engage  another  checkweighman.  This 
was  unlawful,  wrongful  and  malicious;  and  for  this  we 
have  no  doubt  of  the  right  of  complainant  to  a  recovery. 

It  cannot  be  urged  that  because  there  was  an  influx 
of  new  miners  from  slope  B  the  second  election  was  jus- 
tified, since  we  find  that  the  real  cause  of  the  attempted 
revocation  of  Murray's  employment  was  the  activity  of 
the  company  against  him.  In  addition,  the  appearance 
of  the  new  miners  gave  them  no  right,  as  we  see  it,  to  dis- 
turb the  subsisting  relations  between  Murray  and  the  other 
miners.  It  was  their  duty  to  await  an  election  in  regular 
course. 

We  are  of  opinion  that  the  Chancellor  was  in  error  in 
dismissing  complainant's  bill.  The  presumption  must 
be  indulged  that  but  for  wrongful  interference  of  the  com- 
pany Murray  would  have  discharged  his  duties  satisfac- 
torily to  the  miners  and  would  have  been  compensated  by 
them.  We  reverse  the  decree  and  award  complainant 
recovery  of  $97.00.  The  case  is  too  small  for  a  reference 
for  an  accounting.  Besides,  the  record  is  sufficiently 
specific  as  to  what  Murray  would  have  earned  had  he  been 
permitted  to  discharge  his  duties,  and  all  data  for  deduc- 
tions are  clear.  Ho  testified,  without  contradiction,  that 
the  extent  of  his  earnings  during  the  three  months  were 
about  $15.00.  If  the  company  relied  upon  his  nogli- 
geneei  in  attempting  to  get  employment  or  in  earning  money 
elsewhere,  or  if  he  earned  more  than  he  claims,  it  was  its 
duty  and  burden  to  develop  this  by  proof.  The  decree  of 
this  Court  will  be  for  $97.00  and  costs. 

It  will  not  do  to  countenance  conduct  upon  the  part 
of  coal  companies  such  as  this  record  reveals.  If  per- 
mitted, the  statute  referred  to  would  be  emasculated.    This 
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statute  should  be  observed  in  spirit  and  in  letter.  It  is 
no  answer  to  say  that  the  company  had  the  right  to  dis- 
charge miners  or  shut  down  its  mines,  and  that  it  might 
do  so  with  impunity ;  nor  is  it  any  answer  to  say  that  the 
miners  themselves  were  dissatisfied  with  their  checkweigh- 
man  when  this  dissatisfaction  is  directly  attributable  to  the 
malicious  activity  of  the  company  against  him.  Another 
defense  hinted,  namely,  that  the  parties  who  annoyed  Mur- 
ray were  not  authorized  to  act  for  the  company,  is  without 
merit.  The  parties  who  interfered  were  on  the  premises 
ostensibly  in  charge,  and  the  subsequent  conduct  of  the 
company  clearly  shows  acquiescence  in  all  that  they  did. 
It  cannot  be  denied  that  parties,  with  the  acquiescence  of 
the  company,  refused  Murray  the  means  and  instrumen- 
talities with  which  to  discharge  his  duties.  The  company 
is  shown  to  have  been  in  the  wrong,  and  should  be  made 
to  pay. 
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Rose  Koe>'ik  v.  Max  Kobnik. 

Write  of  certiorari  denied  by  the  Supreme  Court. 
(Jackson,       April  Term,  1913.) 

1.    i'ONTEMPT   PBOCEZIDINQS   IN  CHANCERY  COUBT. 

A  contempt  proceeding  in  the  chancery  court  partakes  of  a 
criminal  nature  to  the  extent  that  the  presumption  of  inno- 
cence obtains  and  guilt  must  be  clearly  established. 

2.  Same.    Defendant  compelled  to  testify, 

A  defendant  to  a  contempt  proceeding  cannot  be  compelled  to 
give  evidence  against  himself. 

3.  Same.      Claim  of  immunity. 

But  this  claim  of  immunity  must  be  made  by  the  defendant; 
and  exception  to  the  action  of  the  court  in  questioning  him 
cannot  be  urged  for  the  first  time  in  this  court. 

4.  DivoBCE.    Alimony.    Contempt,    Failinff  to  pay. 

The  husband  who  refuses  to  pay  the  counsel  fees  and  temporary 
alimony  allowed  the  wife  by  the  chancellor  may  be  impris- 
oned if  financially  able  and  wilfully  refuses  to  pay. 

5.  Same.    Burden  of  proof. 

And  the  burden  is  upon  the  husband,  when  arraigned  for  con- 
tempt for  refusing  to  pay,  to  prove  hla  inability  to  pay. 

6.  Bill  of  EJxceftions. 

A  recital  in  a  bill  of  exceptions  that  it  contains  all  the  evidence 
heard  on  a  contempt  proceeding  will  be  treated  as  true, 
although  the  record  discloses  the  fact  that  the  pleadings  in 
the  original  cause  are  not  included. 

7.  Contempt.    Alimony.    Appeal,    Bond.    Decrees. 

This  court  wUl  not  render  Judgment  for  alimony  and  counsel 
fees  against  the  sureties  of  defendant  to  a  bond  given  for  his 
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appearance  to  abide  the  decree  of  the  court  in  the  contempt 
proceeding. 

8.  Chanceby  Practice.    Proceedings  at  Chambers, 

A  Chancellor  may  dispose  of  a  contempt  case  at  Chambers  and 
during  vacation. 


From  Shelby  County. 


Appeal  from  the  Chancery  Court  of  Shelby  County,  Divi- 
sion No.  1.      F.  H.  Heiskell,  Chancellor. 

Israel  Peres  and  King  &  King  for  Complainant. 

Greer  &  Greer^  Riddick  &  Riddick  and  R.  Davis  for 
Defendant. 

Mr.  Justice  Higgins  delivered  the  opinion  of  the 
Court. 

There  is  brought  to  us  for  review  an  order  of  the  Chan- 
cellor committing  defendant  for  contempt.  The  record 
discloses  substantially  the  following:  On  March  14, 
1912,  complainant  filed  her  bill  for  an  absolute  divorce. 
It  was  answered  by  the  defendant.  In  August  succeed- 
ing, after  reference  to  the  master,  the  Chancellor  adjudged 
that  defendant  pay  into  Court  $250.00  counsel  fees  for 
complainant  and  $75.00  alimony  pendente  lite.  This 
the  defendant  did  not  promptly  do.  Two  notices  or  re- 
quests to  pay  the  attorneys'  fees  and  alimony  were  issued, 
one  of  which  at  least  was  brought  to  the  knowledge  of  de- 
fendant. Still  refusing  or  declining  to  pay  in  accord- 
ance with  the  orders  of  the  Chancellor,  an  attachment  was 
issued  and  executed  upon  defendant,  requiring  him  to  ap- 
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pear  and  show  cause  why  he  should  not  be  dealt  with  for 
contempt.  This  contempt  proceeding  was  subsequently 
heard  by  the  Chancellor  at  Chambers.  At  the  hearing, 
either  on  August  29th  or  September  2nd,  as  to  which  one  it 
<loes  not  clearly  appear,  the  Chancellor  proceeded  as  upon 
trial.  After  the  former  orders  and  the  processes  had 
been  read  and  the  answer  of  defendant  to  the  position  for 
contempt  considered,  the  Chancellor  stated  that  he  would 
hear  proof  from  the  defendant.  The  record  is  not  en- 
tirely clear  as  to  what  was  done,  but  all  presumptions  must 
be  in  favor  of  the  regularity  of  proceedings  except  where 
the  record  shows  otherwise.  It  is  recited  that  when  the 
C^hancellor  said  that  he  would  hear  proof  from  defendant 
his  counsel  stated  that  he  objected  for  the  reason  that  Kor- 
nik  had  filed  his  answer  and  that  it  was  for  the  complainant 
to  make  out  a  case  of  contempt,  not  for  tlie  defendant. 
The  Chancellor  overruled  the  objection.  The  bill  of  ex- 
('c»[)tions  recites  that  the  defendant  thereui)on  in  support 
of  his  answer  was  duly  sworn  and  deposetl  as  therein  set 
out.  It  will  bo  noted  that  the  bill  of  exceptions  does  not 
show  that  the  Chancellor  ordered  Komik  to  bo  sworn  and 
examined  as  a  witness,  or  that  if  he  did  there  was  anv 
objection  to  his  being  sworn  as  a  witness.  The  objection 
interposed  was  that  the  burden  was  on  the  other  side  to 
make  out  the  case.  It  must  further  be  noted  that  there 
was  no  objection  by  Kornik  upon  the  ground  that  he  was 
privileged  from  examination  and  could  not  be  under  the 
laws  and  constitution  interrogated. 

After  a  lengthy  examination  and  cross-examination  of 
Komik,  and  an  examination  of  his  former  employer,  the 
Court  reached  the  conclusion  that  the  excuse  urged  by  Kor- 
nik, namely,  that  ho  was  unable  to  pay  the  amounts  or- 
dered, was  without  foundation,  and  that  he  was  wilfully 
refusing  to  comply.      Ho  ordered  the  defendant  to  appear 
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at  another  day  and  comply  with  the  directions  as  to  fees 
and  alimony.  Defendant  again  appeared  and  reiterate^! 
his  financial  inability  to  comply  with  the  orders.  This 
excuse  the  Chancellor  again  declined  to  accept,  and  ordered 
the  defendant  committed  until  compliance.  To  this  order 
there  was  an  exception  and  an  appeal. 

It  is  urged  that  the  Court  was  in  error  in  requiring  the 
defendant  to  be  sworn,  because  this  is  in  the  nature  of  a 
criminal  case,  and  that  no  one  can  be  compelled  to  give 
evidence  against  himself.  It  is  further  contended  that 
the  burden  of  showing  guilt  was  upon  the  petitioner,  and 
that  the  defendant  could  not  be  called  upon  to  make  defense 
until  the  adduction  of  some  evidence  of  his  guilt. 

It  is  true  that  a  contempt  proceeding  is  of  a  criminal 
nature  and  must  be  tried  as  if  the  party  were  under  indict- 
ment. 9  Cyc,  45.  It  is  also  true  that  the  constitutional 
provision  exempting  a  party  from  incriminating  or  giving 
evidence  against  himself  applies.  In  re  Haynes, 
67  N".  J.  Law,  442;  4Q  Cyc,  2540,  and  cases  cited;  ex 
parier  Oould,  21  L.  R.  R.,  751.  But  the  thing  which 
embarrasses  plaintiff  in  error  is  the  fact  that  the  record 
is  silent  as  to  his  compulsory  examination  by  the  Court, 
and  as  to  any  protest  against  his  being  examined  as  a  wit- 
ness, and  likewise  as  to  any  claim  of  privilege  or  exemp- 
tion from  examination.  The  rule  is  that  the  witness  must 
claim  the  exemption,  and  there  must  likewise  be  given  a 
reason  or  a  foundation  for  the  claim.  40  Cyc,  2547,  2549. 
We  are,  therefore,  constrained  to  hold  that  plaintiff  in  error 
is  not  in  position  to  insist  upon  a  determination  of  this 
most  interesting  point. 

With  respect  to  the  contention  that  the  burden  was  on 
the  complainant,  it  suffices  to  say  that  the  defense  urged 
by  Komik  was  in  the  nature  of  an  affirmative  one,  although 
in  negative  form.       In  other  words,  prima  facie  or  pre- 
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siiinptively  he  could  and  should  have  complied  with  the 
order.  He  urges  his  inability  as  a  defense.  The  burden 
was  clearly  upon  him  to  prove  this.    9  Cyc,  45. 

With  respect  to  the  insistence  that  the  proof  conclusively 
shows  an  inability  to  pay,  it  suffices  to  say  that  the  Chan- 
cellor with  the  proof  before  him  reached  a  different  con- 
clusion, or  at  least  reached  the  conclusion  that  defendant 
had  wilfully  disabled  himself  from  a  compliance  with  the 
orders.  The  examination  of  the  defendant  and  his  wit- 
ness, Samuelson,  and  also  testimony  as  to  statement  from 
one  of  his  attorneys  furnished  evidence  that  he  was  able 
to  pay.  The  evidence  does  not  preponderate  against 
this  finding.  Hence,  although  we  should  treat  it  as  a  crim- 
inal case  in  which  the  presumption  of  innocence  obtains, 
we  must  affirm. 

But  it  is  said  that  the  Chancellor  had  no  jurisdiction 
or  power  to  deftl  with  the  defendant  at  Chambers.  This 
is  the  first  time  this  question  has  been  made  in  the  case, 
so  far  as  we  can  learn  from  the  record.  We  might  treat 
it  as  a  proceeding  without  objection  and  by  consent.  But 
a  Chancellor  does  have  power  to  deal  with  a  party  for  con- 
tempt in  vacation  when  the  contempt  consists  of  the  failure 
to  obey  an  order  or  decree.  Gibson,  Sec.  625,  old  Ed. 
TTiis  power  is  reinforced  by  ActvS  of  1903,  Chapter  248, 
amended  by  Acts  of  1905,  Chapter  427. 

It  is  earnestly  insisted  that  Chancery  Court  has  no 
power  to  imprison  a  defendant  to  a  divorce  prtxjeeding 
for  failing  to  pay  alimony,  and  that  if  this  power  be 
exercised,  it  is  imprisonment  for  debt.  There  are  numer- 
ous answers  to  his  contention.  In  the  first  place  a  com- 
plaining wife  has  the  right  to  appeal  to  the  Chancellor  to 
compel  him  to  discharge  his  marital  duties  while  her  suit 
for  a  divorce  is  pending.  It  has  been  long  settled  that  a 
C\>nrt  of  Equity  may  compel  a  husband  if  financially  able 
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to  pay  his  wife's  counsel  fees  and  alimony  during  the 
pendency  of  the  litigation.  This  is  not  in  the  nature  of 
a  debt;  it  is  a  marital,  social  and  justiciable  obligation,  a 
failure  to  discharge  which  is  a  contempt  of  the  law  and 
the  organs  of  the  law.  In  the  next  place,  conceding  that 
the  Chancellor  had  the  power  to  make  the  order,  it  is  un- 
reasonable to  assert  that  he  is  lacking  in  power  to  compel 
obedience.  We  are  of  opinion  that  the  Chancellor  has 
this  power  under  Section  5918  and  subsections.  That  a 
Court  may  commit  a  husband  who  wilfully  refuses  to 
comply  with  the  order  for  alimony  is  so  well  established 
as  to  need  few  citations.  This,  of  course,  must  be  done 
always  upon  the  assumption  that  the  husband  is  able  to 
pay.  Audubon  v.  Shufeldt,  181  U.  S.,  575 ;  Haynes  r. 
Ilaynes,  38  Mich.,  138;  Murray  v.  Murray,  84  Ala.,  3G3, 
and  other  cases  which  could  be  cited.  But  see  14  Cyc, 
760,  and  cases  cited.  After  a  careful  consideration  of 
the  reasons  urged  for  reversal  we  feel  constrained  to  take 
the  view  that  there  is  no  sufficient  reason  is  shown. 

The  course  of  procedui'o  as  followed  in  this  case  was 
somewhat  singular,  but  plaintiff  in  error  is  not  in  posi- 
tion Ito  push  his  vital  points.  It  is  true  there  is  great 
plausibility  in  the  contention  that  the  proof  clearly  showed 
his  inability  to  comply  with  the  order.  The  Chancellor, 
however,  after  a  lengthy  examination,  reached  the  conclu- 
sion from  the  conduct  of  Kornik  and  the  testimony  of  his 
employer  that  he  was  able.  This  finding  is  entitled  to 
very  great  consideration  at  our  hands. 

The  judgment  of  the  Chancellor  is  affirmed  and  the 
cause  will  be  remanded  to  the  lower  Court  for  the  purpose 
of  requiring  the  personal  appearance  of  plaintiff  in  error 
before  the  Chancellor  when  ordered  upon  procedendo,  to 
be  dealt  with  as  adjudged  by  the  Chancellor  and  as  ap- 
proved by  this  Court.     Plaintiff  in  error  and  his  sureties 
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vnh  pay  the  costs  of  this  appeal.  It  was  urged  before 
VLB  that  the  judgment  should  be  that  plaintiff  and  sureties 
pay  the  attorneys'  fees  and  alimony  allotted.  We  do  not 
think  this  was  within  the  provision  of  the  bond.  We  also 
overrule  the  motion  made  to  strike  the  bill  of  exceptions 
because  it  does  not  contain  the  evidence  heard  in  the  di- 
vorce proceedings.  We  are  of  opinion  that  the  recital 
that  it  contained  all  the  evidence  heard  upon  the  applica- 
tion for  attachment  sufficient. 


D.  R.  L.  Turner  v.  H.  E.  Staley  &  Sox. 

Write  of  certiorari  denied  by  the  Supreme  Court. 
(Nashville.       December  Term,  1912.) 

1.  BxEMFTiONS.     Wearing  apparel. 

Necessary  wearing  apparel  of  a  defendant  in  execution  or 
attachment  is  exempt  from  levy. 

2.  Same.     Trunk. 

A  trunk  In  which  clothing  is  kept  is  not  exempt. 

3.  Replevin.    Right  to  sue  out  icrit  of.    Defendant  in  execution. 

A  defendant  In  execution  whose  property  has  been  wrongfully 
levied  upon  may  bring  suit  against  the  le>Ting  officer.  This 
is  an  exception  to  the  general  rule. 


From  DeKalb  County. 


Appeal   in  error  from   the   Circuit  Court  of  DeKalb 
County.       EwiN  L.  Davis,  Judge. 
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Smaktt,  Turner  &  Cantrell  for  Plaintiff  in  Error. 

Db^^ke  &  Turner,  for  Defendants  in  Error. 

Mr.  Justice  Hughes  delivered  the  opinion  of  the 
Court. 

• 

This  is  an  action  of  replevin,  apparently  originally 
brought  before  a  justice  of  the  peace,  to  get  possession  of 
a  certain  trunk  and  its  contents  which  defendants,  Staley 
&  Son,  had  attached  in  an  attachment  proceeding  probably 
against  the  plaintiff,  Turner,  in  this  case ;  but  the  record 
before  us  is  so  meager  that  we  are  left  largely  to  surmises 
as  to  these  and  many  other  facts.  In  any  event,  the  case 
got  in  the  Circuit  Court  of  DeKalb  county,  though  not 
sho\\Ti  how,  and  was  there  tried  by  the  Circuit  Judge  with- 
out the  intervention  of  a  jury.  It  appears  that  the  trunk 
contained  certain  articles  of  wearing  apparel  and  a  gun 
and  some  school  books. 

The  Circuit  Judge  held  that  plaintiff  Turner  was  '^en- 
titled to  recover  the  school  books  and  portraits"  (what  por- 
traits have  to  do  with  the  case  is  not  shown),  "but  not 
entitled  to  use  the  trunk  or  clothing  replevied ;"  and,  there- 
fore, "ordered,  adjudged  and  decreed  that  defendants  have 
and  recover  of  D.  R.  L.  Turner  and  B.  M.  Cantrell,  his 
surety  on  his  replevin  bond,  the  sum  of  fifty  dollars,  to 
be  satisfied  by  the  return  of  the  trunk  replevied  and  the 
clothing  in  said  trunk,  and  the  payment  of  the  cost  of  the 
cause,"  for  which  execution  was  awarded.  Plaintiff  made 
his  motion  for  a  new  trial,  and  that  being  denied,  prayed 
an  appeal  to  this  Court,  and  has  assigned  errors.  The 
matters  insisted  on  in  eight  different  assignments  of  error 
are,  when  reduced  to  their  simplest  form:  First,  that  the 
Court  erred  in  not  holding  that  all  the  property  involved 
in  the  litigation  was  exempt;  and,  second,  that  he  com- 
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mitted  error  in  taxing  plaintiff  with  any  of  the  cost,  and 
adjudging  that  he  pay  the  sum  of  fifty  dollars. 

The  facts  of  the  case  as  disclosed  by  a  bill  of  exceptions 
which  is  so  very  meager  that  it  is  impossible  to  get  a  very 
intelligent  conception  of  it  as  a  whole  are  these,  as  stated 
in  the  record:  "The  deefndants  had  attached  the  trunk 
and  contents  by  an  attachment  which  was  not  pleaded  to, 
and  while  so  attached  the  defendants"  (it  is  evident  that 
plaintiff  is  meant),  "replevied  the  same."  It  is  further 
agreed  that  "plaintiff  stated"  (and  we  suppose  it  is  meant 
he  stated  as  a  witness)  "that  the  trunk  at  the  time  levied 
upon  was  in  Smithville,  and  that  he  was  returning  from  a 
trip  with  it ;  that  it  contained  his  only  gun,  his  usual  and 
ordinary  wearing  clothing  and  his  children's  school  books." 
It  is  further  stated  that  this  was  an  ordinary,  cheap  trunk, 
and  the  only  one  owned  by  plaintiff ;  that  "he  was  at  that 
time  a  married  man  with  eight  children,  and  his  home 
was  at  that  time  in  DeKalb  county."  Then  follows  a 
further  recital  in  the  following  language: 

"It  is  agreed  that  no  one  testified  as  to  what  was  in  the 
trunk  except  the  pltf.  at  the  time  it  was  attached  or  re- 
plevied, that  pltf.  opened  the  trunk  when  no  one  was 
present  except  himself,  that  he  took  the  trunk  from  a 
jersey,  ran  with  it  some  distance  to  the  rear  of  the  Chris- 
tian Church  and  there  opened  it,  no  one  seeing  what  ho 
took  out,  it  being  some  time  after  dark.  Another  wit- 
ness testified  as  to  what  was  in  the  tnmk  after  being 
carried  to  the  home  of  pltf.  three  miles  in  the  country 
when  opened  the  next  morning,  and  corroberated  the 
pltf.  as  to  what  he  testified  it  contained. 

"All  the  above  facts  are  admitted  and  it  is  agreed  that 
they  be  sent  up  as  an  agreed  state  of  facts,  and  all  the  evi- 
dence in  the  cause." 
5 
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The  record  in  the  bill  of  exceptions  then  contains  the 
statement  that,  after  hearing  the  facts  just  set  out,  "the 
court  gave  judgment  for  the  plaintiff  for  the  gun  and 
school  books,  and  for  the  defendants  for  the  trunk  and 
clothing,  holding  that  the  first  two  were  exempt,  the  second 
not  exempt,"  and  that  he  gave  judgment  against  the  plain- 
tiff and  his  surety  for  the  sum  of  $50.00  to  be  satisfied 
by  the  return  of  the  clothing  and  trunk,  and  adjudged  that 
plaintiff  pay  the  cost. 

It  thus  clearly  appearing  that  the  trial  Court  based  that 
part  of  his  judgment  now  complained  of  squarely  on  the 
proposition  that  the  trunk  and  clothing  were  not  exempt, 
and  he  having  signed  the  bill  of  exceptions  that  this  very 
meager  and  unsatisfactory  statement  of  facts  was  all  the 
evidence,  we  will  dispose  of  the  case  on  the  record,  but 
we  confess  a  feeling  that  the  Courts  should  not  encourage 
the  bringing  of  such  unsatisfactory  records,  and  an  in- 
clination to  affirm  the  case  without  further  attention,  be- 
cause of  the  condition  of  the  record.  By  this  statement, 
we  do  not  mean  that  brevity  in  records  should  be  discour- 
aged, but  brevity  should  not  be  extended  to  the  point  of 
sacrificing  an  intelligent  statement  of  the  facts  and  the 
evidence. 

As  to  the  trunk,  we  are  clearly  of  opinion  that  the  action 
of  the  trial  Court  was  proper,  but  as  to  the  clothing,  the 
question  appears  to  be  more  serious.  All  that  is  found  in 
the  record  as  to  the  quality  or  character  of  clothing  is  that 
it  was  Mr.  Turner's  "usual  and  ordinary  wearing  cloth- 
ing." Whether  this  clothing  consisted  of  a  whole  trunk 
of  shirts,  or  hosiery,  or  pantaloons,  or  other  articles,  or 
garments,  is  not  shown,  nor  is  it  shown  how  many  pieces 
or  garments  there  were  in  the  list  of  clothing,  nor  does  it 
appear  anywhere  what  they  were  worth ;  but  as  the  clotfi- 
ing  is  described  as  "his  usual  and  ordinary  wearing  cloth- 
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ing/'  we  think  a  liberal  construction  would  mean  that  it 
consisted  of  such  different  garments  or  articles  of  wearing 
apparel  as  plaintiff  usually  and  ordinarily  wore,  and  that 
therefore  there  were  in  the  lot  no  article  of  mere  luxury 
or  ornament,  or  such  as  were  not  proper  and  necessary. 
Treating  this  to  be  the  proper  meaning  of  the  language 
used,  we  will  proceed  to  dispose  of  the  question. 

In  12  Am.  and  Eng.  Encyc.  of  Law  (2d  Ed.),  page 
08,  is  found  this  proposition:  "In  a  Xew  York  case  it 
was  expressly  held  that  the  necessary  wearing  apparel  of 
evorv^  debtor  is  exempt  at  common  law,  though  it  may  not 
at  the  time  be  on  the  person.  This  view  is  sustained  by 
dicta  to  some  extent,  and  there  seems  to  have  been  no  deci- 
sion to  the  contrary,"  and  the  New  York  case  cited  in 
support  of  the  proposition  is  that  of  Bumpus  v,  Maynard, 
88  Barb.  (X.  Y.),  626.  An  examination  of  that  case 
discloses  that  one  whom  it  was  claimed  was  entitled  to  his 
necessary  wearing  apparel  as  exempt  from  execution  was 
not  a  man  of  a  familv  and  therefore  not  within  the  statutes 
exempting  property  from  execution,  as  is  expressly  pointed 
out  in  the  opinion.  Yet  it  was  held  that  under  the  prin- 
ciples of  the  common  law  he  was  entitled  to  his  necessary 
wearing  apparel  as  exempt  from  execution.  The  only 
difference  in  principle  between  that  case  and  the  one  at 
bar  is  that  there  the  wearing  apparel  held  exempt  was 
necessary  wearing  apparel,  while  here  the  clothes  involved 
were  the  owner's  "usual  and  ordinary  clothes."  See  also 
18  Cyc,  1426,  where  it  is  said:  "It  has  been  held  that  at 
common  law  the  wearing  apparel  in  use  by  the  debtor  was 
exempt  from  execution." 

Our  own  case  of  Bell  v.  Douglas,  1  Yearg.,  397,  decided 
in  1830,  contains  a  dictum  in  point.  It  is  there  said: 
"The  writ  of  fieri  facias  may  be  levied  on  all  of  the  goods 
of  the  defendant  (except  his  wearing  apparel,  or  other 
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articles  excepted  by  the  statute),  as  well  implements  of 
trade,  as  others.  Com.  Digest,  Execution,  Ch.  4."  True, 
the  expression  "except  his  wearing  apparel,  or  other  ar- 
ticles excepted  by  the  statute"  is  not  so  worded  as  to  make 
it  entirely  clear  whether  it  is  meant  that  the  wearing  ap- 
parel is  among  the  articles  excepted  by  the  statute,  or  in 
addition  thereto,  but  from  the  authority  cited  in  support 
of  the  proposition  it  would  clearly  appear  that  by  the  ex- 
pression it  is  meant  that  wearing  apparel  is  exempt  inde- 
pendent of  the  statute,  and  that  in  addition  thereto  other 
articles  exempted  by  the  statute  are  exempt.  If  this  were 
not  the  meaning  a  reference  to  Comyns'  Digest  of  the 
Laws  of  England  could  have  no  significance. 

Counsel  for  defendants  contend,  however,  in  substance, 
that  as  the  legislature  of  Tennessee  has  exempted  various 
and  sundrv  articles  from  execution,  the  idea  of  such  a 
common  law  exemption  still  existing  in  the  state  is  not 
to  be  indulged.  In  other  words,  that  the  list  of  exempted 
articles  is  meant  to  be  exclusive  of  all  other  articles  of  like 
kind;  and  we  confess  that  the  suggestion  has  much  force 
in  it;  but,  bearing  in  mind  the  well-established  proposi- 
tion that  our  exemption  laws  are  to  be  liberally  construed, 
and  examining  the  list  of  exempted  articles  prescribed  by 
statute  with  that  proposition  as  a  guide,  we  are  of  opinion 
that  the  contention  is  not  sound.  If  the  contention  is  to 
be  indulged  and  applied  it  would  work  unusual  results. 
The  effect  would  be  to  provide  abundantly  for  those  en- 
titled to  exemption  in  the  way  of  beds  and  bed  clothing 
and  knives  and  forks  and  dishes  and  cooking  utensils  and 
carpets  and  household  stuff  generally ;  and  also  to  provide 
abundantly  for  the  exemptions  of  food  stuffs  in  the  way  of 
bacon  and  pork  and  lard  and  meal  and  flour  and  beef  or 
mutton  and  corn,  bean,  peas,  potatoes,  canned  fruits,  and 
even  to  the  extent  of  peanuts ;  and  to  provide  further  for 
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cows  and  horses,  and  bridles  and  saddles  and  many  other 
things  that  add  to  the  comfort  and  welfare  of  the  citizens, 
and  yet  not  protect  their  wearing  apparel.  Further,  such 
construction  would  exempt  "a  sufficient  quantity  of  upper 
and  sole  leather  to  provide  winter  shoes  for  the  family" 
(Shannon's  Code,  Section  3794),  and  yet  not  protect  the 
shoes  after  the  leather  has  been  put  in  shape  to  be  worn. 
Such  construction  as  this  would  be  ridiculous.  We  think 
it  clear  that  the  legislature  in  enacting  our  exemption 
laws  must  have  had  in  mind  that  wearing  apparel  was 
already  exempt  under  the  common  law,  and  therefore 
needed  no  statutory  declaartion  to  that  effect.  This  idea 
is  borne  out  by  the  very  fact  that,  as  already  pointed  out, 
the  leather  of  which  shoes  are  to  be  made  is  exempt,  while 
the  shoes  after  being  made  up  are  not  mentioned  in  our 
statutes  providing  exemption. 

It  follows  that  this  Court  is  of  opinion  that  necessary 
clothing  or  wearing  apparel  is  exempt  under  the  common 
law.  ISTor  do  we  think  that  the  idea  of  the  clothing's 
being  necessary  is  destroyed  or  overcome  by  the  fact  that 
it  is  not  worn  or  on  the  body  at  the  time.  Xecessary 
clothing  in  our  opinion  includes  a  proper  change  of  clottt- 
ing,  such  as  the  laws  of  health  and  cleanliness  and  changes 
of  season,  etc.,  require.  This  view  is  supported  by  the 
holdings  of  the  Courts  construing  statutes  exempting 
necessary  wearing  apparel."  In  18  Cyc,  1426,  it  is  said: 
"A  statute  exempting  wearing  apparel  necessary  for  im- 
mediate use  has  been  construed  to  mean  such  an  amount 
of  clothing  as  is  necessary  to  meet  the  varying  changes 
of  climate  and  the  customary  habits  and  ordinary  neces- 
sities of  the  mass  of  the  people  of  the  jurisdiction  which 
provides  for  this  particular  exemption.  ^Xecessarj^  wear- 
ing apparel'  includes  cloth  put  into  the  hands  of  a  tailor 
to  be  made  into  clothes  for  the  debtor;  and  it  has  been 
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held  that  ^necessary  wearing  apparel'  will  include  the 
trimmings  as  well  as  the  cloth  left  in  the  hands  of  a  tailor 
for  such  purpose."  Further,  we  are  of  opinion  that  the 
circumstances  that  the  clothing  in  this  case  was  in  Mr. 
Turner's  only  trunk  with  his  only  gun  and  his  children's 
school  books,  and  that  he  had  had  the  trunk  with  its  con- 
tents with  him  on  a  trip  would  indicate  that  they  were 
necessary. 

Of  course,  it  would  have  been  competent  for  defendants 
to  show  that  the  clothing  were  not  necessary,  and  a  differ- 
ent result  would  have  followed,  but  the  record  fails  to  so 
show,  and  it  is  shown  to  contain  all  the  evidence.  In  other 
words,  we  are  of  opinion  that,  taking  the  record  as  it  is 
— the  facts  and  circumstances — the  clothes  were  necessary 
and  exempt ;  and  that  there  is  no  evidence  to  the  contrary. 

It  is  suggested  by  counsel  for  defendants  that  this  suit 
caimot  be  maintained  for  the  reason  that  ordinarily  the 
action  of  replevin  cannot  be  maintained  by  a  party  to 
obtain  possession  of  his  own  goods  taken  by  an  officer  under 
process  of  law  where  such  party  is  defendant  in  the  process. 
The  answer  to  this  contention  is  twofold:  First,  the  rec- 
ord does  not  show  that  plaintiff  in  this  action  was  a  defend- 
ant in  the  case  in  which  the  goods  were  attached.  The 
statement  found  in  the  record  is  to  the  effect  "that  the 
defendants  had  attached  the  trunk  and  contents  by  attach- 
ment which  was  not  pleaded  to,  and  that  while  so  attached 
the  defendants"  (evidently  meaning  plaintiff)  "re- 
plevied the  same ;"  from  which  it  will  be  seen  that  it  does 
not  fully  appear  that  Mr.  Turner  was  a  defendant  in  that 
attachment  proceeding.  A  second  answer,  conceding  that 
Turner  was  defendant  in  that  proceeding,  is  found  in  the 
case  of  Sherron  v.  Hall,  4  Lea,  498,  where  Judge  Cooper, 
speaking  for  our  Supreme  Court,  uses  this  language : 
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**The  general  rule  that  a  defendant  in  an  execution  can- 
not maintain  an  action  of  replevin  for  the  goods  seized 
thereunder,  only  applies  when  the  officer  is  proceeding 
rightfully.  Dearmon  v.  Blackburn,  1  Sneed,  390.  If 
the  officer  levy  on  exempt  property,  the  defendant  may  sue 
out  the  writ€.  Wilson  v,  McQueen,  1  Head,  17 ;  Harris 
r.  Av^tell,  2  Bax.,  151."  And  the  case  of  Richardson  v. 
Duncajt,  2  Heisk.,  220,  is  authority  for  the  same  proposi- 
tion, in  the  fact  that  in  that  case  the  defendant  in  an 
execution  was  permitted  to  maintain  replevin  for  ex- 
empted property  which  had  been  wrongfully  levied  on. 

We  are  further  of  the  opinion  that  the  trial  Court  com- 
mitted error  in  adjudging  that  plaintiff  and  his  surety 
on  his  replevin  bond  pay  $50.00  as  representing  the  value 
of  the  trunk  and  clothing  when  there  is  no  evidence  in  the 
record  indicating  their  value.  True,  under  our  holding, 
the  value  of  no  property  is  now  involved  except  the  trunk, 
but  its  value  is  not  shown,  and  the  nominal  amount  of 
$1.00  will  be  treated  here  as  its  proper  value,  and  a  judg- 
ment for  that  amount  on  the  replevin  bond  will  be  entered. 

We  are  further  of  opinion  that  the  trial  Court  com- 
mitted error  in  taxing  plaintiff  with  the  cost  of  the  Court 
below.  While  he  did  not  win  to  the  full  extent  of  his 
contention,  he  was  the  successful  party  in  a  substantial 
measure,  and  under  our  holding  he  becomes  the  successful 
party  to  practically  the  full  extent  of  his  contention.  Judg- 
ment will  be  entered  here  taxing  defendants  with  all  the 
costs  of  the  cause. 
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Central  of  Georgia  Railroad  v.  B.  P.  Killingsworth. 

Write  of  certiorari  denied  by  the  Supreme  Court. 
(Knoxville.       September  Term,  1912.) 

1.  Evidence.    Positive  and  negative.     When  not  eontradietory. 

Evidence  that  merely  negative,  e.  g.,  evidence  to  the  eflPect  that 
witness  failed  to  observe  an  occurrence  for  the  happening  or 
absence  of  which  he  was  not  looking,  does  not  contradict  the 
positive  swearing  of  other  witnesses  that  the  thing  did  trans- 
pire. 

2.  Cabbieb  and  PASSENGE3.     Consequcncc  of  failure  to  pay  fare. 

A  party  on  a  passenger  train  who  does  not  pay  fare  when  de- 
manded is  not  a  passenger  and  cannot  recover  damages  for 
injuries  occasioned  by  the  negligence  of  the  carrier  not  amount- 
ing to  wilfullness  or  gross  carelessness. 

3.  Same.    Negligenee  of  passenger  to  pay  fare. 

As  it  is  the  duty  of  carriers  to  protect  passengers,  It  Is  the  duty 
of  passengers  to  pay  fares,  and  they  are  chargeable  with  neg- 
ligence in  not  doing  so,  When  offered  an  opportunity. 

4.  Evidence.     Presumption  disappears  irhen. 

A  mere  presumption,  as  distinguished  from  circumstantial  evi- 
dence, disappears  when  evidence  Is  Introduced  tending  to 
establish  to  the  contrary  of  the  presumption. 


From  Hamilton  Couxty. 


Appeal  in  error  from  the  Circuit  Court  of  Hamilton 
Countv.       C.  R.  Evans,  Judge. 
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Watkins  &  Thomspox  for  Plaintiff  in  Error. 

Ford  &  Yaki^ell  for  Defendant  in  Error. 

Mb.    Justice    Hughes    delivered   the  opinion   of   the 
Court. 

Defendant    in    errob^  B.  P.  Killingsworth,  brought 

this  suit  in  the  Circuit  Court  of  Hamilton  countv  to  re- 

t/ 

cover  damages  for  personal  injuries  alleged  to  have  been 
inflicted  on  him  as  the  result  of  the  negligence  of  plaintiff 
in  error;  and  a  trial  before  the  Judge  of  that  Court  and 
a  jury  resulted  in  a  verdict  and  judgment  in  his  favor  for 
$2,760.00.  Plaintiff  in  error  appealed  to  this  Court  and 
has  assigned  errors.  Mr.  Killingsworth  alleges  that  while 
a  passenger  on  one  of  the  trains  of  plaintiff  in  error  he  re- 
ceived the  injuries  for  which  he  seeks  damages ;  and  that 
he  received  the  injuries  while  in  one  of  the  passenger 
coaches  being  operated  by  plaintiff  in  error  is  not  ques- 
tioned. The  crucial  question  is  whether  or  not  he  was 
a  passenger  at  the  time.  The  material  facts  are  as  fol- 
lows: 

Mr.  Killingsworth  lived  at  Rossville,  Georgia,  a  station 
between  Chickamauga,  Georgia,  and  Chattanooga,  Ten- 
nessee, all  on  the  Central  of  Georgia  Railway  Company's 
line  of  road.  On  February  26,  1910,  he  had  occasion  to 
go  from  his  home  at  Rossville  to  Chickamauga,  only  a  few 
miles  away,  and  bought  a  ticket  for  the  trip  from  Ross- 
ville to  Chickamauga  and  return,  paying  thirty-five  cents 
therefor.  He  made  the. trip  to  Chickamauga,  and  was 
on  his  return  to  Rossville,  when,  between  those  stations, 
his  return  trip  ticket  was  taken  up  by  the  conductor.  After 
this  ticket  had  been  taken  up,  and  before  reaching  Ross- 
ville, he  decided  to  go  on  to  Chattanooga,  which,  as  already 
indicated,  was  on  the  line  of  road  beyond  Rossville.     It  is 
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about  four  miles  from  Rossville  to  Chattanooga.  He  went 
on  to  Chattanooga  without  having  paid  the  fare,  as  he 
admits,  beyond  Rossville,  and  received  the  injuries  of 
which  he  complains  after  the  train  had  arrived  at  the 
station  in  Chattanooga.  The  injuries  were  inflicted 
as  a  result  of  the  train's  running  against  what  is 
called  in  the  record  a  backstop,  or  bumper.  It  is  un- 
disputed that  on  the  train's  reaching  Chattanooga  it  backed 
into  the  station,  and  that  in  doing  this  it  was  thrown  onto 
what  is  called  baggage  track  Xo.  14  instead  of  passenger 
track  ^o.  13.  The  track  that  the  train  backed  in  on  is 
369  feet  shorter  than  the  one  it  was  meant  to  be  backed 
in  on,  and  as  a  result  it  struck  the  bumper  or  backstop 
sooner  than  was  anticipated,  the  bumper  or  backstop  being 
placed  at  the  end  of  the  track  to  prevent  engines  or  cars 
from  being  driven  off  the  track.  At  the  time  this  was 
struck  the  train  was  going  at  the  rate  of  six  to  eight  miles 
an  hour,  and  the  impact  had  the  effect  of  throwing  Mr. 
Killingsworth  for  a  distance  of  about  eight  feet,  and  out 
at  the  door  against  what  he  describes  as  the  ^'banisters'' 
between  the  cars,  and  of  knocking  him  unconscious  and 
inflicting  injuries  of  a  more  or  less  serious  nature  on  him. 
That  the  running  of  the  train  on  the  wrong  track,  thus 
causing  the  impact  which  threw  Mr.  Killingsworth  and 
pro<hiced  his  injuries,  was  the  result  of  negligence  with 
which  plaintiff  in  error  is  chargeable  is  not  questioned ;  so 
it  is  not  necessary  to  go  further  into  details  as  to  how  that 
occurred.  Mr.  Killingsworth  says  he  heard  the  call,  "All 
off  for  Chattanooga;"  and  says  when  he  heard  this,  to 
use  his  own  language,  "I  got  up  out  of  my  seat  and  stepped 
around  into  the  aisle,  making  preparations  to  get  off,"  and 
that  it  was  at  this  juncture  that  the  train  hit  the  bumper 
with  the  results  indicated. 
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As  stated,  Mr.  KiUingsworth  had  not  paid  his  fare  from 
Rossville  to  Chattanooga.  In  regard  to  why  he  did  not 
pay,  he  is  asked  and  answers  as  follows: 

'^Q.     Why  didn't  you  pay  it  ? 

"A.  My  ticket  was  only  good  to  Kossville,  and  I  did 
not  have  time  to  get  one  there,  and  I  thought  I  would  pay 
on  the  train. 

"Q.     Did  you  or  not  have  money  with  you  ? 

"A.     I  did. 

"Q.     How  much  ? 

''A.     Between  three  and  five  dollars." 

He  makes  no  further  statement  or  explanation,  however, 
as  to  his  reason  for  not  paying,  and  nowhere  states  whether 
or  not  he  was  called  on  to  pay,  or  had  an  opportunity  to  do 
so.  On  the  other  hand,  the  conductor  of  the  train  swears 
most  positively  and  repeatedly  that  after  his  train  left 
Rossville  for  Chattanooga  he  went  through  the  entire  train, 
including  the  coach  on  which  Mr.  KiUingsworth  says  he 
was  riding,  and  that  as  he  went  through  he  made  the  call 
on  each  side  of  the  aisle,  "Tickets,  please ;  tickets,  tickets," 
from  one  end  of  the  train  to  the  other.  He  says  he  did 
not  know  Mr.  KiUingsworth  and  could  not  say  whether  he 
paid  fare  or  not,  but,  as  already  stated,  Mr.  KiUingsworth 
admits  he  did  not  pay. 

If  what  has  been  set  out  is  all  the  evidence  on  the  ques- 
ton  of  whether  or  not  Mr.  KiUingsworth  was  offered  an 
opportimity  to  pay  fare,  it  is  readily  seen  that,  as  he  is 
wholly  silent  on  the  question,  the  evidence  is  all  one  way, 
and  that  to  the  effect  that  the  conducter  did  go  through  the 
train  as  indicated  and  give  the  opportunity  to  pay  fare; 
and  the  plaintiff  in  error  says  this  as  all  the  evidence  found 
in  the  record  on  this  question.       On  the  contrary,  it  is 
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said  by  defendant  in  error  that  this  is  not  all  the  evidence 
on  this  question,  and  the  testimony  of  another — defendant 
in  error^s  brother,  who  was  on  the  train  and  on  the  seat 
with  him,  is  referred  to  and  relied  on  as  being  on  this 
question  and  contradictory  of  that  of  the  conductor.  The 
testimony  of  the  brother  referred  to  is  found  in  the  follow^ 
ing  question  and  answer : 

"Q.  I  will  ask  you  if  you  saw  the  conductor  go  through 
the  coach  after  you  left  Rossville,  until  the  accident  hap- 
pened? 

"A.     No,  sir;  I  didn't  see  him  anv  more  at  all  that  I 

7  7  V 

remember." 

When  he  speaks  of  not  seeing  the  conductor  "any  more 
at  all"  he  refers  to  having  seen  the  conductor  go  through 
the  train  before  it  reached  Rossville. 

Now,  it  is  said  by  defendant  in  error  that  this  testimony 
of  the  brother,  while  negative  in  its  nature,  is  some  evi- 
dence going  to  establish  the  fact  that  the  conductor  did  not 
go  through  the  train,  and  particularly  the  coach  in  which 
Mr.  Killingsworh  was  riding  after  it  left  Rossville,  and 
some  evidence  tending  to  establish  that  defendant  in  error 
was  not  afforded  an  opportunity  to  pay  his  fare  from  Ross- 
ville to  Chattanooga.  On  the  contrary,  it  is  contended 
by  plaintiff  in  error  that  this  is  not  evidence  tending  to 
establish  any  such  fact ;  and  thus  we  are  brought  to  the  first 
matter  of  contention  between  the  parties,  which  is  the 
effect  of  such  negative  testimony  as  that  set  out. 

That  negative  testimony  is  admissible  for  many  pur- 
poses, such  as  to  show  the  inability  to  find  a  document, 
offered  for  the  purpose  of  establishing  its  loss ;  or  to  find 
an  attesting  witness,  offered  for  the  purpose  of  proving  his 
absence;  or  of  the  absence  of  an  entry  in  a  public  record 
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or  an  account  book,  offered  to  prove  that  no  such  transac- 
tion as  that  in  question  took  place,  etc.,  cannot  be  ques- 
tioned, nor  that  it  tends  to  establish  the  fact  it  is  offered 
to  establish.  1  Wiginore  on  Evidence,  sec.  664.  But  in 
such  cases  as  these  it  will  be  noticed  that  the  attention  of 
the  witness  has  been  specially  called  to  the  fact,  and  an 
investigation  made,  such  as,  had  the  fact  existed,  it  would 
likely  have  been  known.  It  can  be  further  said,  we 
think,  that  where  a  w^itness,  with  his  attention  called  to  a 
matter,  says  if  it  had  occurred  lie  would  have  observed  it, 
and  that  he  did  not  oibesrve  it,  that  this  is  undoubtedly 
evidence  entitled  to  some  w-eight,  though  the  matter  may  be 
not  of  the  class  just  supposed.  But  the  evidence  offered 
to  the  effect  that  the  witness  did  not  see  the  conductor  after 
leaving  Rossville  is  qualified.  It  is,  "I  did  not  see  him  any 
more  at  all,  thai  I  remember/'  So  here  is  not  onlv  an 
absence  of  testimony  that  the  witness  had  occasion  to  ob- 
serve whether  or  not  the  conductor  did  go  through  the 
train,  but  he  does  not  even  state  that  he  did  not  see  him ; 
he  only  states,  in  effect,  that  he  did  not  remember  whether 
he  saw  him  or  not.  This  testimony,  when  analyzed,  goes 
onlv  to  the  extent  of  the  witness'  memorv,  or  rather  lack  of 
memorv.  In  other  words,  the  witness'  testimonv  on  this 
question,  when  analyzed,  amounts  to  no  more  than  a  state- 
ment that  he  has  no  memorv  as  to  a  fact,  and  not  as  to 
whether  the  fact  is  one  ivay  or  the  other.  We  are  of  the 
opinion  that  this  is  not  such  testimony  as  even  tends  to 
contradict  the  statement  of  the  conductor,  and  in  this  we 
are  borne  out  by  authority. 

In  the  case  of  Hom  v.  Baltimore,  Etc,  Railroad  Co,, 
54  Fed.,  301,  4  C.  C  A.,  346,  witnesses  wdth  an  opportu- 
nity of  knowing  w-hereof  they  spoke  had  testified  as  to  the 
sounding  of  a   railroad  whistle,  while  others,   also  with 
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opportunity  of  hearing,  testified  that  they  did  not  hear  it. 
With  regard  to  this  situation  the  Court  said :  ''In  the  very 
nature  of  things,  their  affirmative  testimony  that  the 
warning  was  given  must  be  accepted  as  proof  of  that  fact, 
nothwithstanding  an  equal  or  greater  number  of  ^vitnesses 
failed  to  notice  it,  from  whatever  cause.  There  is  in 
such  cases  no  conflict  of  evidence  as  to  the  matter  in  ques- 
tion. The  observation  of  the  fact  by  some  is  entirely  con- 
sistent with  the  failure  of  others  to  observe  it,  or  forgetful- 
ness  of  its  occurrence."  This  case,  it  will  be  seen,  goes 
even  farther  than  it  is  necessary  to  go  in  the  case  at  bar. 

In  Railsbach  v.  Pation,  34  N'eb.,  490,  52  X.  W.,  '277, 
the  holding  of  the  Court  is  well  stated  in  the  syllabus  in 
the  following  language:  "Where  a  witness  has  testified 
that  certain  things  transpired  in  the  presence  of  a  party 
to  a  suit,  and  such  party  in  his  testimony  says  that  he  does 
not  remember  whether  or  not  the  things  stated  took  place, 
this  is  not  a  denial  of  the  testimony  of  the  first  witness." 
See,  also,  ZoUner  i\  Moffitt,  222  Pa.,  644;  Railroad  v. 
Bay,  16  Cates,  16,  32;  Ives  v.  Wis,  Cent,  R,  Co,,  128 
Wis.,  357. 

It  results  that  the  testimony  of  the  conductor  to  the  effect 
that  he  w^ent  through  the  train,  including  the  coach  in 
which  Mr.  Killingsworth  was  riding,  and  called  from  side 
to  side,  as  he  passed  through  it  for  fares,  is  uncontradicted, 
and  that,  notwithstanding  this,  Mr.  Killingsworth  failed 
to  pay  his  fare.  The  questions  then  are,  What  was  his 
status  with  reference  to  being  a  passenger  or  trespasser, 
and  what  were  the  duties  of  the  railway  company  tow^ard 
him?  These  two  questions,  we  think,  are  answered  by 
the  same  authorities. 

In  2  Hutchinson  on  Carriers  (3rd  ed.),  sec.  1019,  it  is 
said: 
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"It  is  universally  agreed  that  the  payment  of  the  fare, 
or  price  of  the  carriage,  is  not  necessary  to  give  rise  to  the 
liability.  The  carrier  may  demand  its  payment,  if  he 
chooses  to  do  so,  hut  if  he  permits  the  passenger  to  take 
his  seat  or  to  enter  his  vehicle  as  a  passenger,  without  such 
requirement,  the  obligation  to  pay  will  stand  for  the  actual 
payment^  for  the  purpose  of  giving  effect  to  the  contract 
with  all  its  obligations  and  duties.  Taking  his  place  in 
the  carrier's  conveyance,  with  the  intention  of  being  car- 
ried, creates  an  implied  agreement  upon  the  part  of  the 
passenger  to  pay  when  called  upon,  and  puts  him  under  a 
liability  to  the  carrier,  from  which  at  once  spring  recipro- 
cal duty  and  responsibility  of  the  carrier." 

In  Sec.  1024  of  the  same  work  is  found  the  following: 

"As  will  be  seen  in  the  following  sections,  it  is  compe- 
tent for  the  carrier  to  require  those  desiring  to  become 
passengers  to  purchase  tickets  before  entering  the  vehicle, 
and  either  to  refuse  to  carry  them  at  all  without  tickets, 
or  to  do  so  only  upon  the  payment  of  a  greater  fare.  In 
the  absence  of  such  requiremejits,  however,  it  is  sufficient 
if  the  passenger  is  ready  to  pay  luhen  demanded  of  him 
during  the  journey,  and  where  he  in  good  faith  enters  the 
vehicle,  being  ready  and  willing  to  pay  when  the  fare  is  so 
demanded,  he  is  properly  to  be  regarded  as  a  passenger." 

In  ifoore  on  Carriers,  pages  553,  544,  it  is  said : 

*'When  one  fraudulently  evades  the  payment  of  fare  and 
thus  induces  the  carrier  to  permit  him  to  remain  on  the 
train,  the  relation  of  carrier  and  passenger  is  not  estab- 
lished. But  the  fact  that  a  person  has  not  paid  his  fare  on 
a  railroad  train  at  the  time  of  an  accident  in  which  he  is 
injured,  will  not  deprive  him  of  his  character  as  passenger, 
if  the  conductor  has  not  asked  for  his  ^fare." 
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In  our  own  case  of  Transit  Co,  v.  V enable,  21  Pickle, 
460,  58  S.  W.,  001,  51  L.  E.  A.,  880,  is  found  the  follow- 
ing: 

"The  presumption  is  that  every  one,  not  an  employee 
in  the  service  of  the  company  in  running  the  train,  and 
traveling  openly  in  the  coaches  upon  a  passenger  train,  is  a 
passenger,  and  if  riding  with  the  knowledge  of  the  con- 
ductor, and  without  reference  from  him,  that  he  has 
been  accepted  by  the  company  as  such.  4  Ell.  on  Rail- 
roads, sec.  1578,  and  cases  cited  in  notes.  The  fact  that 
he  is  riding  without  the  payment  of  fare  makes  him  none 
the  less  the  stranger  or  passenger.  Washburn  v.  N,  &  C, 
R,  R.,  3  Head,  038.  And  it  is  evident  that  such  a  person 
cannot  be  converted  into  a  trespasser  fujitil  he  re^ts  or 
refuses  to  comply  u^tli  the  reasonable  demand  of  him  who 
is  in  charge  of  the  train  to  pay  his  fare," 

In  Railroad  v.  Smith,  2  Cates,  197,  75  S.  W.,  711,  a 
young  lady  nineteen  years  old,  and  her  brother,  a  boy 
about  twelve  years  old,  had  taken  passage  on  a  train  to  go 
from  Covington  to  Brighton,  without  having  bought 
tickets,  but,  as  the  opinion  in  the  case  would  indicate,  with 
the  intention  of  paying  on  the  train.  However,  they  did 
not  pay  the  fare,  and  in  alighting  at  Brighton  the  young 
lady  was  injured,  and  she  sued  to  recover  for  her  injuries. 
In  this  case,  as  stated  in  the  opinion,  "The  coach  was  full 
of  passengers.  They  (the  sister  and  the  brother)  state 
that  thev  had  their  fares  in  their  hands,  but  the  conductor 
(lid  not  call  upon  them  for  tickets  nor  the  passage  money, 
nor  did  thev  offer  it  to  him,  nor  tell  him  that  thev  wanted 
to  stop  at  Brighton.  The  conductor  says  he  passed 
through  the  train  between  Covington  and  Brighton,  and 
called  for  and  took  up  tickets  and  fares.  .  .  .  The 
trial  Judge  charged  the  jury,  in  substance,  that  the  com- 
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pany,  under  the  circumstances  of  the  case,  owed  the  plain- 
tiff ordinary  care  and  prudence  to  see  that  she  was  not 
injured,  and  this  was  due  her,  though  she  had  never  paid 
her  fare,  or  offered  to  do  so,  and  though  she  attempted  to 
leave  the  car  without  paying,  and  forfeited  all  rights  as  a 
passenger,  that  the  duty  of  the  company  in  such  case  was 
one  of  ordinary  diligence,  and  not  the  highest  kind  of  dili- 
gence required  toward  passengers  who  had  paid  fare ;  and, 
if  the  conductor  did  not  stop  a  reasonable  time  for  all  pas- 
sengers to  alight,  the  company  would  be  liable." 

Our  Supreme  Court,  speaking  of  this  charge  of  the  lower 
Court,  under  the  facts  set  out,  used  the  following  lan- 
guage :  , 

**We  are  of  opinion  that  the  Court  was  in  error  in  part 
of  this  instruction.  If  the  relation  of  carrier  and  pas- 
senger had  never  been  established,  or  if  it  had  been  for- 
feited hy  the  passenger j  the  company  owed  her  no  duty,  and 
would  be  liable  to  her  only  for  willful,  wanton  or  inten- 
tional injury.  .  .  .  It  is  the  duty  of  the  passenger, 
when  the  conductor  approaches  him  collecting  fares  mid 
calling  for  them,  to  tender  his  ticket  or  money,  and,  in  the 
latter  event,  to  notify  the  conductor  of  his  destination; 
and  the  conductor  must  take  notice  of  the  destination  of 
each  passenger  known  to  him,  or  that,  in  the  discharge  of 
his  dutv,  he  mav  be  able  to  discover,  hut  caainot  be  held 
liable  for  those  who  do  not  come  under  his  notice  by  evading 
payment  of  fare/' 

We  think  the  foregoing  authorities,  and  many  others 
that  might  be  cited,  establish  the  propositions,  (1)  that 
one  on  a  passenger  train,  without  further  explanation,  will 
be  presumed  to  be  a  passenger;  but  that  (2)  where  the 
circumstances  show  that  an  opportunity  to  pay  fare  has 
been  offered  and  fare  has  not  been  paid,  this  presumption 
6 
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has  been  overcome,  and  that  such  person  becomes  a  tres- 
passer and  entitled  to  no  more  rights  than  that  of  a  tres- 
passer which  id  to  not  be  willfully,  wantonly  or  intention- 
ally injured.  We  think  the  proposition  that  one  who 
has  been  offered  an  opportunity  to  pay  fare  and  failed  has 
ceased  to  be  a  passenger  is  supported  'by  the  portions  of 
the  foregoing  extracts  italicized,  which  are  not  found 
so  designated  in  the  text  from  which  taken,  but  by  us  so 
designated  here  to  call  special  attention  to  those  portions 
of  the  extracts. 

Applying  these  propositions  to  the  case  in  hand  we  are 
of  opinion  that  Mr.  Killingsworth  wholly  failed  to  make 
out  his  case,  and  that,  therefore,  the  lower  Court  should 
have  directed  a  verdict  in  favor  of  the  railway  company  on 
its  motion  therefor  duly  made.  We  think  it  established 
as  a  fact  without  controversy  that  Mr.  Killingsworth  was 
offered  the  opportunity  to  pay  his  fare,  and  he  admits  that 
he  did  not  pay  it.  He  admits  further  that  at  the  time  he 
was  injured  he  was  disembarking  at  Chattanooga,  having 
reached  his  destination.  Taking  all  these  facts  together, 
viz :  His  having  been  offered  an  opportunity  to  pay,  and 
having  failed  to  pay,  and  being  in  the  act  of  disembarking 
at  the  end  of  his  journey,  we  think  any  mere  presumption 
prevailing  preceding  the  demand  of  fare  that  he  meant  to 
pay  when  the  opportunity  was  offered  has  been  overcome 
and  destroyed. 

That  a  mere  presumption,  as  distinguished  from  circum- 
stantial evidence,  will  wholly  disappear  or  is  destroyed 
when  evidence  is  introduced  tending  to  establish  to  the  con- 
trary of  the  presumption  was  held  by  this  Court  at  Knox- 
ville  in  1911,  in  the  case  of  Central  of  Georgia  Ry.  Co.  v. 
FxiUer  Combing  Gin  Co.,  2  Tenn.  C.  C.  A.,  343,  and  which 
holding  met  the  approval  of  our  Supreme  Court  by  its 
denying  a  writ  of  certiorari. 
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If  Mr.  Killingsworth  had  been  just  leaving  the  station 
at  Rossville,  or  if  the  accident  had  occurred  before  the 
conductor  had  offered  an  opportunity  to  pay,  then,  of 
course,  the  presumption  would  prevail,  in  the  absence  of 
anything  to  the  contrary,  and  he  would  have  to  be  treated 
as  a  passenger,  but  such  is  not  the  case.  He  had  actually 
reached  his  destination.  The  opportunity  to  pay  had 
been  offered,  according  to  the  undisputed  testimony,  and 
still  he  had  not  paid.  This  makes  him  clearly  a  tres- 
passer. Nor  do  we  think  the  fact  that  he  may  have  failed 
to  see  the  conductor  when  he  went  through  the  train,  and 
therefore  innocently,  though  negligently,  failed  to  avail 
himself  of  the  opportunity  to  pay  fare,  as  suggested  by 
his  counsel,  could  change  the  result.  The  same  law  that 
holds  carriers  of  passengers  to  a  very  high  degree  of  care 
in  their  protection  should  and  does  require  of  passengers 
some  degree  of  diligence  to  discharge  their  duties  as  such. 
Mr.  Killingsworth  owed  to  the  railway  company  the  duty 
to  use  some  effort  in  the  matter  of  availing  himself  of  the 
opportunity  furnished  him  to  pay  fare.  His  failure  to 
do  this  when  the  opportunity  was  furnished,  under  the  cir- 
aimstanoes  hereinbefore  set  out,  was  his  own  negligence, 
and  it  would  be  unfair  to  charge  another  with  the  result 
of  his  n^ligence. 

In  holding  as  we  do  in  this  case  we  have  not  overlooked 
the  many  authorities  to  which  our  attention  is  called  by 
counsel  for  Mr.  Killingsworth ;  and  we  think  it  proper  that 
we  make  special  mention  of  the  case  of  Anderson  t\  Mo.  & 
Pac.  Railway,,  Co.,  196  Mo.,  442,  93  S.  W.,  394,  very 
much  relied  on  by  them.  The  facts  of  this  Missouri  case 
are  in  some  respects  very  similar  to  the  case  at  bar.  There 
one  on  the  train  who,  according  to  the  imcontradicted  tes- 
timony, had  a  ticket  to  a  station  known  as  Nelson,  had 
reached  that  station,  but  his  home  was  at  a  station  still 
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beyond  that  point  in  the  direction  in  which  the  train  was 
traveling,  and  he  stayed  on  the  train  instead  of  alighting 
at  Xelson,  and  just  as  the  train  was  pulling  out  from  that 
station  an  accident  occurred,  and  he  received  injuries 
from  the  effect  of  w^hich  he  die^l.  In  that  case  the  Su- 
preme Court  of  'Missouri  sustained  a  verdict  against  the 
railroad  company  on  the  ground  that  there  was  circumstan- 
tial evidence,  rather  than  a  mere  presumption,  tending  to 
show  that  deceased  was  a  passenger  on  the  train  with  the 
intention  of  continuing  his  journey  on  to  his  home  sta- 
tion.    Savs  the  Court: 

"Upon  the  facts  as  developed  in  this  case  the  Court  would 
not  have  been  warranted  in  declaring  as  a  matter  of  law 
that  there  was  no  evidence  tending  to  show  that  plaintiff's 
husband  w^as  not  a  passenger  on  defendant's  train  at  the 
time  he  was  killed.  It  was  not  essential,  in  order  to  au- 
thorize the  submission  of  this  case  to  the  jury,  to  show  by 
positive  or  direct  evidence  that  the  i)laintiff's  husband 
was  a  passenger  at  the  time  of  the  collision,  or  that  it  was 
his  purpose  to  continue  his  journey  further  on  from  Xel- 
son station ;  but  if  the  facts  and  circumstances  detailed  in 
evidence  were  such  as  indicated  the  purpose  and  intention 
of  deceased  to  proceed  further  on  his  journey  from  Xelson 
station,  then  the  Court  would  not  have  been  authorized 
in  disregarding  the  legitimate  inference  the  jury  were  war- 
ranted in  drawing  from  the  circumstances  detailed  in  evi- 
dence." 

Having  reached  the  conclusion  that  there  w.as  evidence 
in  that  case  tending  to  show  that  deceased  was  a  passen- 
ger, the  Court  announced  the  law  in  the  following  lan- 
guage : 

''There  is  no  rule  of  law  which  requires  a  passenger,  if 
he  has  only  paid  his  fare  to  a  certain  point  of  destination, 
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to  leave  the  train  at  that  point,  but  if  he  desires  to  con- 
tinue his  journey,  it  is  manifestly  his  right  to  remain  in 
the  car  and  when  demanded  of  him,  pay  his  fare  to  the 
place  of  destination.  It  is  but  common  knowledge  that 
persons  traveling  upon  railroad  trains  very  frequently  do 
not  alight  and  stop  at  the  point  of  destination  originally 
contemplated  when  they  enter  the  car,  but  proceed  to  some 
other  point  where  business  may  call  them,  and  under  such 
circumstances  they  simply  remain  on  the  train  and  pro- 
ceed with  their  journey,  and  in  our  opinion  they  are  no 
less  passengers  in  contemplation  of  law  if  they  had  alighted 
from  the  train  at  the  station  originally  contemplated, 
transacted  business  and  reentered  the  coach  for  the  pur- 
pose of  continuing  their  journey.  The  question  in  this 
case  is  not  whether  plaintiflF's  husband  had  been  afforded 
reasonable  time  to  leave  the  train  at  the  station  to  which 
he  had  paid  his  fare,  but  whether  or  not,  if  he  proposed  to 
go  farther,  he  was  in  duty  bound,  in  order  to  preserve  his 
protection  as  a  passenger,  to  alight  from  the  train  and 
then  immediately  reenter  it.  We  are  of  the  opinion  that 
this  would  be  a  useless  and  meaningless  j^erfonnance  which 
the  law  does  not  impose  upon  any  citizen  in  order  to  pre- 
serve his  protection  as  a  passenger  upon  the  train  of  a 


common  carrier." 


This  language  clearly  shows  that  one  remaining  on  a 
train  with  the  intention  of  paying  his  fare  when  demanded 
can  sustain  the  relation  of  passenger  only  by  carrying  out 
his  intention  when  the  opportunity  is  presented ;  and  when 
read  in  the  light  of  the  facts  of  the  case  at  bar  it  is  against 
defendant  in  error's  contention  that  he  was  a  passenger 
when  injured. 

It  will  be  observed  that  the  facts  distinguising  the  Mis- 
souri case  from  the  case  in  hand  are  that  in  the  Missouri 
case  there  were  facts  and  circumstances  tending  to  prove 
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that  deceased  was  a  passenger  on  the  train,  while  in  the 
case  at  bar  the  facts  and  circumstances  all  establish  beyond 
question  that  Mr.  Killingsworth  was  not  a  passenger;  in 
the  Missouri  case  the  deceased  was  just  beginning  the  jour- 
ney from  I^elson,  to  which  he  had  paid  his  fare,  to  his 
home  station,  and  the  presumption  that  he  meant  to  pay 
his  fare,  or  would  have  paid  when  demanded,  is  not  re- 
butted or  destroyed  by  any  testimony,  while  in  the  case  at 
bar  Mr.  Killingsworth  admits  that  he  did  not  pay  his  fare, 
and  the  uncontradicted  testimony  is  that  he  was  furnished 
the  opportunity',  and  yet  he  was  leaving  the  train  at  the 
end  of  his  journey  when  the  accident  occurred. 

The  judgment  of  the  low^r  Court  is  reversed,  the  suit 
dismissed,  and  defendant  in  error  taxed  with  the  costs. 
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Sallie  p.  ORAFTOiSr  V.  0.  E.  Cbafton,  et  al. 

Write  of  certiorari  denied  by  the  Supreme  Court. 
(NdshvUle.     Decemiber  Term,  1912.) 

1.  Appeal.    Void.    Decree. 

An  appeal  may  be  taken  from  a  void  decree. 

2.  Chanceey.    Practice.    Rehearing  at  subsequent  term. 

A  chancellor  has  no  power  to  grant  a  rehearing  of  a  cause 
determined  by  him  on  Its  merits  at  a  previous  term,  although 
a  petition  to  rehear  was  regularly  filed  during  the  term  of  the 
rendition  of  the  decree  assailed  when  the  record  is  silent  as  to 
what  was  done.  The  petition  to  rehear  Is  in  such  ease  to  be 
placed  upon  the  same  footing  as  a  motion  for  a  new  trial. 
It  must  be  disposed  of  at  the  term  when  filed  or  taken  under 
advisement  and  the  cause  continued,  the  minutes  showing 
the  continuance  and  pendency  of  the  petition  to  rehear. 

3w  Final  Decree.    Partition  case. 

A  decree  in  a  partition  case  is  final  as  against  a  complainant 
when  it  adjudges  that  she  was  not  entitled  to  the  whole  of  the 
land  involved,  although  there  is  a  failure  to  adjudge  the  source 
of  the  title  of  the  parties  and  the  ownership  of  the  lands 
according  to  the  practice  in  partition  cases. 


From  Williamson  County. 


.Appealed    from    the    Chancery    Court   of    Williamson 
County.     Douglas  Wikle^  Chancellor. 

R.  N.  Richardson  for  Sallie  Crafton. 
Tyleb  Bekry  for  C.  R.  Crafton,  et  al. 
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Mr.  Justice  Hughes  delivered  the  opinion  of  the 
Court. 

The  controlling  question  before  this  Court  in  this  ease 
is  the  right  of  a  Chancery  Court  to  grant  a  rehearing  of  a 
case  which  has  been  tried  and  disposed  of  on  its  merits  at 
a  preceding  tenn  of  the  Court,  and  when  there  is  no  record 
showing  that  the  application  for  a  hearing  was  taken  under 
advisement  and  the  case  continued  to  the  next  subse- 
quent term  for  the  purpose  of  disposing  thereof.  The 
question  arises  in  this  way:  Sallie  P.  Crafton  filed  her 
bill  in  the  Chancery  Court  of  Williamson  County  against 
C.  E.  Crafton  and  others,  seeking  to  enjoin  a  sale  of  cer- 
tain realty  by  the  County  Court  of  Williamson  county. 
The  object  of  her  suit  is  to  restrain  the  sale  in  a  partition 
proceeding  in  the  Coimty  Court,  which,  as  she  alleges,  had 
proceeded  to  the  point  that  a  sale  of  the  realty  in  question 
had  been  ordered,  and  advertised  for  a  fixed  date.  The 
grounds  on  which  she  seeks  to  enjoin  the  sale,  as  alleged 
in  her  bill,  are  that  her  father  had,  by  his  will,  devised 
the  lands  in  question,  or  his  interest  therein,  to  her,  but 
that  the  will  had  been  lost  and  that  her  brothers  and  sisters, 
or  the  descendants  of  those  who  had  previously  died,  were 
having  the  lands  sold  in  the  County  Court  for  partition 
on  the  theory  that  complainant's  father  had  died  intestate 
as  to  them,  and  that  the  lands  had  passed  to  his  heirs  under 
the  laws  of  descent.  There  are  other  allegations  in  the 
bill,  but  for  the  purjiose  of  disposing  of  the  question  now 
before  this  Court  it  is  not  necessarv  to  notice  them. 

The  prayer  of  complainant's  bill  is  that  the  will  of  her 
father  be  set  up,  that  the  lands  be  decreed  to  her,  and  that 
the  sale  in  the  County  Court  be  enjoined.  A  fiat  was 
granted  and  an  injunction  issued  as  prayed.  Certain  of  the 
defendants  answered  this  bill,  denying  the  allegations  on 
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which  complainant's  alleged  rights  are  based;  and,  after 
the  taking  of  some  depositions,  the  minutes  of  the  Court 
show  that  the  case  was  heard  hefore  the  Chancellor  upon 
the  pleadings  and  the  proof  filed  in  the  cause,  followed  by 
the  recital  that  "from  all  of  which  it  appears  that  the  alle- 
gations in  said  complainant's  bill,  to  the  effect  that  William 
H.  Crafton"  (complainant's  father)  "died  leaving  a  last 
will  and  testament  by  which  he  devised  the  lands  de- 
scribed  in  said  bill  to  complainant,  has  not  been  sustained 
by  the  proofs  submitted  and  adduced  before  the  Court — 
the  same  having  been  met  and  denied  and  overcome  by 
answer  and  evidence  of  the  defendants — the  Court  find- 
ing no  evidence  to  sustain  the  allegations  of  said  com- 
plainant's bill,  the  same  is  therefore  dismissed;"  and 
complainant  was  taxed  with  the  costs  and  execution 
awarded.        This  decree  was  entered  on  September  27, 

1911.  The  records  further  show  that  on  March  9,  1912, 
the  Court  adjourned  until  Court  in  course,  and  that  an- 
other term  of  the  Court  convened  on  March  11,  1912; 
and  that  again,  on  September  5,  1912,  Court  adjourned 
until  Court  in  course,  and  that  another  term  convened  on 
September  9,  1912.  After  the  Court  had  thus  convened 
on  September  9,  1912,  a  decree  was  entered  in  this  cause 
showing  that  the  cause  had  been  heard  on  August  18,  1912, 
on  complainant's  petition  to  rehear,  and  that  the  former 
decree  in  the  cause  had  been,  on  that  date,  August  18, 

1912,  set  aside  and  a  rehearing  granted.       There  is  no 
.  explanation  why  this  decree  which,  as  recited,  had  been 

granted  on  August  18th,  was  not  entered  until  the  Septem- 
ber term,  which  convened  thereafter,  but  no  question  is 
made  about  this  and  it  is  presumed  that  it  was  a  nunc  pro 
hLn<:  order. 

TJiere  appears  in  the  transcript  a  petition  to  rehear  the 
case,  which  is  marked  "Filed  Sep.  27,  1911,"  which  it 
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will  be  remembered  is  the  same  day  that  the  ease  was  tried 
on  its  merits  and  dismissed.  No  question  is  made  as  to 
this  petition's  being  properly  a  part  of  the  transcript, 
though,  as  stated,  it  is  just  simply  copied  therein.  Wo 
will,  therefore,  without  meaning  to  be  understood  as  hold- 
ing that  it  is  in  fact  properly  a  part  of  the  transcript, 
treat  it  as  such,  for  the  purpose  of  disposing  of  the  ques- 
tion now  before  the  Court 

When  the  order  was  made  granting  the  rehearing,  the 
minutes  of  the  Court  show  that  defendants  excepted  to 
the  action  of  the  Court  on  the  grounds  that  the  final  decree 
which  had  been  entered  at  a  previous  term  had  not  been 
appealed  from,  but  was  in  full  force  and  .effect,  and  that 
no  action  had  been  taken  in  regard  thereto  until  after  the 
termination  of  the  term  of  Court  at  which  said  decree  had 
been  pronounced  and  entered,  and  after  the  minutes  of 
the  term  had  been  signed,  and  that  the  Court  was  there- 
fore \vithout  jurisdiction  to  set  it  aside  and  grant  a  re- 
hearing. The  exception  was  also  based  on  the  fact  that 
more  than  thirty  days  had  elapsed  from  the  entry  of  the 
final  decree,  and  that  no  order  had  'been  made  suspending 
it  or  extending  time  for  the  hearing  of  the  petition  to  re- 
liear.  An  appeal  was  duly  prayed  and  granted  to  this 
Court  from  the  decree  of  the  Chancellor  setting  aside  the 
former  decree  and  granting  the  rehearing  over  the  objec- 
tion of  defendants,  and  errors  have  been  assigned. 

It  is  insisted  here  that  the  action  of  the  Court  in  Au- 
gust, 1912,  setting  aside  the  decree  entered  in  September, 
1911,  was  without  jurisdiction,  and  is  therefore  void. 

The  first  question  naturally  arising,  though  not  made 
by  the  parties,  is  whether  or  not  the  alleged  void  decree, 
if  in  fact  void,  can  be  appealed  from,  and  this  question 
has  been  settled  in  Tennessee  in  the  affirmative.  Ex  Parte 
Martin,  5  Year.,  456,  26  Am.  Dec.,  276.      The  next  ques- 
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tion  arising,  and  which  is  raised  by  the  assignments  of 
error,  is  the  effect — ^whether  void  or  valid — of  the  decree 
entered  at  one  tenn  setting  aside  the  final  decree  of  the  pre- 
ceding term ;  and  this  question  is  likewise  well  settled  in 
Tennessee.  It  has  been  repeatedly  held  that  after  adjourn- 
ment of  the  term  of  Court  at  which  a  decree  is  rendered 
and  entered  that  Court  has  no  further  control  over  such 
decree,  and  it  necessarily  follows  that  such  decree  cannot 
be  set  aside  and  a  rehearing  granted  at  a  subsequent  term. 
Allen  V.  Barksdale,  1  Head,  238 ;  Anderson  v.  Thompson, 
7  Lea,  259 ;  State  v.  Dalton,  1  Gates,  548. 

It  is  also  well  settled  that  a  new  trial  cannot  be  granted 
after  the  expiration  of  thirty  days  from  the  rendition  of 
a  judgment  or  decree,  unless  within  that  time  the  Court, 
for  good  cause  shown,  has  granted  an  extension  of  time 
for  that  purpose.     Ellis  v.  Ellis,  8  Pickle,  471. 

These  authorities,  we  think,  are  conclusive  of  the  ques- 
tion now  l)efore  the  Court;  but  counsel  for  appellee  at- 
tempts to  distinguish  between  a  petition  to  rehear  and  a 
motion  for  new  trial,  insisting,  in  effect,  that  while  the 
rules  of  law  just  announced  would  apply  to  a  motion  for 
new  trial,  they  have  no  application  to  a  petition  to  rehear. 
This  insistence  is  untenable,  for  the  reason  that  at  the 
adjournment  of  the  term  at  which  the  final  decree  is  ren- 
dered the  Court  loses  control  over  the  cases  in  so  far  as 
that  decree  is  involved;  and  this  necessarily  includes  the 
matter  of  setting  that  decree  aside  and  granting  a  new 
trial. 

Counsel  further  insists,  in  effect,  though  not  in  so  many 
words,  that  the  decree  entered  in  September,  1911,  was 
not  a  final  decree,  the  insistence  being,  first,  that  that 
decree  did  not  decide  whether  or  not  the  ancestor  of  the 
parties,  the  alleged  testator,  did  or  did  not  own  the  lands 
involved;  and,  second,  that  as  the  title  was  disputed,  the 
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County  Court  which  ordered  the  sale  had  no  jurisdiction. 
These  contentions  are  without  merit,  because  the  decree 
shows  that  the  the  case  w^as  heard  in  September,  1911,  on 
its  merits,  and  shows  that  the  basis  of  complainant's  claim 
was  found  against  her.  That  being  so,  the  question  of 
whether  or  not  her  ancestor  did  or  did  not  own  the  lands 
was  immaterial.  The  whole  structure  of  her  suit  is  based 
on  the  projx>sition  that  the  lands  were  devised  to  her,*  and 
that,  therefore,  they  did  not  descend  from  her  ancestors 
to  her  and  her  brothers  and  sisters  or  their  issue,  and  that, 
therefore,  the  sale  in  the  County  Court  should  be  enjoined. 
Of  course,  if  there  was  no  such  devise  as  that  allied  in 
complainant's  bill,  there  w^as  no  grounds  for  entertaining 
her  suit.  As  to  the  second  contention — that  is,  that  the 
County  Court  had  no  jurisdiction  to  sell  the  lands  be- 
cause there  was  a  controversv  as  to  the  title — that  con- 
tention  has  as  its  basis  a  process  of  reasoning  known  as 
reasoning  in  a  circle.  The  only  controversy  as  to  title, 
so  far  as  this  record  shows,  is  the  claim  of  complainant  in 
this  suit,  not  that  any  such  question  arose  before  the  County 
Court.  That  being  so,  when  complainant's  claim  was 
decided  against  her,  the  controversy  as  to  title  ceased  to 
exist,  and  to  say  that  the  bill  ought  to  have  been  main- 
tained because  there  w^as  such  controversy  simply  goes  back 
to  the  question  that  the  bill  of  complainant  made  that 
question.  Further,  as  was  held  in  the  case  of  Apple  v. 
Owens,  1  Tenn.  Ch.  Ap.  Reps.,  135,  the  fact  that  there 
is  a  controversy  as  to  title  does  not  deprive  the  County 
Court  of  its  jurisdiction  in  proceedings  to  sell  lands  for 
partition.  But,  as  stated,  it  does  not  appear  that  any 
such  controversy  existed  in  the  suit  in  the  County  Court. 
It  would  be  indeed  anomalous  to  say  that  an  allegation  in 
a  suit  in  one  Court  could,  in  any  event,  deprive  another 
Court  of  jurisdiction.       But  at  last  the  decree  of  the 
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^''hancery  Court,  entered  in  September,  1911,  was  a  final 
decree.  The  ease  was  heard  on  its  merits  and  the  decree 
recites  that  the  Court  found  no  evidence  to  sustain  com- 
plainant's bill — not  part  of  it,  but  the  bill  as  a  w^hole; 
and  for  this  reason  it  was  dismissed.  Xor  do  we  mean 
to  be  understood  as  saying  that  if  the  decree  had  not  been 
on  its  merits  it  could  have  been  set  aside  at  a  subsequent 
term,  under  the  state  of  facts  found  here. 

The  decree  of  the  Chancellor  setting  aside  the  fonner 
decree  and  granting  a  new  trial  was  clearly  erroneous — in 
fact,  void.  It  is  therefore  reversed,  and  the  former  decree 
declared  to  be  in  full  force  and  effect.  Complainant  will 
pay  the  costs  of  this  appeal. 
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Charles  McNabb  v.  Seymour  Gannaway. 

1.  Automobiles.    Duty  of  Pedestrian  to  look. 

The  law  does  not  exact  of  a  pedestrian  traveling  in  a  liighway 
the  duty  of  looking  to  his  rear  to  discover  the  approach  ot 
automobiles. 

2.  Same.     Duty  of  operator. 

It  is  the  duty  of  operators  of  automobiles  to  keep  a  constant 
and  vigilant  lookout  for  persons  traveling  in  the  highway  in 
the  same  direction,  and  to  give  due  and  timely  notice  of  their 
approach  from  the  rear,  and  to  have  their  cars  imder  rea- 
sonable control,  and  afford  the  traveler  time  and  opportunity 
to  avoid  danger. 

3.  Same.    Liability.    Contributory  negligence. 

Where  a  chauffeur  Is  operating  an  automobile  In  a  city  street 
after  night  without  lights,  and  runs  over  and  injures  a  pedes- 
trian without  sounding  the  horn  or  otherwise  giving  notice  of 
his  approach,  and  while  going  at  an  excessive  speed,  the 
owner  is  liable  in  damages,  and  contributory  negligence  of  the 
pedestrian  predicated  upon  his  failure  to  look  and  listen  can- 
not be  urged  as  a  defense. 

» 

4.  Special  Request.    Refusal  to  give. 

No  reversible  error  is  committed  by  refusing  to  give  in  charge 
a  special  request  defining  ordinary  care  and  stating  the  effect 
of  contributory  negligence  when  the  facts  show  a  clear  case 
of  liability. 


From  Knox  County. 


Appeal  in  error  from  the  Circuit  Court  of  Knox  County. 
Eugene  Webb^  Judge. 
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JouROLMAx,  Welcker  &  Smitpi  for  Plaintiff  in  Error. 

Walter  Roberts  and  J.  C.  Harris  for  Defendant  in 
Error. 

Mr.  Justice  Hiogins  delivered  the  opinion  of  the 
Court. 

Defendant  in  error,  a  negro  man  about  65  years  of 
age,  was  run  upon  from  the  rear  and  injured  by  a  taxicab 
belonging  to  plaintiff  in  error,  on  Jackson  avenue,  in  the 
city  of  Knoxville.  For  injuries  thus  sustained  he 
brought  this  suit.  The  jury  before  whom  it  was  tried 
returned  a  verdict  of  $1,2-50.00.  At  the  hearing  of  a 
motion  for  a  new  trial  the  Circuit  Judge  required  remit- 
titur of  $500.00  and  pronounced  judgment  for  $750.00 
and  costs.  To  reverse  this  judgment  this  appeal  is  prose- 
cuted.     Three  errors  are  assigned. 

The  first  complaint  made  is  that  the  Court  declined  to 
give  in  charge  a  special  request  to  the  effect  that  it  is  the 
duty  of  a  person  crossing  a  street  or  walking  in  the  streets 
of  a  city  between  the  intersections  of  streets,  especially  at 
night,  to  look  in  both  directions  for  approaching  vehicles 
and  to  keep  a  vigilant  lookout  for  them.  As  applied 
the  facts  of  this  case,  the  instruction  asked  would  mean 
that  a  pedestrian  must  keep  a  lookout  before  and  behind  for 
vehicles,  and  that  he  must  be  vigilant  before  and  aft,  to 
ascertain  whether  they  are  approaching. 

We  are  of  opinion  that  there  was  no  error  committed  in 
declining  this  request.  It  is  not  as  a  matter  of  law  the 
duty  of  the  pedestrian  while  using  the  streets  to  keep  a 
vigilant  lookout  for  vehicles.  He  is  required  to  exercise 
ordinary  care  onlv.  Ktor  is  it  his  dutv  to  look  backward 
for  approaching  vehicles;  nor  is  it  his  duty  to  look  vigi- 
lantly and  continuously  for  automobiles  while  he  is  law- 
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fully  using  the  street.  Oerhard  v.  Motor  Co.,  20  L.  R.  A. 
X.  S.,  230. 

Automobile  owners  cannot  put  the  whole  burden  of 
avoiding  collision  upon  pedestrians.  The  former  have 
no  right  to  exact  of  the  walkers  that  they  be  alert  and 
on  the  lookout  for  their  vehicles.  It  is  all  that  they 
can  exact  of  the  pedestrian  that  he  shall  exercise  ordi- 
nary care — care  suggested  by  know^ledge  of  the  fact 
that  owners  of  motor  vehicles  may  lawfully  use  the  streets 
w^hen  they  exercise  the  degree  of  care  commen- 
surate with  the  dangers  incident  to  the  operation  of  so  pow- 
erful an  agency  of  harm.  To  insist  that  the  pedestrian 
shall  wheel  at  intervals  and  look  to  his  rear  to  see  whether 
these  silent  leviathans  are  approaching  is  absurd.  He 
has  the  right  to  assume  that  he  will  not  be  approached  from 
the  rear  by  one  of  these  without  reasonable  and  timely 
notice  of  its  approach.  Any  other  assumption  is  not 
soimd  law. 

The  second  assignment  of  error  is  predicated  upon  the 
failure  of  the  trial  Judge  to  give  in  charge  a  special  re- 
quest defining  ordinary  care.  This  assignment  is  not 
well  taken.  It  was  not  incumbent  ujwn  the  trial  Judge 
to  give  an  explanation  of  the  terms,  '^ordinary  care  and 
prudence."  Xo  definition  could  ,  make  them  clearer. 
Blashfield,  112.  Besides,  we  are  not  inclined  to  approve 
the  use  of  these  tenns  as  appiled  to  that  degree  of  care 
which  operators  of  motor  vehicles  upon  the  streets  of  popu- 
lous cities  should  use.  We  are  of  opinion  that  the  stand- 
ard of  care  should  be  placed  higher  and  that  the  rule  should 
be  couched  in  such  terms  as  will  inculcate  the  idea  that 
these  operators  must  use  a  high  degree  of  care  when  they 
run  their  machines  in  streets  much  frequented  and  much 
crowded.  Weil  i\  Kreuizer,  24  L.  R.  A.  X.  S.,  557. 
The    trial    Judge    could,     therefore,     have     based     his 
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refusal  to  charge  upon  the  ground  that  the  request  did  not 
embody  the  proper  standard  of  care. 

The  third  assignment  of  error  is  to  the  effect  that  the 
Court  declined  to  give  in  charge  a  special  request  that  if 
the  negligence  of  plaintiff  below  contributed  proximately 
in  any  degree  to  his  injury  there  could  be  no  recovery. 
It  is  said,  and  truthfully,  that  the  trial  Judge  nowhere  in 
his  charge  stated  to  the  jury  the  consequence  of  proximate 
contributory  negligence.  This  request  embodies  a  sound 
proposition  of  law  and  should  ordinarily  be  given.  But 
in  the  instant  case  we  are  of  the  opinion  that  no  error  was 
committed.  There  is  absolutely  nothing  offered  or  sug^ 
gested  in  the  evidence  to  warrant  the  contention  that  de- 
fendant in  error  was  guilty  of  any  proximate  contributory 
negligence.  The  evidence  is  practically  undisputed  that 
the  taxicab  approached  him  from  the  rear  and  that  no  bell 
or  horn  was  sounded  and  no  warning  whatever  given. 
Defendant  in  error  was  in  plain  view  on  the  only  available 
part  of  the  street  at  that  time  and  could  have  been  seen 
for  hundreds  of  feet.  This  is  a  case  of  wilfulness  or 
gross  negligence  equivalent  thereto.  In  a  case  of  this  kind 
we  are  of  opinion  that  the  defense  of  contributory  n^li- 
gence  upon  the  part  of  the  pedestrian  is  unavailing.  The 
judgment  of  the  lower  Court  is  affirmed. 
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OwEN^  Moseley  &  Company  v.  George  Beard^  et  al. 

Affirmed  substantially  by  the  Supreme  Court. 
(Nashville,     December  Tenn,  1911.) 

1.  Execution  Sale.    Setting  aside.    Satisfaction.    Vendee  of  land. 

Oomplainaut  vendee  of  land  that  had  been  sold  under  venditioni 
exponas  and  purchased  by  the  judgment  creditor  and  subse- 
quently transferred  to  him  by  quit  claim,  may  successfully 
maintain  a  suit  in  chancery  in  the  name  of  his  assignor 
against  the  heirs  of  the  judgment  debtor  to  have  satisfaction 
of  the  judgment  set  aside  when  it  develops  that  the  sale  of 
the  land  was  void  for  irregularities. 

2.  Decedent's  Lands.    Sale  of  to  pay  debts.    Insolvency.  Creditor. 

The  creditor  of  a  decedent  may  file  a  general  creditor's  bill 
against  the  personal  representative  and  the  heirs  for  the  pur- 
l)0se  of  having  lands  sold  because  of  exhaustion  of  person- 

•  ality,  and  this  without  the  suggestion  of  insolvency  or  with- 
out effort  to  have  the  administration  transferred  from  the 
county  court  to  the  chancery  court. 

3.  Chancery  Practice.    Remandment  to  suppv  omissions. 

When  necessary  averments  of  a  chancers^  bill  are  unsupported 
by  proof  because  of  the  excusable  assumption  that  they  had 
been  admitted,  the  cause  will  be  remanded  for  the  purpose  of 
supplying  the  omission. 


From  Williamson  County. 


Appealed    from    the    Chancery    Court   of   Williamson 
Countv.     Douglas  Wikle^  Chancellor. 
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ilcCoRKLE  &  White  and  J.  C.  Eqgleston  for  Comp- 
plainants. 

Tyler  Berry  and  11.  H.  Cook  for  Defendants. 

Special  Judge  W.  W.  Farabaugji  delivered  the 
opinion  of  the  Court. 

CoMPLAiXANTs  filed  the  original  bill  in  this  cause  on 
the  23rd  of  May,  1908,  against  the  defendants,  heirs  of 
L.  J.  Beard,  deceased. 

Complainants  charge  that  the  firm  of  Owen,  Moseley 
&  Co.,  on  the  11th  day  of  June,  1898,  obtained  a  judg- 
ment against  L.  J.  Beard,  J.  L.  Fleming  and  J.  L.  Beard, 
before  D.  R.  Corlett,  a  Justice  of  the  Peace  of  Williamson 
County,  Tennessee,  for  tlie  sum  of  $180.30,  together  with 
costs,  and  that  the  judgment  was  stayed  for  the  period  of 
eight  months.       That  on  the  10th  of  April,  1898,  an  exe- 
cution issued  from  said  judgment,  which  went  into  the 
hands  of  Gray,  a  constable,  and  on  the   14th  of  April, 
1899,  wag  by  him  levied  on  all  the  right,  title,  claim  and 
interest  that  L.  J.  Beard  had  in  and  to  a  certain  tract  of 
land  lying  in  Williamson  County,  Tennessee,  and  at  the 
September  term,  1899,  of  the  Circuit  Court  of  William- 
son County,  the  justice  returned  the  papers  in  the  case 
into  the  Circuit  Court  and. a  regular  condemnation  pro- 
ceedings were  had  upon  motion  of  Owen,  Moseley  &  Co., 
the  complainants  in  this  cause,  and  an  order  of  sale  was 
issued  to  the  Sheriff  to  sell  the  tract  of  land  belonging  to 
the  said  L.  J.  Beard. 

It  is  further  stated  in  the  bill  that  the  original  papers 
returned  in  the  Circuit  Court  have  been  lost,  but  that  a 
copy  of  said  condemnation  proceedings,  from  the  minutes 
of  the  Court  of  Williamson  County,  duly  certified  by  the 
Clerk,  will  be  filed  as  a  part  of  the  bill.  Exhibit  Xo.  1. 
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That  on  the  16th  of  October,  1899,  the  venditioni  ex- 
ponas issued  to  the  Sheriff,  and  that  the  land  was  by  the 
Sheriff  sold,  after  due  advertisement,  subject  to  the  home- 
stead rights  of  J.  L.  Beard,  and  that  the  same  brought 
$302.15,  and  that  Owen,  Moseley  &  Co.,  became  the  pur- 
chaser, and  being  owners  of  the  debt  and  interest,  were 
required  to  pay  into  Court  only  cost  and  commissions, 
amounting  to  $26.15,  and  that  the  Sheriff  returned  the 
venditioni  exponas  satisfied  in  full  December  1,  1899, 
and  that  a  copy  of  these  proceedings,  duly  certified,  will  be 
filed  as  Exhibit  Xo.  2. 

That  on  the  12th  of  October,  1903,  the  time  for  redemp- 
tion having  expired,  the  Sheriff  made  a  deed  to  the  com- 
plainant to  the  tract  of  land,  a  certified  copy  of  which  will 
be  filed  as  Exhibit  Xo.  3. 

That  on  the  16th  of  January,  1906,  0^\'en,  Moseley  & 
Co.  sold  the  tract  of  land  in  question  to  their  co-complain- 
ants, T.  W.  Smithson,  for  whose  use  this  suit  is  brought, 
for  the  sum  of  $200  in  cash,  which  he  paid  them,  and  they 
made  him  a  deed,  which  will  be  filed  as  Exhibit  Xb.  4. 

That  L.  J.  Beard  acquiesced  in  the  sale  of  the  land,  and 
the  purchase  of  same  by  complainants,  Owen,  Moseley  & 
Co.,  and  their  sale  of  same  to  T.  W.  Smithson,  he  never 
having  redeemed  the  same,  nor  did  any  one  attempt  to 
do  so  for  him,  and  that  L.  J.  Beard  died  on  said  land, 
July  4,  1906,  his  wife  having  died  some  time  before,  and 
that  all  his  children  w^re  of  age  before  his  death. 

That  in  September,  1906,  Smithson  filed  his  bill  against 
the  heirs  of  L.  J.  Beard  for  possession  of  the  tract  of  land, 
in  which  suit  he  was  successful  in  the  Chancerv  Court  of 
A\^lliamson  County,  but  upon  appeal  to  the  Supreme 
Court  he  was  unsuccessful,  the  Sheriff's  sale  being  de- 
clared void,  and  the  deed  from  the  Sheriff  to  Owen,  Mose- 
ley    &     Co.,    and     from     Owen,     Moseley     &     Co.     to 


STATE  OF  TENNESSEE.  85 

Owen,  Moseley  &  Co.  v.  Beard. 

Sniithson  were  declared  a  cloud  upon  the  title 
of  the  heirs  of  L.  J.  Beard,  and  the  same  were  cancelled 
and  removed,  and  the  land  decreed  to  belong  to  the  heirs 
of  L.  J.  Beard,  and  that  the  case  was  reversed,  as  it  is 
stated,  because  no  .homestead  had  been  laid  off  by  the 
Sheriff  to  L.  J.  Beard,  the  land  being  worth  more  than 
one  thousand  dollars. 

Complainants  prayed  that  the  satisfaction  of  said  judg- 
ment be  set  aside,  and  that  the  decree  be  rendered  for  the 
amount  of  the  debt  of  Owen,  Moseley  &  Co.,  with  interest, 
for  the  use  and  benefit  of  Smithson,  and  that  the  judg- 
ment be  satisfied  by  a  sale  of  the  lands  described,  being 
the  same  sold  by  the  Sheriff  under  the  condemnation  pro- 
ceedings. 

The  defendants  filed  a  demurrer,  and  for  cause  of  de- 
murrer assigned,  first:  Because  it  did  not  appear  that 
complainants,  Owen,  Moseley  &  Co.,  had  any  legal  or 
equitable  rights  against  the  heirs  of  L.  J.  Beard,  and  that 
complainant  Smithson  had  no  interest  in  the  judgment,  as 
shown  by  the  bill,  when  it  was  rendered  by  the  justice  on 
June  11,  1898,  and  that  in  the  sale  of  Owen,  Moseley  & 
C^o.  to  Smithson,  in  January,  1906,  only  a  quitclaim  deed 
was  executed,  expressly  stipulating  in  the  deed  that  they 
should  not  be  liable  to  him  for  the  failure  of  title  to  said 
lands  in  anv  amount. 

Second :  That  the  bill  showed  that  Smithson,  for  whose 
use  the  suit  is  brought,  is  not  a  creditor  of  L.  J.  Beard, 
deceased,  nor  any  of  his  heirs,  the  defendants,  and  that 
there  is  no  privity  existing  between  Complainant  Smith- 
son  or  anv  of  the  defendants. 
t/ 

Third:  Because  there  are  no  facts  stated  in  the  bill 
that  would  authorize  it  to  be  filed  as  a  general  creditors' 
bill,  and  that  there  are  no  statements  in  the  bill  showing 
that  the  estate  is  of  the  value  of  one  thousand  dollars,  so 
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as  to  have  the  administration  of  the  estate  removed  from 
the  County  Court  in  (to)  the  Chancery  Court. 

This  demurrer  is  overruled,  to  which  action  of  the 
Court  defendants  excepted  and  then  filed  their  answer, 
admitting  they  were  the  heirs  of  L.  J.  Beard,  and  that 
Beard,  at  the  time  of  his  death,  was  the  owner  of  the  land 
in  controversy,  the  same  consisting  of  two  tracts,  one  of 
one  hundred  and  twenty-seven  acres,  and  the  other  twelve 
and  a  half  acres.  That  he  had  owned  one  tract  since 
1857  and  the  other  since  1890,  and  that  his  deeds  would  be 
filed  as  Exhibits  Xos.  1  and  2. 

Defendants,  in  paragraph  2  of  their  bill,  make  use  of 
the  following  language:  "Defendants  do  not  admit  the 
allegations  and  statements  in  complainant's  bill  in  refer- 
ence to  the  alleged  judgment  for  $80.30  and  costs,  claimed 
to  have  been  recovered  bv  Owen,  iloselev  &  Co.  before  a 
Justice  of  the  Peace  against  Lewis  J.  Beard,  et  aV  They 
do  not  admit  the  alleged  levy  uiK>n,  and  sale  of,  said  lands 
to  satisfy  said  judgment,  nor  the  purchase  at  Sheriff's 
sale  of  said  lands  l)f\'  Owen,  iloselev  k  lister:  nor  tlio 
alleged  condemnation  proceedings  in  the  Circuit  Court  of 
Williamson  C^ountv,  and  thev  will  demand  strict  lefjal 
])roof  of  each  and  every  statement  and  charge  of  the  bill 
under  which  said  lands  were  sold,  and  also  the  regularity 
and  legality  of  said  proceedings  and  sale.  It  is  further 
denied  that  L.  J.  Beard  acquiesced  in  said  Sheriff's  sale 
of  said  lands,  but  that  he  held,  claimed  and  controlled  con- 
tinuous jK)ssession  of  the  same  all  the  while  until  his  death. 

Thev  admit  the  suit  bv  Smithson,  and  that  the  Sheriff's 
deed  to  Owen,  Moseley  &  Co.  was  held  invalid,  as  was  the 
deed  from  Owen,  !Moseley  &  Co.  to  Complainant  Smith- 
son  by  the  Supreme  Court. 

The  foregoing  are  the  principal  issues  made  by  the 
pleadings  in  this  cause. 
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The  Chancellor  decreed  relief  to  complainants,  holding 
that  Owen,  Moseley  &  Co.  had  the  right  to  maintain  the 
suit,  for  the  use  of  Smithson,  and  to  have  the  satisfaction 
of  their  judgment  against  Beard  set  aside,  and  have  judg- 
ment revived  for  the  use  of  Smithson  for  the  amount  he 
paid  them  for  the  land,  together  with  interest,  and  that 
the  judgment  should  be  a  lien  upon  said  land  for  the  satis- 
faction of  the  judgment. 

The  transcript  contains  but  two  depositions,  those  of 
George  Beard  and  J.  G.  Vaden.  Vaden's  testimony  is 
concerning  the  cutting  of  timber  from  the  land  in  question 
under  a  contract  with  L.  J.  Beard,  deceased,  and  George 
Beard,  the  administrator  of  L.  J.  Beard,  testified  with 
reference  to  the  personal  effects  of  L.  J.  Beard,  deceased, 
and  the  monevs  he  collected  as  administrator  and  accounts 
paid  by  him. 

The  defendants  assign  numerous  errors. 

The  record  fails  to  show  any  proof  setting  up  com- 
plainant's debt.  It  is  stated  in  the  bill  that  the  original 
papers  of  the  justice  had  been  lost,  but  that  certified  copies 
of  condemnation  proceedings  would  be  filed  as  exhibits  to 
the  bill,  but  this  was  not  done,  or  if  it  was,  the  transcript 
fails  to  show  it. 

The  bill  alleges  that  Owen,  Moseley  &  Co.  recovered  a 
judgment  for  $180.30,  and  that  execution  issued  and  was 
levied  upon  the  land  described  and  the  papers  returned  into 
the  Circuit  Court  where  condemnation  proceedings  were 
had  and  the  land  sold.  But  defendants,  in  their  answer, 
say :  "They  do  not  admit  the  allegations  and  statements  in 
complainant's  bill,  in  reference  to  the  alleged  judgment, 
and  do  not  admit  the  levy,  nor  the  purchase  at  SheriiT's 
sale  of  said  lands,  nor  the  alleged  condemnation  proceed- 
ings, and  will  demand  strict  legal  proof  of  each  and  every 
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statement  aad  chai^  of  the  bill  under  which  suid  lands 
were  sold." 

Thift  is  all  that  appears  in  the  transcript  with  refer- 
ence to  complainant's  debt,  and  it  is  clear  this  does  not 
sufficiently  establish  the  debt  so  as  to  base  a  decree  there- 
on. It  is  true  that  the  ladebtedness  is  alleged  in  the  bill, 
but  it  is  not  admitted  in  the  answer ;  but  upon  the  other 
hand  strict  proof  is  demanded  by  the  answer  and  a  state- 
ment in  a  bill  neither  admitted  nor  denied  in  an  answer 
must  be  proven,  and  while  defendants  do  not  make  this  a 
special  assignment  of  error,  yet  under  the  condition  of  the 
record  it  is  fatal,  being  jurisdictional.  But  we  are  of 
opinion  under  the  facts  in  this  case,  and  the  questions 
having  been  treated  by  both  the  complainants  and  defend- 
ants, as  though  the  debt  had  been  set  up,  it  is  proper  cause 
for  a  remandment  to  the  Chancery  Court  that  this  proof 
may  be  supplied,  and  with  that  course  in  view,  we  will 
consider  the  question  of  law  raised  by  the  bill  and  de- 
murrer. 

Owen,  Moseley  &  Co.  were  judgment  creditors  of  L.  J. 
Beard,  and  became  purchasers  at  the  execution  sale  of  the 
two  tracts  of  land,  bidding  their  debt  and  costs.  This  sale 
was  made  subject  to  the  homestead  rights  of  the  judgment 
debtor,  L.  J.  Beard.  This  was  in  1899.  Owen,  Mose- 
ley &  Co.  took  a  sheriiFs  deed,  after  the  expiration  of  two 
years,  and  in  January',  1906,  sold  their  interest  in  said 
land  to  W.  T.  Smithson,  who,  upon  the  death  of  L.  J. 
Beard,  the  life  tenant  under  the  execution  sale,  filed  a 
bill  in  the  (^hancery  Court  against  the  heirs  of  L.  J.  Beard 
for  possession  of  the  land  in  controversy.  He  was  im- 
succesvsful  in  this  litigation,  the  Supreme  Court  holding 
that  the  execution  sale  was  void,  and  that  the  deeds  exe- 
cuted were  a  cloud  upon  the  title  of  the  heirs  of  Beard. 
This  bill  is  brought  by  Owen,  Moseley  k  Co,  the  original 
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judgment  creditors,  for  the  use  and  benefit  of  Smithson, 
who  paid  them  $200.00  for  their  interest  in  said  lands,  to 
have  the  satisfaction  of  their  judgment  set  aside  and  judg- 
ment decreed  in  the  Chancery  Court  for  the  benefit  of 
Complainant  Smithson. 

Under  the  view  we  take  of  this  case,  the  decree  of  the 
Chancellor  rightfully  decided  that  complainant  might 
have  relief.  While  it  is  true  that  Owen,  Moselev  &  C*o. 
only  executed  to  Smithson  a  quitclaim  deed,  and  while  it 
is  true  that  the  judgment  was  not  transferred  to  Smith- 
3on,  because  his  money  went  to  Owen,  Moseley  &  Co.  in 
payment  to  them  of  the  lands,  and  said  lands  had  been  the 
consideration  for  which  Owen,  Moselev  &  Co.  had  entered 
a  satisfaction  of  their  judgment  against  Beard;  and  it  is 
further  true  that  Smithson  was  not  a  party  to  the  original 
litigation  and  had  no  interest  therein  between  Owen, 
Moseley  k  Co.  and  Beard,  yet  when  he  purchased  in  good 
faith  the  interest  of  Owen,  Moseley  &  Co.,  and  the  title  to 
the  land  failed,  it  was  a  failure  of  consideration,  and  to 
deny  Smithson  relief  would  be  in  effect  his  paying  Beard's 
debt  to  Owen,  Moseley  &  Co.  and  Beard  keeping  the  con- 
sideration that  Smithson  thought  he  had  obtained  when  he 
purchased  the  land. 

The  heirs  of  Beard  stand  upon  the  same,  but  no  higher 
plane,  than  L.  J.  Beard  would  himself,  were  he  living. 

Court  proceeilings  regularly  had,  vouchsafe  presumptive 
verity  and  cannot  be  invoked  because  of  some  defect  as  a 
defense  when  rights  and  equities  of  innocent  purchasers 
are  involved.  Smithson  purchased  the  land  in  question 
in  good  faith ;  the  judgment  against  Beard  had  been  satis- 
fied, and  that,  in  equitable  contemplation,  with  Smithson's 
money,  and  when  the  title  to  tlie  land  failed,  Beard,  in 
equity,  had'  Smithson's  money  and  was  also  keeping  the 
land  which  Smithson  thought  he  was  procuring  for  the 
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consideration  for  his  money.  So,  upon  the  plainest  prin- 
ciples of  common  justice,  it  would  seem  that  Smithson 
should  not  be  denied  his  remedy  or  forestalled  in  his  rights. 
If  Smithson,  although  a  stranger,  had  been  the  purchaser 
at  the  execution  sale,  under  the  authority  of  the  case  of 
Valentine  v.  Valentiwe,  reported  in  3  Shannon  Cas.,  page 
540,  he  would  be  entitled  on  failure  of  title  to  have  the 
satisfaction  set  aside  and  the  judgment  reinstated  for  his 
benefit ;  and,  also,  under  the  Code,  sec.  4726,  which  pro- 
vides **in  all  cases  in  which  property  is  recovered  from  the 
purchaser  at  execution  or  master's  sale  by  defendant,  his 
heirs  or  representatives  or  by  third  persons,  the  Court 
rendering  the  decree  or  making  the  sale  may,  in  its  discre- 
tion, upon  api^lication  of  the  purchaser,  and  scire  facias 
sued  out,  set  aside  the  satisfaction  entered  and  revive  the 
judgment  or  decree  for  the  benefit  of  said  purchaser;"  and 
while  Smithson  was  not  the  purchaser  at  the  execution 
sale,  but  the  vendee  of  such  purchaser,  we  are  of  the  opin- 
ion that  he  is  subrogated  in  equity  to  the  rights  and  priv- 
ileges of  the  original  purchaser  to  work  out  his  equity,  if 
not  in  his  own  name,  then  through  the  name  of  his  ven- 
dors for  his  use  and  benefit,  to  have  the  satisfaction  of 
the  judgment  set  aside  and  the  judgment  reinstated  and 
the  land,  while  still  in  the  hands  of  the  judgment  debtor 
or  his  heirs,  subjected  to  the  satisfaction  of  such  judg- 
ment. 

It  is  insisted  by  the  defendants  that  if  complainants 
had  any  remedy  under  the  facts  of  this  case,  that  it  was 
by  scire  facins  and  not  by  bill  in  equity.  But  we  think 
that  this  contention  is  not  tenable,  for  the  remedy  given  by 
scire  facias  was  only  cumulative — that  the  Chancery  Court 
had  inherent  and  original  jurisdiction  to  set  aside  the  sat- 
isfaction of  the  judgment,  as  held  in  the  case  of  Mays  v. 
Wherry,  3  Tenn.  Chy.  Rep.,  page  80 ;  5  Sneed,  488. 
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In  assignment  "C"  it  is  insisted  that  the  Court  erred 
in  holding  that  Owen,  Moseley  &  Lester  had  the  right  to 
maintain  the  suit  for  the  use  of  Smithson.  This  assign- 
ment is  overruled,  we  being  of  the  opinion  that  Smithson 
clearly  had  the  right  to  work  out  his  equities  through 
Owen,  Moseley  &  Co.,  the  original  judgtnent  creditors. 

Assignments  *^D"  and  "E"  are  not  material,  being 
fully  covered  by  what  has  been  said  under  the  other  assign- 
ments. 

Under  Assignment  "F"  it  is  insisted  that  the  Court 
erred  in  finding  that  there  had  been  no  suggestion  or  pub- 
lication of  the  insolvency  of  said  estate,  and  that  the  per- 
sonal effects  of  said  estate  were  not  sufficient  to  pay  the 
indebtedness  thereof.  We  are  content  with  the  finding  of 
the  Chancellor  upon  this  question,  and  this  assignment  of 
error  is  overruled. 

The  next  assignment  is  that  it  was  error  to  sustain  the 
bill  as  a  general  creditors'  bill,  because  only  creditors  and 
their  privies  can  maintain  such  a  bill.  This  assignment 
is  overruled,  we  being  of  the  opinion  that  Smithson  was 
such  an  equitable  creditor;  that  he,  through  Owen,  Mose- 
ley k  C(),y  could  maintain  the  bill,  and  that  the  bill  in  this 
cause  is  not  filed  for  the  purpose  of  removing  the  admin- 
istration of  the  estate  from  the  Countv  to  the  Chancery 
Court,  where  the  amount  of  one  thousand  dollars  is  a 
jurisdictional  prerequisite,  but  it  is  rather  a  bill  filed 
under  the  Act  of  1827,  embodied  in  Shannon's  Code, 
sees.  4000-4043,  to  subject  the  lands  of  L.  J.  Beard,  de- 
ceased, to  the  payments  of  his  debts.  This  may  be  done 
without  reference  to  the  value  of  the  estate,  under  the 
authority  of  Bashaw  v.  Temple,  7  Cates,  3rd  paragraph. 

It  is  earnestly  insisted  that  there  is  no  privity  between 
Smithson  and  the  defendants  in  this  case,  but  the  true 
principle  underlying  the  question,  we  think,  is  covered  in 
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the  case  of  Aiken  v.  Suttle,  4  Lea,  103,  where  it  is  held, 
"where  a  married  woman's  land  is  invalidly  sold  and  then 
resold  for  cash,  without  warranty,  and  the  reclaimed,  that 
she  must  make  due  restitution  to  the  last  purchaser  from 
whom  the  land  was  taken ;  that  it  is  to  be  charged  on  the 
land  itself — ^that  tHe  land  is  virtually  the  debtor  for  it," 
and  whether  the  land  had  been  sold  with  or  without  war- 
ranty, would  not  alter  the  case  as  to  the  lein  upon  the  land 
itself. 

So  it  results  that  all  the  assignments  of  error  are  over- 
ruled, and  the  case  will  be  remanded  to  the  Chancery 
Court  of  Williamson  County,  for  complainant  to  supply 
proof  setting  up  the  debt,  which  appears  to  be  an  over- 
sight, and  the  costs  of  this  Court  will  be  paid,  one-half  by 
complainant  and  one-half  by  the  defendant. 

If,  upon  remandment,  proof  is  supplied  setting  up  com- 
plainant's debt,  the  Chancellor's  decree  will  be  carried  into 
execution. 
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Statk  of  Tennessee  ex  rel.  v.  Dan  C.  Newton  et  al. 

AVrit  of  certiorari  denied  by  Supreme  Court. 
{Jackson.     April   Term,   1912.) 

1.  MuNiciPAii  Corporations.     Building  regulations.     Ordinances. 

A  muuic'ipal  ordinance  which  hi  effect  denies  a  lot  owner  the 
right  to  erect  huildiugs  unless  they  conform  in  size,  kind  and 
distance  to  those  on  the  same  street,  is  void  where  this  regu- 
lation has  no  bearing  upon  the  health  or  safety  of  the  terri- 
tory affected. 

2.  Same.     Municipal  offlcers.    Mandamus. 

Those  municipal  officers  charged  with  the  duty  of  issuing  build- 
ing liermits  may  be  comi3eIled  by  mandamus  to  issue  a 
privilege. 

3.  Same.     Damages  for  wrongful  refusal.     Obeying  an  ordinance. 

Damages  will  not  be  allowed  against  a  building  commissioner 
who  in  good  faith  denies  a  i:>ermit  forbidden  by  an  ordinance 
of  the  city,  although  the  ordinance  be  void. 


From  Shelby  County. 


Appeal  from  the  Chancery  Court  of  Shelby  County, 
Division.  No.  1.       F.  H.  Heiskell,  Chancellor. 

J.  11.  Malone  and  R.  O.  Johnson  for  Complainant. 

Randolph  &  Randolph  and  Charles  M.  Bryan  for 
Defendants. 

Mr.  Justice  Cate  delivered  the  opinion  of  the  Court. 
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The  relator  filed  his  petition  in  this  case  against  the 
defendant,  Xewton,  as  commissioner  of  buildings  of  the 
city  of  Memphis,  and  E.  H.  Crump,  as  mayor,  and  J.  H. 
Reichman,  Greorge  C.  Love,  E.  R.  Parham  and  Thomas 
Dies,  members  of  the  board  of  Commissioners,  for  an 
alternative  writ  of  mandamus  to  compel  the  defendants 
to  issue  to  him  a  permit  to  erect  a  certain  building  or 
buildings  on  a  vacant  lot  owned  by  him  on  Poplar  street 
in  the  city  of  Memphis,  and  upon  the  hearing  of  the  cause 
to  have  the  writ  made  peremptor}\ 

The  complainant  avers  that  he  owns  a  lot  on  the  south 
side  of  Poplar  street  in  the  city  of  Memphis,  fronting  one 
hundred  and  twenty  feet  on  said  street  and  running  back 
between  parallel  lines  about  one  hundred  and  ninety  feet, 
upon  which  he  desired  to  build  four  stores.  That  on  the 
16th  day  of  March,  1911,  he  applied  to  the  defendant,  Dan 
C.  Xewton,  commissioner  of  buildings,  for  a  permit  to 
build  said  store  houses,  or  a  building  composed  of  four 
stores,  and  in  accordance  with  the  city  building  ordinances. 
That  the  application  was  made  on  a  regular  printed  blank 
prepared  by  said  commissioner  for  that  purpose.  That 
in  addition  thereto  he  filed  a  typewritten  application  cov- 
ering all  of  the  material  provisions  in  said  printed  appli- 
cation, and,  in  addition  thereto,  requested  said  commis- 
sioner of  buildings  to  give  him  written  reasons,  setting 
forth  any  legal  objections  to  the  issuance  of  said  permit, 
if  any,  after  an  examination  of  the  plans  and  specifications 
was  made  by  him. 

That  on  the  16th  day  of  March,  1911,  he  filed  with  said 
commissioner  detailed  plans  drawn  to  a  scale,  as  provided 
by  section  811  of 'Hughey's  Digest  of  the  laws  and  ordi- 
nances of  the  city  of  Memphis.  In  brief,  the  petition 
avers  that  the  petitioner  in  his  application  complied  with 
all  of  the  requirements  of  the  building  ordinances  of  the 
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city  of  Memphis  in  force  and  effect  at  the  date  of  the 
application. 

He  further  avers  that  after  waiting  ten  days,  in  accord- 
ance with  the  provisions  of  the  building  ordinances  of  the 
city,  that  he,  on  the  27th  day  of  March,  1911,  after  hav- 
ing filed  his  plans  and  specifications,  and  giving  the  build- 
ing bond  required  by  the  ordinance,  applied  to  the  defend- 
ant, Dan  C.  Xewton,  for  a  permit,  in  accordance  with 
said  application,  but  that  the  permit  was  refused.  Where- 
upon he  demanded  of  the  Defendant  l^ewton  to  give  his 
written  reasons  for  refusing  to  issue  the  permit. 

On  March  28,  1911,  said  Commissioner  Newton  de- 
livered to  the  relator  his  reasons  in  \vriting  for  refusing 
the  permit,  and  the  reasons  stated  in  the  letter  were  that 
the  plans  did  not  show  proper  ventilation  and  details  for 
the  construction  of  the  roof. 

Thereupon  the  relator  took  this  letter  of  the  commis- 
sioner to  his  architect,  who  at  once  made  such  changes  in 
the  plans  as  were  required,  after  which  the  commissioner 
pronounced  the  plans  satisfactory. 

He  avers  that  notwithstanding  all  this  that  the  com- 
missioner refused  to  issue  to  him  a  permit,  as  required  by 
the  building  ordinances  of  the  city  of  Memphis.  He 
avers  that  he  complied  with  every  legal  condition,  and 
that  he  was,  as  a  matter  of  right,  entitled  to  the  issuance 
of  the  permit.  He  further  avers  that  his  lot  is  not  suit- 
able for  residence  purposes,  but  is  better  suited  for  the 
character  of  buildings  which  he  sought  permission  to 
build.  He  avers  that  by  reason  of  the  statements  made 
to  him  by  the  commissioner  of  buildings,  that  he  put 
material  on  the  ground  and  did  excavating  with  a  view 
to  erecting  the  buildings ;  had  executed  a  mortgage  on  his 
property  and  borrowed  money  with  which  to  build;  and 
he  avers  that  he  has  no  adequate  remedy,  either  at  law  or 
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in  equity,  except  by  mandamus  to  compel  the  officers  of  the 
city  to  issue  the  permit  to  which  he  is  legally  entitled. 

On  the  22d  day  of  April,  1911,  by  leave  of  the  Court, 
complainant  filed  his  amended  and  supplemental  bill,  the 
original  bill  having  been  filed  March  30,  1911.  In  the 
amended  and  supplemental  he  charges  that  the  officers 
of  the  city  are  in  collusion  with  certain  citizens  who  are 
attempting  to  prevent  him  from  improving  his  property 
and  making  it  income-producing.  He  says  as  a  result 
of  this  conspiracy  between  the  city  officials  and  certain 
citizens  that  the  city  council  passed  an  ordinance  on  the 
18th  day  of  April,  1911,  for  the  express  purpose  of  pre- 
venting the  issuance  of  a  permit  to  the  relator  to  make 
the  proposed  improvements  on  his  property. 

The  ordinance  referred  to  is  entitled  an  ordinance  to 
regulate  the  location  of  buildings  relative  to  the  street 
line  in  the  city  of  Memphis,  and  is  as  follows: 

"Section  1.  Be  it  ordained  by  the  board  of  commis- 
sioners of  the  city  of  Memphis,  in  the  district  bounded  on 
the  west  by  Manassas  street,  and  the  line  thereof,  if  con- 
tinued, and  on  the  north  and  south  bv  the  city  limits  of 
the  city  of  Memphis,  must  be  built  to  correspond  to  the 
existing  house  line  of  the  houses  built  on  the  same  block. 
Provided,  that  if  the  building  to  be  erected  shall  be  lo- 
cate<l  upon  a  switching  track  of  any  commercial  railway 
company,  it  shall  be  permitted  to  build  closer  to  the  street 
than  the  line  of  the  existing  houses. 

^'Sec.  2.  Be  it  further  ordained,  that  the  line  of  the 
existing  houses  shall  be  the  line  upon  which  sixty  per  cent 
of  the  houses,  in  the  block,  in  which  the  proposed  building 
is  intended  to  be  erected,  have  with  relation  to  the  street, 
and  the  said  proposed  buildings  must  be  at  least  as  far 
from  the  street  as  the  line  established  by  said  sixty  per 
cent  of  the  houses.       The  word  block,  herein  used,  does 
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not  refer  to  an  entire  city  square,  but  shall  be  construed  to 
be  that  portion  on  both  sides  of  the  street  upon  which  the 
new  building  is  proposed,  bounded  by  the  nearest  inter- 
secting streets  to  the  right  and  left  of  the  said  proposed 
building. 

'^Sec.  3.  Be  it  further  ordained,  that  if  there  be  not 
more  than  four  houses  in  the  block  upon  which  the  said 
building  is  proposed  to  be  erected,  that  the  building  line 
for  said  new  structure  may  be  such  line  as  shall  be  fixed 
upon  by  the  owner  of  said  building;  provided,  however, 
that  in  no  event  shall  the  front  of  the  proposed  structure 
be  nearer  than  twenty  feet  from  the  front  line  of  his  said 
lot,  exclusive  of  the  sidewalk,  in  case  his  said  grant  shall 
carrv  him  to  the  street  line. 

^^Sec.  4.  Be  it  further  ordained,  That  this  ordinance 
take  effect  from  and  after  its  passage,  the  matter  being 
one  of  necessity  and  urgency,  and  the  public  welfare  re^ 
quiring  it." 

The  relator  charges  that  the  ordinance  in  question  was 
passed  for  the  purpose  of  being  interposed  as  a  defense  in 
this  case,  and  for  the  sole  purpose  of  preventing  the  relator 
from  procuring  the  permit  to  improve  his  property,  and 
he  insists  that  it  is  void  for  the  following  reasons: 

*'(1)  That  said  ordinance  having  been  introduced  and 
passed  subsequent  to  the  filing  of  the  original  bill  herein, 
and  after  complainant  had  a  vested  right  to  the  issuance 
of  the  building  permit  applied  for  by  him  under  the  then 
existing  law,  that  said  ordinance  cannot  have  a  retroactive 
effect,  and  whether  valid  or  invalid,  cannot  effect  com- 
plainant's rights  in  this  case. 

"(2)  That  said  ordinance  is  void,  because  it  is  unrea- 
sonable and  arbitrarily  takes  from  this  complainant  the 
front  twenty  feet  of  his  said  described  lot,  without  com- 
pensation. 
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"(3)  That  this  ordinance  is  void,  because  the  defend- 
ant municipality  is  without  authority  to  enact  any  such 
ordinance. 

"(4)  That  this  ordinance  is  void,  because  it  is  not 
within  the  police  power  of  said  municipality  to  pass  such 
an  ordinance,  because  it  is  not  passed  *for  the  safety, 
health,  good  order,  peace,  comfort  and  protection'  of  the 
state  or  said  municipality;  therefore  complainant  cannot 
be  deprived  of  his  property,  or  any  number  of  feet  thereof, 
by  said  ordinance. 

"(5)  That  said  ordinance  is  void,  for  the  reason  that 
it  is  arbitrary,  and  denies  the  relator  the  equal  protection 
of  the  law,  and  is  in  violation  of  the  fourteenth  amendment 
to  the  Constitution  of  the  United  States,  as  well  as  Sec- 
tion 8,  Article  1,  of  the  Constitution  of  Tennessee. 

'^(6)  That  in  so  far  as  it  would  be  retrospective  and 
offered  as  a  defense  to  this  suit,  that  it  is  void,  because  pro- 
hibited by  Section  20,  Article  1,  of  the  Constitution  of 
Tennessee. 

"(7)  That  if  said  ordinance  is  to  be  held  valid,  it 
would  be  taking  complainant's  property,  in  the  face  of 
Section  21,  Article  1,  of  the  Constitution  of  Tennessee." 

The  prayer  of  the  amended  and  supplemental  bill  is  that 
the  ordinance  be  declared  void  and  of  no  effect;  that  the 
defendants  be  required  to  disclose  the  names  of  the  parties 
with  whom  they  are  alleged  to  be  in  conspiracy  against  the 
rights  of  the  relator;  that  he  have  a  decree  for  such  dam- 
ages as  he  may  be  entitled  to  against  the  defendants,  and 
for  the  relief  prayed  for  in  the  original  bill. 

Subpoena  to  answer  and  alternative  writ  of  mandamus 
issued  upon  the  filing  of  the  bill,  and  upon  April  29,  1911, 
the  defendants  entered  a  motion  to  quash  the  writ  and 
dismiss   the   suit,   setting  forth   various   grounds,   which 
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motion  was  overruled  by  the  Court,  and  the  defendants 
were  required  to  answer. 

The  answer  of  the  defendants  is  voluminous.  It  puts 
in  issue  all  of  the  allegations  of  the  complainant's  petition 
with  reference  to  the  character  of  the  relator's  property 
and  the  surroundings.  They  deny  that  a  permit  was 
arbitrarily  refused  the  relator,  but  the  chief  and  real  rea- 
son interposed  by  the  defendants  for  the  failure  of  the 
Defendant  Xewton  to  issue  the  permit  applied  for,  as  here- 
inafter stated,  was  the  ordinance  set  out  and  attacked  in 
the  amended  and  supplemental  bill,  and  an  ordinance 
passed  amending  Section  3  of  said  ordinance,  which 
amendment  was  passed  on  July  11,  1911. 

Section  3  of  said  ordinance  of  April  18,  1911,  as 
amended  by  the  ordinance  passed  July  11,  1911,  is  as 
follows : 

** Section  3.  Be  it  further  ordained,  that  if  there  be 
more  than  four  houses  in  the  block  upon  which  the  said 
building  is  proposed  to  be  erected,  that  the  building  line 
for  said  new  structure  may  be  such  line  as  shall  be  fixed 
uiK>u  by  the  owner  of  said  building;  provided,  however, 
that  in  no  event  shall  the  front  of  the  proposed  structure 
lie  nearer  than  twenty  feet  from  the  front  line  of  his  said 
lot,  exclusive  of  the  sidewalk,  in  case  his  grant  shall  carry 
him  to  the  street  line.  Provided,  however,  that  the  board 
of  commissioners,  within  their  discretion,  may  grant  or 
refuse  a  permit  to  erect  buildings  closer  to  the  street  than 
hereinbefore  provided  in  any  block  wherein  there  now 
exists  buildings  used  for  business  or  mercantile  purposes, 
accordingly,  as  their  judgment  will  dictate,  whether  the 
proposed  buildings  will  subserve  the  general  welfare  of 
the  neighborhood  and  the  city,  and  provided  further,  that 
they  shall  grant  a  permit  whenever  in  their  judgment  the 
property  in  the  block  to  contain  the  proposed  building  has 


100  COURT  OF  CIVIL  APPEALS, 

state  V.  Newtou. 

a  greater  value  for  business  or  mercantile  purposes  than 
for  residential  purposes." 

As  before  stated,  there  is  no  serious  contention  in  this 
case  but  what  the  relator  was  entitled  to  a  building  permit 
under  the  ordinances  of  the  city  existing  at  the  time  the 
application  was  made  and  at  the  time  it  was  refused,  and 
the  real  defense  of  the  defendants  is  the  ordinance  of 
April  18,  1911,  as  amended  by  the  ordinance  of  July  11, 
1911,  and  the  real  question  to  be  determined  is  the  validity 
of  said  ordinance — and  that  is  the  question  which  is  pre- 
sented to  this  Court,  both  in  the  brief  and  by  argument 
of  counsel. 

The  ordinance  in  question  applies  to  all  that  portion 
of  the  city  of  Memphis  east  of  Manassas  street  and  the  line 
thereof,  if  continued,  on  the  north  and  south  by  the  city 
limits  of  the  city  of  Memphis,  and  the  evidence  in  this 
case  is  to  the  effect  that  the  ordinance  applies  to  two-thirds 
of  the  area  embraced  wuthin  the  corporate  limits. 

Upon  the  hearing  of  the  cause,  the  Chancellor  held  that 
the  ordinance  in  question  was  a  valid  exercise  of  the  police 
power  by  the  municipality,  and  dismissed  the  relator's 
petition. 

From  this  decree  of  the  Chancellor  the  relator  has  ap- 
pealed to  this  Court,  and  has  assigned  numerous  errors, 
but  the  assignments  of  error  raise  simply  two  questions: 
(1)  That  the  Court  erred  in  holding  and  decreeing  that 
the  ordinance  in  question  was  a  valid  exercise  of  the  police 
power  of  the  municipality,  and  a  defense  to  the  relators 
petition;  (2)  That  the  Court  erred  in  refusing  to  allow 
the  complainant  to  amend  his  bill  at  the  hearing,  and  in 
refusing  to  award  the  complainant  damages,  or  a  reference 
for  the  ascertainment  thereof. 

It  is  practically  conceded  by  the  relator  that  if  the 
ordinance  is  valid,  that  the  complainant  is  not  entitled 
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to  the  relief  sought.  The  first  insistence  is  that  the  ordi- 
nance in  question  interferes  with  a  common  law  right  of 
the  relator.  It  is  said  that  a  municipal  corporation  has 
no  inherent  power  to  interfere  arbitrarily  with  the  com- 
mon law  rights  of  real  estate  proprietors  in  the  use  and 
improvement  of  their  property.  We  are  of  opinion  that 
this  contention  is  sound;  that  is,  that  the  right  of  a  mu- 
nicipality to  interfere  with  the  common  law  rights  of  a 
property  owner  is  not  inherent.  This  was  substantially 
held  in  the  case  of  Knoxville  v.  Bird,  12  Lea,  121.  The 
question  there  involved  was  whether  or  not  the  city  had 
a  right  to  establish  fire  districts  when  expressly  authorized 
to  do  so  by  the  charter.  The  Court  in  that  case  held 
that  the  municipality  had  such  right,  having  obtained  such 
power  by  express  grant  from  the  state.  It  is  admitted, 
however,  in  that  case,  that  such  ordinance  in  a  consider- 
able degree  impinges  upon  and  restrains  the  free  use  of 
the  property  of  the  party  living  within  the  prescribed 
limits.  But  the  power  to  pass  the  ordinance  is  based 
upon  the  express  provision  in  the  charter  conferring  that 
right. 

In  Freund  on  police  power.  Section  181,  it  is  said: 

"General  municipal  building  regulations  in  this  country 
are  enacted  exclusivelv  in  the  interest  of  health  and  safetv." 

In  other  words,  before  the  regulation  of  buildings  can 
be  brought  within  the  inherent  police  power  of  a  municipal 
corporation,  the  police  regulation  must  be  enacted  exclu- 
sivelv in  the  interest  of  health  and  safety. 

In  Dillon  on  Municipal  Corporations,  Vol.  2,  Section 
598,  it  is  said: 

"Ordinances  prohibiting  certain  acts  without  the  con- 
sent or  permit  of  the  common  council  or  the  mayor  or 
other  executive  officer,  have  in  some  cases  been  held  to 
be  unreasonable  and  void,  because  they  submit  the  rights 


102  COUKT  OF  CIVIL  APPEALS, 

state  V.  Newton. 

of  individuals  to  the  unrestrained  discretion  of  the  council 
or  official.  It  has  been  said  that  of  ordinances  of  this 
nature  that  they  remove  the  rights  of  the  individual  from 
the  domain  of  law  and  subject  them  to  the  exercise  of  ar- 
bitrary discretion  on  the  part  of  the  council  or  the  officer 
upon  whom  the  dispensing  power  is  conferred;  that  it  is 
unreasonable  to  reserve  the  right  to  grant  or  withhold 
the  privilege  as  it  may  suit  the  pleasure  of  the  council  or 
officer,  and  that  to  be  valid  an  ordinance  of  this  nature 
must  lay  down  a  uniform  rule  of  action  governing  the 
exercise  of  the  dispensing  power." 

In  speaking  upon  the  right  of  municipalities  to  pass 
ordinances  of  the  character  here  involved,  our  Supreme 
Court,  in  Long  v.  Taxing  District,  7  Lea,  137,  the  Court, 
s]:K?aking  through  Judge  Cooper,  lays  down  the  following 
rule: 

* 'Whenever  a  by-law  seeks  to  alter  a  well-settled  prin- 
ciple of  the  common  law,  or  to  establish  a  rule  interfering 
with  the  rights  of  an  individual  of  the  public,  the  ])ower 
to  do  so  must  come  from  plain  and  direct  legislative  enact- 
ment. Xo  implied  power  to  pass  by-laws,  and  no  express 
general  grant  of  the  power,  can  authorize  a  by-law  which 
conflicts  either  with  the  national  or  state  Constitution,  or 
with  the  statutes  of  the  state,  or  with  the  general  princi- 
ples of  the  common  law  adopted  or  in  force  in  the  state." 

He  refers  to  numerous  Tennessee  cases,  which  he  says, 
to  some  extent,  illustrate  the  rule  above  announced. 

In  the  case  of  Jones  v.  XashriUe,  1  Cates,  558,  Mr.  Jus- 
tice Shields,  delivering  the  opinion  of  the  Court,  says: 

"It  may  be  said  generally,  that  ordinances  must  be  con- 
sonant with  the  Constitution  and  statutes  of  the  United 
Stat?s  and  of  the  state,  and  with  the  general  principles  of 
the  common  law.      Thev  must  be  authorized  bv  the  charter 
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of  the  corporation  or  general  laws  applying  thereto,  and 
consistent  with  the  objects  and  purposes  of  its  creation. 
They  must  be  general,  and  applicable  alike  to  all  persons 
and  property  affected  by  them,  and  certain  in  their  appli- 
cation and  operation,  and  their  execution  not  left  to  the 
caprice  of  those  whose  duty  it  is  to  enforce  them.  They 
must  he  just.  And  they  should  be  adapted  to  the  locality 
and  affairs  which  it  is  intended  they  shall  control  and 
affect.  They  must  not  be  harsh  and  oppressive.  They 
must  not  discriminate  in  favor  of  or  against  any  class  of 
persons  or  property,  but  must  be  general  in  their  nature, 
and  impartial  in  their  operation  and  effect." 

Citing  Long  r.  Ta.ring  District,  1  Lea,  137;  Dillon, 
Mun.  Corpr.,  Vol.  1,  Sees.  319-330;  Am.  and  Eng.  Ency. 
of  Law,  \^ol.  21,  pp.  985-987. 

The  foregoing  principles  were  also  applied  by  our  Su- 
preme Court  in  Marshall  i\  Xashville,  109  Tenn.,  495. 

iCr.  Dillon  also  says,  in  Vol.  2,  Section  596  of  his  ad- 
mirable work  on  Municipal  Corporations: 

"An  ordinance  cannot  legally  be  made  which  contravenes 
a  common  right,  unless  the  power  to  do  so  be  plainly  con- 
ferred by  a  valid  and  competent  legislative  grant;  and  in 
cases  relating  to  such  a  right,  authority  to  regular,  con- 
ferred upon  towns  of  limited  powers,  has  been  held  not 
necessarily  to  include  the  power  to  prohibit." 

We  are  of  opinion  that  the  correct  rule  is  stated  by  Mr. 
Freund,  as  hereinbefore  quoted;  that  is,  that  municipal 
building  regulations  in  this  country  are  enacted  exclusively 
in  the  interest  of  health  or  safety.  In  other  words,  the 
inherent  police  power  of  a  municipal  corporation  does  not 
extend  to  the  regulation  of  buildings  except  in  so  far  as 
the  same  may  be  necessary  in  the  interest  of  health  or 
safety.  It  cannot  be  controverted  but  what  a  municipal 
corporation  has  inherent  power  to  enact  a  building  regula- 
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tion  to  presence  the  health  and  safety  of  its  citizens,  but 
beyond  that  it  may  not  deprive  the  citizen  of  his  common 
law  right  to  manage  and  control  his  property  and  improve 
it  as  he  may  see  fit,  without  express  statutory  authority, 
and  in  this  particular  case  no  suclx  statutory  authority  has 
been  referred  to. 

We  are  of  opinion  from  the  facts  of  this  case  that  the 
health  nor  safety  of  the  citizens  of  Memphis  were  in  any 
way  involved  by  the  relator's  proposed  improvement  of 
his  property.  In  fact,  one  of  the  city  officials  testifies 
that  the  erection  of  these  houses  would  not  increase  danger 
from  fire.  There  is  no  pretense  that  they  would  affect 
the  public  health  or  safety  in  any  respect.  It  is  inti- 
mated that  their  use  might  become  a  nuisance,  but  that  is 
a  question  which  the  city  must  deal  with  when  the  situation 
arises.  It  cannot  be  said  that  the  building  of  such  house 
would  be  a  nuisance  per  se.  The  use  of  any  character 
of  houses  in  any  locality  might  become  by  its  use  a  public 
nuisance,  subject  to  abatement  by  public  authority. 

We  have  been  referred  to  very  few  cases  where  building 
line  ordinances  have  been  involved.  The  leading  case 
relied  upon  by  the  relator  is  the  case  of  Bostock  v,  Sams, 
decided  by  the  Supreme  Court  of  Maryland,  on  July  19, 
1902,  and  reported  in  59  L.  R.  A.,  282,  in  which  it  was 
held  : 

"Charter  authority  to  make  regulations  to  guard  against 
construction  of  buildings  so  as  to  be  unsafe  or  inflammable, 
or  offensive  or  deleterious  to  health,  or  dangerous  to  life, 
limb  or  property,  does  not  cover  an  ordinance  authorizing 
the  refusal  of  permits  for  the  erection  of  buildings  unless 
they  are  to  conform  in  size,  general  character  and  appear- 
ance to  those  previously  erected  in  the  same  locality,  and 
to  be  such  as  will  not  tend  to  depreciate  the  value  of  sur- 
rounding improved  or  unimproved  property;  nor  does  the 
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grant  of  general  police  power,  and  power  to  provide  for 
the  general  welfare  authorize  such  ordinance." 

The  ordinance  involved  in  the  ease  above  referred  to 
contained  this  provision. 

'^Provided  that  no  such  permits  shall  be  granted  unless 
in  the  judgment  of  the  said  Judges  of  the  Appeal  Tax 
Court,  or  a  majority  of  them,  the  size,  general  character 
and  appearance  of  the  building,  or  buildings  to  be  erected 
will  conform  to  the  general  character  of  the  buildings 
previously  erected  in  the  same  locality,  and  will  not  in 
any  way  tend  to  depreciate  the  value  of  the  surroimding 
improved  or  unimproved  property." 

Speaking  of  this  provision,  the  Court  says : 

"Taking  up  now,  in  consideration  the  defense  set  up  by 
the  api)ellees,  based  upon  the  discretion  with  which  they 
claim  to  be  invested  perforce  the  proviso  which  has  been 
recited,  the  fundamental  question  to  be  determined  is 
whether  this  proviso  is  a  valid  part  of  the  ordinance  under 
which  the  appellees  were  called  upon  to  act;  and  as  to 
this,  the  first  inquiry  is,  Was  the  corporation,  the  mayor 
and  city  council  of  Baltimore,  emiK)wered  by  any  provi- 
sion of  its  charter  to  prescribe  the  conditions  contained  in 
the  proviso,  in  the  connection  in  which  it  occurs?  As  a 
guide  to  this  inquiry,  we  may  aptly  quote  from  what  Mr. 
Dillon  in  his  admirable  work  on  Municipal  Corporations 
says  in  relation  to  the  construction  of  the  powers  of  such 
corporations :  *The  fundamental  and  universal  rule,  which 
is  as  reasonable  as  it  is  necessary,  is  that  while  the  con- 
struction is  to  be  just,  seeking  first  of  all  for  the  legisla- 
tive intent,  in  order  to  give  it  fair  effect,  yet  any  am- 
biguity or  doubt  as  to  the  extent  of  the  power  is  to  be  de- 
termined in  favor  of  the  state  or  general  public,  and 
against  the  state's  grantee.'  Then,  after  saying  that  this 
is  not  so  directly  applicable  to  municipal  as  to  private  cor- 
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porations,  he  proceeds  as  follows :  ^But  it  is  equally  appli- 
cable to  grants  of  power  to  municipal  and  public  bodies 
which  are  out  of  the  usual  range,  or  which  may  result  in 
public  burdens,  or  which,  in  their  exercise,  touch  the  right 
to  liberty  or  property,  or,  as  it  may  be  compendiously  ex- 
pressed, any  common  law  right  of  the  citizen  or  inhab- 
itant.' " 

The  Supreme  Court  of  Massachusetts  has  held  that: 

'*A  rule  of  park  commissioners  forbidding  the  mainte- 
nance of  business  signs  so  near  the  parkway  as  to  be  plainly 
visible  to  the  naked  eye  of  persons  therein  amounts  to  a 
taking  of  property,  and  canliot  be  held  valid  unless  com- 
I)ensation  is  provided." 

Commonwealth  i\  Boston  Adv.  Co,,  Am.  St.  Rep.,  494. 

A  similar  ordinance  was  held  invalid  by  the  Supreme 
Court  of  Xew  Jersey,  on  the  ground  that  it  was  not  nec- 
essary to  the  public  safety  and  not  justifiable  as  an  exer- 
cise of  the  police  power.  City  of  Passic  i\  Paterson  BUI 
Posting  Co,,  111  Am.  St.  Rep.,  676. 

''The  purpose  of  making  a  parkway  attractive  does  not 
justify  a  requirement  that  owners  place  their  houses  forty 
feet  back  of  the  line  of  the  boulevard,  nor  the  prohibition 
of  business  avocations  on  property  fronting  thereon.  Such 
requirement  and  prohibition  might  be  sustained  upon  the 
j)ayment  of  compensation,  for  space  and  quiet  may  be  re- 
garded as  auxiliary  to  the  sanitary  purposes  of  a  park  sys- 
tem which  justify  the  exercise  of  the  power  of  eminent 
domain.  But  if  the  purpose  were  purely  aesthetic,  the 
impairment  of  property  rights,  even  upon  payment  of  com- 
])ensation,  would  not  pass  unchallenged."  Freund  on 
Police  Power,  Section  181. 

An  act  of  the  legislature  of  Massachusetts  of  1898,  lim- 
iting buildings  in  the  neighborhood  of  Copley  Square,  Bos- 
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ton,  to  a  certain  height,  providing  at  the  same  time  for  the 
pajTnent  of  compensation  to  those  property  owners  who 
should  suffer  by  the  l^islation,  the  act  was  upheld  as. an 
exercise  of  the  power  of  eminent  domain,  and  the  principal 
question  discussed  by  the  Court  was  whether  the  use  could 
be  regarded  as  public.  This  is  the  case  of  Attorney  Oen- 
eral  v.  Williams,  174  Mass.,  476. 

As  above  stated,  the  question  of  police  power  was  not 
involved  in  this  case,  but  the  Court  upheld  the  regulation 
as  proper  exercise  of  the  right  of  eminent  domain. 

We  are  referred  to  a  number  of  bill  board  ordinances  by 
learned  counsel  for  the  relator  that  have  been  held  invalid, 
but  we  deem  it  unnecessary  to  incumber  this  opinion  with 
a  reference  to  all  of  these  cases. 

The  question  here  involved  has  also  been  recently  passed 
upon  by  the  Supreme  Court  of  Illinois,  in  the  case  of 
Holler  Signs  ^yorks  v.  Physical  Culture  T,  School,  249 
111.,  436. 

It  is  too  well  settled  to  require  further  citation  of  author- 
ities, that  mere  aesthetic  considerations  form  no  ground 
upon  which  to  pass  an  ordinance.  We  are  of  opinion  that 
it  is  well  established  in  this  country  that  a  municipal  cor- 
I>oration  cannot  so  limit  and  control  the  use  of  private 
property  as  to  deprive  the  owner  of  the  beneficial  use 
thereof  for  causes  other  than  health,  safety,  convenience  or 
public  welfare  of  the  people.  This  proposition  is  sus- 
tained by  Dillion  on  Municipal  Corporations,  Vol.  2,  Sec- 
tion 695,  and  the  authorities  here  cited,  including  the 
authorities  cited  by  learned  counsel  for  the  relator  in  their 
brief,  among  which  is  St.  Louis  v.  Hill,  116  Mo.,  527. 
We  believe  that  under  the  decided  weight  of  authority,  and 
upon  the  principle  that  a  municipality,  in  the  absence  of 
express  grant  of  power  in  its  charter,  may  not  restrict  the 
common-law  right  of  a  citizen  to  use  his  property  except 
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in  so  far  as  the  health  and  safety  of  the  community  is 
concerned.  Regulations  of  this  character,  we  concede 
to,  come  within  the  inherent  police  power  of  the  munici- 
pality. Beyond  this,  we  believe  that  the  mimicipality 
has  no  power  except  that  conferred  upon  it  by  its  charter, 
or  by  other  legislative  grant.  It  is  said  that  the  ordi- 
nance in  question  is  void  because  it  attempts  by  its  pro- 
visions to  vest  in  the  city  council  arbitrary  and  unrestrained 
power  to  grant  or  withhold  a  permit  in  the  prohibited 
territory.  The  ordinance  as  amended  confers  upon  the 
board  of  commissioners  the  discretion  to  grant  or  refuse 
a  permit  to  erect  buildings  closer  to  the  street  than  pro- 
vided in  the  ordinance,  in  any  block  wherein  there  now 
exists  buildings  used  for  business  or  mercantile  purposes, 
according  as  their  judgment  will  dictate,  whether  the  pro- 
posed building  will  subserve  the  general  welfare  of  the 
neighborhood  and  the  city;  and  provided  further,  that 
they  may  grant  a  permit  whenever  in  their  judgment  the 
property  in  the  block  containing  the  proposed  building 
is  of  greater  value  for  business  or  mercantile  purposes  than 
for  residential  purposes.  It  is  insisted  that  ordinances  of 
this  character  are  condemned  in  the  case  of  Newbem  v. 
McCann,  105  Tenn.,  159. 

AVe  are  certainly  of  opinion  that  it  is  violative  of  the 
principles  announced  in  the  cases  of  Long  v.  Taking  Dis- 
trict, 7  Lea,  134,  and  Jones  v.  Nashville,  109  Tenn.,  550, 
hereinbefore  referred  to.  We  are  of  opinion  that  an  ordi- 
nance of  this  character  which  contravenes  the  principles 
of  the  common  law  must  be  authorized  bv  the  charter  of 
the  corporation  or  general  laws  applying  thereto.  That 
they  must  be  general  and  applicable  alike  to  all  persons 
and  property  affected  by  them,  and  certain  in  their  applica- 
tion and  operation,  and  their  execution  not  left  to  the 
caprice  of  those  whose  duty  it  is  to  enforce  them. 
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Under  the  provisions  of  the  ordinance  in  question,  if 
the  city  authorities  were  inclined  to  be  capricious  or  to 
recognize  friends,  they  may  grant  a  permit  to  a  citizen  to 
build  a  business  house  on  his  lot,  fronting  on  the  property 
line,  and  they  may  deny  another  citizen  in  the  same  block, 
or  an  adjacent  lot,  the  right  to  erect  a  similar  building, 
requiring  him  to  place  his  building  upon  the  building  line 
established  bv  the  ordinance.  We  think  it  cannot  be  said 
but  what  this  ordinance  is  open  to  the  objection,  that  it 
is  not  applicable  alike  to  all  persons  and  property  affected 
by  it,  that  it  is  not  certain  in  its  application  and  operation, 
and  that  its  execution  is  left  to  the  caprice  of  those  whose 
duty  it  is  to  enforce  it.  Furthermore,  it  cannot  bo  said 
that  this  ordinance  is  not  in  derogation  of  the  common  law 
rights  of  the  relator. 

We  are  referred  to  the  case  of  Eubank  t\  City  of  Eich- 
mond  as  an  authority  in  support  of  this  ordinance.  We 
have  carefully  examined  the  case,  and  have  reached  the 
conclusion  that  it  is  not  in  point,  and  that  it  furnishes  no 
authority  for  the  contention  of  the  defendants  in  this 
case.  The  ordinance  involved  in  that  case  was  passed 
in  pursuance  of  an  act  of  the  general  assembly  of  Vir- 
ginia, j)assed  March  14,  1908,  authorizing  cities  to  make 
building  regulations,  and  in  their  discretion,  in  particular 
districts  or  streets,  to  establish  building  lines,  or  requre 
o^vne^8  to  leave  a  part  of  lots  free  from  buildings,  etc. 
In  pursuance  of  that  act,  the  city  of  Richmond  passed  an 
ordinance  providing  that  whenever  two-thirds  of  the  abut- 
ting property  owners  request  the  committee  of  streets  to 
establish  a  building  line  on  the  side  of  the  square  on 
which  their  property  fronts,  the  committee  shall  establish 
such  line  not  less  than,  five  nor  more  than  thirtv  feet  from 
the  street  line,  and  no  building  permit  shall  1x5  issued  for 
the  construction  of  houses  within  such  limit.      The  Court 
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held  that  this  ordinance  did  not  delegate  legislative  func- 
tions to  the  street  committee,  it  having  no  discretion  as  to 
whether  a  street  line  shall  be  established,  but  only  in  fix- 
ing the  line  within  prescribed  limits. 

It  will  be  observed  that  in  this  case  the  ordinance  was 
passed  in  pursuance  of  direct  legislative  authority,  and 
in  conformity  with  a  valid  grant  of  power  by  the  legisla- 
ture. It  will  be  further  observed  that  this  ordinance 
provided  that  the  building  line  should  be  established  within 
the  limits  provided.  There  was  no  discretion  lodged  in 
any  municipal  board  or  officer  to  say  that  one  property 
owner  in  a  block  might  erect  a  building  flush  with  the  pave- 
ment and  extending  to  the  property  line,  and  to  say  to 
another  that  he  must  build  with  reference  to  the  building 
line  fixed  bv  the  street  committee.  In  other  words,  the 
line  when  fixed  under  the  Richmond  ordinance,  applied 
to  all  alike,  and  no  discretion  was  lodged  with  any  author- 
ity to  issue  a  permit  to  anyone  to  build  otherwise  than  in 
accordance  with  the  building  line  as  fixed.  The  distinc- 
tion between  the  Richmond  ease  and  the  case  at  bar  is  so 
marked  that  we  fail  to  see  any  similarity  whatever.  In 
order  to  hold  this  ordinance  invalid,  it  is  not  necessarv  for 
us  to  hold  that  the  city  of  Memphis  might  not  in  the 
exercise  of  its  police  power  enact  an  ordinance  by  which 
it  might  establish  a  building  line.  It  is  simply  neces- 
sary to  say  that  it  has  no  right  under  the  authorities  in 
this  state  and  elsewhere  to  establish  a  line  that  is  not 
applicable  to  all  of  its  citizens  alike  in  the  affected  terri- 
tory, not  certain  in  its  application,  and  its  enforce^ 
ment  left  to  the  whims  and  caprices  of  the  authorities. 
Such  ordinance,  we  hold,  violates  the  rule  which  obtains 
in  this  state. 

The  case  of  the  State  ex  rel  v.  Davis,  decided  by  this 
Court  at  its  last  term  is  not  in  point.       In  that  case  the 
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ordinance  was  sustained  for  the  reason  that  all  applicants 
who  complied  with  the  requirements  of  the  ordinance,  and 
had  hitherto  not  been  found  guilty  of  violating  its  provi- 
sions, were  entitled  to  a  permit  to  sell  milk  as  a  matter 
of  course.  The  question  here  involved  was  not  involved 
in  that  case,  and  that  decision  is  in  no  wise  an  authority 
in  support  of  the  contention  of  the  defendants  in  this  case. 

Upon  the  facts  of  this  case  we  are  of  opinion  that  the 
defendants  are  not  warranted  in  withholding  from  the 
relator  a  permit  to  build  the  house  in  question.  The  proof 
shows  that  there  are  seven  store  buildings  within  a  very 
short  distance  of  where  the  relator  proposes  to  build.  The 
exclusive  residence  portions  of  Poplar  avenue  are  east 
and  west  of  the  block  in  which  he  proposes  to  build,  and 
the  fact  that  he  is  proposing  to  build  a  store  building  would 
j)robably  detract  from  the  value  of  some  other  man's  prop- 
erty is  no  excuse  for  refusing  him  a  permit.  We  do  not 
find  from  this  record  that  the  city  authorities  were  acting 
in  bad  faith  in  refusing  the  permit  in  the  first  instance, 
nor  enacting  the  ordinance  in  question.  With  the  ordi- 
nance enacted,  we  are  of  opinion  that  the  Defendant  ISTew- 
ton  could  in  perfect  good  faith  refuse  the  application  of 
the  relator.  For  these  reasons  we  are  not  disposed  to 
hold  that  the  relator  is  entitled  to  recover  damages  for 
the  refusal  of  the  Defendant  Newton,  acting  under  an 
ordinance  regularly  passed  by  the  city  authorities,  to  grant 
him  the  permit  in  question. 

The  case  of  Spears  v.  Armstrong,  42  S.  W.,  37,  on  the 
question  of  damages  is  not  in  point.  The  party  enjoining 
in  that  case  was  not  a  public  ofiScer,  acting  under  the 
authority  of  a  public  ordinance,  but  that  was  litigation 
between  two  individuals. 

We  are  also  of  opinion  that  the  relator  is  not  entitled  to 
damages  on  account  of  the  loss  of  material.       He  should 
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not  have  assembled  his  material  at  the  place  of  build- 
ing until  he  had  a  permit  to  erect  the  building.  Such 
of  his  material  as  he  has  permitted  to  remain  on  the 
ground  and  go  to  waste  he  cannot  recover  for,  for  the 
reason  that  it  was  his  plain  duty,  under  the  law,  to  take 
care  of  the  material  and  not  permit  it  to  go  to  waste. 

As  to  the  second  question  raised  by  the  assignments  of 
error,  we  are  of  opinion  that  the  learned  Chancellor  was 
correct  in  holding  that  the  relief,  in  so  far  as  the  issuance 
of  the  permit  was  concerned,  could  be  had  as  well  under 
the  petition  for  mandamus  as  imder  a  bill  for  an  injunc- 
tion. If,  however,  there  was  any  question  about  the  right 
of  the  relator  to  maintain  this  petition,  the  learned  Chan- 
cellor should  have  granted  the  amendment. 

It  is  insisted  by  learned  coimsel  for  the  defendants  that 
in  Brown  v.  Ice  Co.,  122  Tenn.,  239,  that  the  amendment 
there  simply  changed  the  form  of  action,  and  the  com- 
plainant was  simply  permitted  to  insert  the  name  of  the 
state,  but  that  the  amendment  here  sought  is  one  of  sub- 
stance. This  contention  is  not  correct.  It  is  true  that 
in  the  Brown  case  the  complainant  sought  to  amend  merely 
by  bringing  the  suit  in  the  name  of  the  state  upon  his 
relation.  In  this  case  the  relator  sought  by  amendment 
to  strike  out  the  name  of  the  state,  leaving  the  suit  to 
stand  in  his  name  as  complainant,  and  to  pray  for  a  man- 
datory injunction.  Both  amendments  were  merely  mat- 
ters of  form.  The  character  of  the  case  would  not  be 
changed  by  the  amendment  in  this  case.  The  case  is  fully 
made  out  and  is  in  the  record.  If  it  were  material,  we 
would  hold  that  the  Chancellor  should  have  permitted  the 
amendment.  We  are  of  opinion,  however,  that  the  de- 
fense set  up  by  the  city  officials  having  failed,  in  the  view 
whibh  we  have  taken  of  the  ordinance  involved,  that  the 
Court  may  direct  a  peremptory  writ  of  mandamus  to  issue 
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directing  the  Defendant  Newton  to  issue  to  the  relator 
ai  building  permit  in  accordance  with  the  terms  of  his 
application. 

The  decree  of  the  Chancellor  is  reversed  and  a  peremp- 
tory writ  of  mandamus  is  awarded,  and  the  defendants 
will  pay  the  cost  of  this  suit. 


D.  C.  Jennings  v.  Cora  and  Joe  Brown. 

Writ  of  certiorari  denied  by  Supreme  Court. 
(JacJcson.     April  Term,  1912.) 

1.  iLLEornMATE  MiNOB.      Right  of  mother  to  sue  for  injury  to. 

Stepfather, 

The  mother  of  an  illegitimate  female  minor  may  Institute  suit 
for  the  abduction  and  seduction  of  the  child;  and, the  hus- 
band, stepfather,  is  properly  joined  as  co-plaintiff. 

2.  Same. 

In  ^ch  case  the  mother  may  maintain  an  action  for  the  abduc- 
tion and  seduction  of  her  child,  although  the  chUd  may  at 
the  time  be  in  the  custody  of  a  reformatory,  provided  the 
child  be  so  held  by  the  procurement  of  the  mother. 

3.  RENDiriON  or  Vebdict.    Haste. 

The  fact  that  a  Jury  acts  hastily  in  returning  a  verdict  after 
the  Issues  are  submitted  affords  no  legal  reason  for  setting 
the  verdict  aside. 


From  Shelby  County. 


Appeal  in   error  from   the  Circuit  Court  of   Shelby 
County,  Division  Ko.  2.    Walter  Malone,  Judge. 
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Jno.  T.  Moss  and  W.  F.  Hamner  for  Plaintiff  in  Error. 
Bell^  Terry  &  Bell  for  Defendants  in  Error. 

Mr.  Justice  Cate  delivered  the  opinion  of  the  Court. 

This  is  an  action  by  Cora  Brown  and  her  husband, 
J.  W.  Brown,  to  recover  of  the  plaintiff  in  error  damages 
for  the  alleged  abduction  of  their  minor  daughter,  Pearl 
Brown.  The  declaration  charges  that  the  plaintiff  in 
error  abducted  the  minor  daughter  of  the  Plaintiff  Cora 
Brown  and  stepdaughter  of  J.  W.  Brown  for  the  purposes 
of  prostitution  and  concubinage. 

The  defendant  below,  who  is  the  plaintiff  in  error  here, 
filed  a  plea  of  not  guilty,  and  the  case  went  to  trial  before 
the  Circuit  Judge  and  a  jury. 

At  the  conclusion  of  the  plaintiff's  evidence,  the  de- 
fendant moved  the  Court  to  peremptorily  instruct  the 
jury  to  return  a  verdict  in  his  favor,  which  motion  was  by 
the  Court  overruled.  The  motion  for  peremptory  instruc- 
tions was  renewed  at  the  close  of  all  the  evidence,  and  was 
again  overruled,  and  the  case  was  submitted  to  the  jury 
under  the  charge  of  the  trial  Judge,  and  the  jury  returned 
a  verdict  in  favor  of  the  defendant  in  error  for  $5,000.00. 

Motion  for  a  new  trial  was  made  and  overruled,  and 
judgment  was  entered  upon  the  verdict  of  the  jury,  and 
the  case  is  here  by  an  appeal  in  the  nature  of  a  writ  of 
error. 

The  plaintiff  in  error,  both  in  his  motion  for  a  new  trial 
and  in  this  Court,  has  assigned  numerous  erroi-s,  but  we 
will  dispose  of  those  that  are  relied  upon  in  this  Court 
as  reversible  errors,  noticing  them  in  the  order  in  which 
they  are  discussed  in  brief  of  learned  counsel  for  the  plain- 
tiff in  error. 
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The  first  insistence  on  behalf  of  the  plaintiff  in  error 
is  that  this  is  a  joint  action  by  Cora  Brown  and  J.  W. 
Brown,  and  that  the  stepfather,  J.  W.  Brown,  cannot 
maintain  an  action  for  damages  for  the  abduction  of  the 
minor  female  for  the  reason  that  he  is  not  in  law  entitled 
to  her  services  and  society.  In  order  to  dispose  of  this 
contention,  it  is  only  necessary  to  examine  the  declara- 
tion and  the  charge  of  the  trial  Judge. 

The  plaintiffs  are  described  in  the  beginning  of  the 
declaration  as  follows:  "Cora  Brown,  plaintiff,  joined  by 
her  husband,  J.  W.  Brown,  suing  D.  C.  Jennings."  Thus 
it  will  be  seen  that  Cora  Bro^vn  is  named  as  the  real  plain- 
tiff, and  that  her  husband  is  joined  with  her,  for  the  reason 
that  a  married  woman  may  not  maintain  an  action  without 
her  husband  joining  her,  except  where  she  has  been  aban- 
doned by  her  husband. 

As  to  the  rights  of  the  parties  plaintiff,  the  trial  Judge 
charged  the  jury  as  follows :  "The  husband  here  is  a  nom- 
inal party,  but  is  a  necessary  party  for  conformity  with 
the  law.  A  mother  has  the  right  to  the  care  and  the 
custody  of  her  illegitimate  child,  and  such  is  the  case 
here."  Thus,  it  will  be  seen  that  the  trial  Judge  plainly 
instructed  the  jury  that  the  right  of  action  was  in  the 
plaintiff,  Cora  Brown,  and  that  the  husband  was  a  mere 
nominal,  though  necessary,  party.  It  follows,  therefore, 
that  the  action  was  not  brought  nor  maintained  as  a  joint 
action,  but  was  brought  as  the  suit  of  Cora  Brown,  whose 
husband  Tvas  joined  with  her  in  the  suit,  as  stated  by  the 
trial  Judge,  for  the  sake  of  conformity  with  the  law. 

The  next  contention  is  that  Cora  Brown,  the  mother  of 
the  alleged  abducted  female,  cannot  maintain  this  action 
for  the  reason  that  the  female  alleged  to  have  been  ab- 
ducted was  an  illegitimate  daughter  of  the  Plaintiff  Cora 
Brown,  and  that  by  the  common  law  the  Plaintiff  Cora 
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Brown  was  not  entitled  to  the  services  and  society  of  her 
said  illegitimate  daughter,  and  that  there  were  no  legal 
relations  existing  between  them  such  as  entitled  the  mother 
to  maintain  this  action.  This  contention  is  based  upon 
the  idea  that  at  common  law  the  mother  of  an  illegitimate 
child  was  not  legally  entitled  to  its  custody,  nor  its  serv- 
ices and  society.  The  right  of  the  mother  to  the  custody 
of  her  bastard  child  is  laid  down  in  5  Cyc,  637  as  follows: 

^'The  m'other's  right,  as  natural  guardian,  to  the  custody 
and  control  of  a  bastard  is  superior  to  that  of  anyone  else. 
She  cannot  be  deprived  of  such  right  by  an  appointment 
by  the  Court  of  another  guardian,  unless  she  be  given 
previous  notice  of  the  intended  action." 

Of  course,  the  mother  of  an  illegitimate  child,  like  any 
other  parent,  may  defeat  her  right  to  its  custody  by  ill 
treatment  or  abuse,  or  by  a  failure  to  properly  provide  for 
it,  or  by  becoming  unfit  to  have  its  custody  and  control. 
The  right  of  a  mother  to  her  illegitimate  child  has  been 
upheld  by  the  Courts  of  many  states.  In  Alfred  v.  Mc- 
Cay,  36  Ga.,  440,  it  was  held  that  the  ordinary  could  not 
apprentice  the  child  without  legal  reason. 

In  Lawsoii  v,  Scott,  1  Yerg.,  92,  it  was  held  by  our 
Supreme  Court  that  the  mother  of  an  illegitimate  child, 
if  able  to  support  it,  is  entitled  to  its  custody,  and  the 
county  court  has  no  power  to  place  it  under  the  control 
of  the  reputed  father  after  it  had  been  upon  his  applica- 
tion legitimated  and  made  his  heir.  In  that  case,  the 
Court  speaking  of  the  rights  of  the  mother  of  an  illegiti- 
mate child,  uses  the  following  language: 

"Perhaps  the  strongest  law  in  animated  nature,  is  the 
disposition  of  the  female  to  protect  and  support  her  off- 
spring; and  in  human  society,  is  far  beyond  the  reach  of 
municipal  control,  except  to  a  small  extent  by  way  of  regu- 
lation, in  some  particular  instances.      By  the  common  law 
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of  England,  the  mother  of  a  child  bom  out  of  wedlock  has 
the  undoubted  right  to  the  possession  thereof." 

Speaking  further,  the  Court  says : 

"The  woman  cannot  be  deprived  of  any  article  of  prop- 
erty of  the  least  value  unless  she  has  notice  of  the  judg- 
ment by  which  it  is  decreed  away;  yet  it  is  urged  that 
her  child,  to  whom  she  has  the  strongest  right,  possibly,  to 
be  found  in  the  laws  of  nature,  or  the  English  common  law, 
can  be  taken  from  her  at  discretion,  without  notice  or  the 
power  of  resistance,  by  an  ex  parte  judgment." 

The  common  law  status  of  illegitimates  has  been  very 
greatly  changed  by  our  statutes.  At  comon  law  an  illegiti- 
mate was  incapable  of  inheriting  either  from  his  putative 
father,  or  his  mother,  but  this  has  been  changed  by  legis- 
lation in  this  state,  and  under  the  provisions  of  Shannon's 
Code,  Sees.  4166-4169,  inclusive,  it  is  provided  that  w^here 
an  illegitimate  child  dies  intestate,  without  child  or  chil- 
dren, husband  or  wife,  that  his  real  and  personal  estate 
shall  go  to  his  mother.  By  Sec.  4169  it  is  provided  that 
where  a  woman  shall  die  intestate,  having  a  natural  bom 
child  or  children,  whether  she  also  leave  a  legitimate  child 
or  children,  or  otherwise,  such  natural  bom  child  or  chil- 
dren shall  take  under  the  general  rules  of  descent  and  dis- 
tribution equally  with  the  other  child  or  children,  the 
estate,  real  and  personal,  of  the  mother.  Thus,  it  will 
be  seen  that  under  the  laws  of  this  state,  that  the  mother 
of  an  illegitimate  child  not  only  has  a  right  to  the  custody 
of  her  child,  but  also  the  right  to  inherit  is  conferred  upon 
each  by  statute,  the  same  as  if  the  illegitimate  had  been 
bom  in  wedlock.  Beside,  the  offense  of  abduction,  as 
defined  by  Sec.  6452  of  Shannon's  Code,  consists  in  taking 
any  female  from  her  father,  mother  or  guardian,  or  other 
person  having  the  legal  charge  of  her,  without  his  or  her 
consent,  for  the  purpose  of  prostitution  or  concubinage. 
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So  it  would  seem  that  the  right  of  action  is  not  alone  in 
the  father  or  mother,  but  in  the  guardian,  or  anyone  else 
who  has  the  legal  custody  of  the  female.  Beside,  it  has 
been  held  in  this  state,  that  where  the  husband  adopts  his 
wife's  daughter  as  a  member  of  his  family,  the  law  re- 
gards him  as  standing  in  loco  parentis,  and  is  bound,  to 
the  best  of  his  ability  during  her  minority,  for  her  educa- 
tion and  maintenance,  and  is  entitled  to  such  services  as 
the  child  is  expected  to  render  the  parent.  Having  thus 
the  responsibility  of  a  parent,  the  law  invests  him  with 
his  rights  also,  and  he  may  therefore  maintain  his  action, 
as  parent,  for  the  debauching  of  said  child.  Maguinay  v. 
Saudek,  5  Sneed,  146. 

It  was  also  held  in  the  case  above  cited,  that  in  an  action 
by  a  stepfather  for  the  seduction  of  his  stepdaughter,  the 
same  principles  and  rules  of  evidence  obtain  as  if  the  suit 
were  by  the  father,  and  if  there  be  just  ground  of  discrim- 
ination between  the  cases  as  respects  the  quantum  of  dam- 
ages growing  out  of  the  circumstances  of  the  particular 
case,  this  may  be  left  to  the  discretion  of  the  Court  and 
jury  at  the  trial. 

So  it  would  seem  that  if  a  stepfather  can  maintain  an 
action  for  the  seduction  of  his  stepdaughter,  who  is  a 
member  of  his  family,  that  a  stepfather  might  also  main- 
tain an  action  for  the  abduction  of  his  stepdaughter,  who 
is  a  member  of  his  family. 

It  has  also  been  held  in  this  state  that: 

"An  order  of  the  County  Court  binding  a  minor  to  in- 
vohmtary  servitude,  is  not  conclusive  upon  him  or  the 
mother,  when  made  upon  the  Court's  own  motion,  Avith- 
out  notice  to  either  the  minor  or  the  mother,  and  the 
Court  having  determined  the  existence  of  none  of  the  f  act.s 
necessary  to  make  their  action  proper  in  such  cases." 
Norris  r.  Stephens,  9  Bax.,  433. 
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In  that  case  it  was  held  that  if  the  mother  be  able  to 
support  the  child,  it  cannot  be  bound  without  her  assent 
in  open  Court.  The  statutes  of  this  state  confer  jurisdic- 
tion upon  County  Courts  to  bind  out  orphan  children  and 
illegitimates,  and  yet  our  Supreme  Court  has  held  that 
the  Court  has  no  jurisdiction  to  bind  out  a  child  without 
the  assent  of  the  mother  expressed  in  open  Court,  where 
the  mother  is  able  to  support  the  child. 

In  The  State  v.  Howard,  1  Swan,  134,  our  Supreme 
Court  in  dealing  with  the  right  of  the  mother  to  the  cus- 
today  of  her  illegitimate  child,  uses  the  following  lan- 
guage: 

**It  is  tnie  that  the  Court  has  no  power  to  take  the 
child  from  the  mother  and  place  it  in  the  possession  of 
the  putative  father,  or  to  bind  it  as  an  apprentice,  without 
the  mother's  consent,  while  she  provides  for  its  mainte- 
nance and  support,  for  the  mother  of  an  illegitimate  child 
has  the  natural  and  legal  right  to  its  possession." 

Thus  it  will  be  clearly  seen  that  the  mother  of  an  illegiti- 
mate minor  child  is  entitled  to  its  custody.  We  think 
this  proposition  is  too  well  established  to  admit  of  con- 
troversy. We  have  examined  the  authorities  cited  by 
learned  counsel  for  the  plaintiff  in  error  in  their  brief  in 
support  of  their  contention  on  this  question,  and  find  that 
the  authorities  cited  are  not  in  point. 

In  McDonald  v.  Pittsburgh,  Cincinnati,  Chicago  &  St. 
Louis  Railway  Company,  55  Am.  St.  Rep.,  185,  it  was 
simply  held  that  the  right  to  recover  for  the  death  of  a 
human  being  is  purely  statutory.  One  seeking  to  recover 
for  such  death  must  bring  himself  clearly  within  the  terms 
of  the  statute,  which  will  be  strictly  construed.  It  was 
held  that  an  illegitimate  was  not  embraced  within  the 
statute  of  Indiana,  conferring  a  right  of  action  upon  the 
next  of  kin  for  the  wrongful  death  of  a  human  being,  and 
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that  therefore  no  recovery  could  be  had  under  the  statute 
for  the  death  of  an  illegitimate.  This  holding  was  put 
upon  the  ground  that  an  illegitimate  at  common  law  could 
not  be  the  heir  of  anyone,  neither  can  he  have  heirs  but 
of  his  own  body.  It  is  clear,  therefore,  that  this  case 
is  not  in  point  upon  the  question  here  involved. 

The  case  of  Alabama  &  Vicksburg  Railway  Co.  v. 
Williams,  84  Am.  St.  Rep.,  624,  cited  by  learned  counsel 
for  plaintiff  in  error,  is  likewise  not  in  point.  It  was 
there  held  that  the  word  "children"  used  in  the  statute 
does  not  include- illegitimate,  and  that  the  statutory  rights 
of  action  given  kindred  for  injuries  do  not  embrace  illegiti- 
mate kindred. 

Thd  case  of  Bradshaw  v.  Jones,  103  Tenn.,  331  is  re- 
ferred to  in  support  of  plaintiff  in  error's  contention,  but 
this  case  likewise  is  not  in  point.  So  we  could  give  specific 
notice  to  each  of  the  cases  cited  by  learned  counsel  in  sup- 
port of  this  contention,  but  we  deem  it  unenecssary  to 
further  incumber  this  opinion  with  an  examination  of  these 
authorities,  since  we  think  it  is  conclusivelv  determined 
by  the  cases  herein  cited  that  the  legal  custody  of  the 
female  alleged  to  have  been  abducted  in  this  case  was 
with  the  mother.  At  common  law  the  master  has  a  right 
of  action  against  one  who  abducts  his  servant  for  loss  act- 
ually sustained,  and  while  the  right  of  action  is  based 
primarily  upon  the  loss  of  services,  this  is  only  the  nominal 
ground  of  recovery,  where  the  suit  is  brought  by  a  parent 
for  the  abduction  of  a  daughted  for  immoral  purposes. 
A  subtsantial  award  of  damages  will  be  supported  based 
on  the  injury  to  the  parental  feelings  and  shame  and  mor- 
tification which  must  follow  for  such  a  wrong.  To  this 
also  may  be  added  any  pecuniary  expense  which  the  parent 
has  been  put  to  for  care,  medical  attention,  etc.  1  Cooley, 
on  Torts,  485. 
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We  are  therefore  of  opinion  that  the  trial  Judge  was  not 
in  error  in  instructing  the  jury  that  the  legal  custody  of 
the  abducted  daughter  was  with  the  mother  at  the  time 
the  alleged  abduction  occurred. 

It  is  further  insisted  by  the  plaintiff  in  error  that  for 
the  reason  that  the  custody  of  the  abducted  female  had 
been  taken  away  from  both  the  plaintiff  in  error  and  the 
defendants  in  error  by  the  judgment  of  the  Circuit  Court 
of  Shelby  county,  in  the  habeas  corpus  proceeding  and  her 
custody  awarded  to  the  Sisters  of  the  Convent  of  the  Good 
Shepherd  is  conclusive  on  the  defendants  in  error  as  an 
adjudication  that  they  are  not  entitled  to  the  custody  of 
the  female  alleged  to  have  been  abducted.  This  conten- 
tion cannot  be  maintained,  for  the  reason  that  at  the  time 
of  the  alleged  abduction  the  alleged  abducted  female  was 
a  member  of  the  family  of  her  mother  and  stepfather, 
living  with  them  in  their  home.  No  legal  steps  of  any 
character  had  ever  been  taken  to  deprive  them  of  her  cus- 
today,  and  the  subsequent  awarding  of  her  custody  to 
another  could  not  affect  the  right  of  the  defendants  in 
error  to  maintain  this  suit.  She  was  in  their  legal  cus- 
twly  at  the  date  of  the  alleged  abduction,  and  it  further 
appears  in  this  record  that  her  custody  was  awarded  to 
the  Convent  of  the  Qood  Shepherd,  at  the  request  of 
her  mother,  which  request  was  made  largely  for  the  pur- 
pose of  placing  said  minor  female  where  she  would  be  free 
from  the  influence  of  the  plaintiff  in  error.  The  mother 
says  that  being  poor,  and  the  plaintiff  in  error  being  a 
man  of  wealth  and  position,  she  realized  that  she  would 
be  at  a  disadvantage  in  overcoming  his  efforts  to  get  pos- 
session of  her  daughter.  The  test  is,  in  whose  legal  cus- 
tody was  the  child  at  the  date  of  the  alleged  abduction. 
So  this  contention  of  the  plaintiff  in  error  is  overruled. 
Courts  by  their  judgments  frequently  place  the  custody 
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of  children  with  others  than  their  parents.  This  is  only 
true  when  the  parents  have  acted  in  such  a  manner,  or 
are  in  such  circumstances  that  the  welfare  of  the  child 
requires  the  change  of  custody,  and  until  some  active  step 
is  taken  to  change  the  legal  custody  of  the  child  and  take 
it  from  the  parent,  the  legal  right  to  its  custody  is  with 
the  parent.  The  contention  that  the  alleged  abducted 
female  may  choose  with  whom  she  will  live,  by  reason  of 
the  fact  that  she  is  fourteen  years  old,  and  the  mother  has 
no  legal  right  to  her  custody,  is  absurd.  The  right  of  a 
minor  over  fourteen  years  of  age  to  choose  their  own  cus- 
todian is  not  an  absolute  right  in  any  case,  but  the  Court 
may  in  its  discretion,  where  the  custody  of  the  child  is  the 
question  directly  involved,  permit  the  child  to  choose  ita 
custodian.  This  contention,  of  course,  on  the  part  of 
counsel  for  plaintiif  in  error,  is  based  upon  the  idea  that 
the  mother  had  no  legal  right  to  the  custody  of  her  child, 
which  contention  we  have  already  held  is  not  well  taken. 
The  action  of  the  trial  Judge  in  permitting  the  defend- 
ant in  error  to  take  the  deposition  of  Pearl  Brown,  the 
alleged  abducted  female,  is  assigned  as  error.  The  plain- 
tiif below  had  a  perfect  right  to  take  the  deposition  of  any 
female  witness  in  the  case  without  permission  of  the  Court, 
Shannon's  Code,  Sec.  5625,  provides  that,  "In  all  civil 
suits  in  the  Circuit  and  Chancery  Courts  of  this  state  in 
which  either  plaintiffs  or  defendants  may  desire  to  intro- 
duce testimony  of  any  female,  the  party  to  said  suit  shall 
be,  and  is  hereby,  required  to  take  the  deposition  of  such 
female  before  some  one  authorized  under  existing  laws 
to  take  depositions."  .  .  .  "And  the  litigating  parties 
to  such  civil  suits  shall  have  no  power  to  compel  female 
witnesses  to  attend  and  give  evidence  in  support,  unless 
u])on  sufficient  cause  shown,  and  the  order  of  the  Court 
therefor." 
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It  does  not  appear  in  this  record  that  the  plaintiff  in 
error  by  affidavit  or  otherwise  showed  to  the  court  good 
cause  why  this  witness  should  be  brought  into  Court,  and 
in  the  absence  of  such  showing  the  trial  Judge  would  not 
be  in  error  in  refusing  to  compel  her  attendance.  As  be- 
fore stated,  the  defendants  in  error  had  a  perfect  right 
to  take  the  deposition  without  leave  of  the  Court,  and  it 
appears  that  the  only  thing  which  the  plaintiff  in  error 
did  was  to  resist  this  motion.  At  the  term  of  the  Court 
at  which  the  case  was  tried,  or  at  the  time  of  the  trial, 
there  does  not  appear  to  have  been  any  application  made, 
supported  by  a  good  cause  shown,  to  require  the  female 
witness  to  appear  in  Court  for  examination.  This  is 
embodied  in  the  fourth  assignment  of  error,  and  is  over- 
ruled. 

What  we  have  already  said  also  disposes  of  the  fifth 
assignment  of  error,  and  sub-section  1  of  assignment  of 
error  Xo.  6. 

Assignment  of  errors  6  to  11,  inclusive,  are  directed 
at  the  action  of  the  trial  Judge  in  admitting  testimony. 
These  assignments  are  insufficient  for  the  consideration 
of  this  Court.  The  evidence  objected  to  is  not  set  forth 
in  said  assignments  of  error  either  literally  or  in  sub- 
stance, nor  is  there  any  reference  whatever  to  the  pages 
of  the  transcript  where  the  objectionable  evidence  may 
be  found. 

"In  order  to  make  an  assignment  of  error  to  testimony 
good,  the  Court  must  be  able  to  see  the  exact  point  raised 
from  the  face  of  the  assignment  of  error  itself,  without 
the  necessity  of  referring  to  the  record.  Merely  referring 
to  the  questions  by  their  numbers  and  the  page  of  the 
record  on  which  they  are  found,  and  averring  that  the 
testimony  they  called  for  was  incompetent,  is  not  suffi- 
cient." Gorrell  v.  Mayor  and  Aldermen,  1  Tenn.,  Chcy. 
App.  Rep.,  121. 
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The  twelfth  assignment  of  error  is  directed  at  the  charge 
of  the  trial  Court.  This  assignment  of  error  is  bad,  for 
the  reason  it  does  not  set  forth  with  suiBcient  certainty 
the  particular  portion  of  the  Judge's  charge  criticised. 
For  instance,  in  the  first  paragraph  of  said  exception,  it  is 
averred  that  the  trial  Judge  erred  in  repeating  three  times 
the  phrase,  '^during  the  three  weeks  she  was  detained  by 
Jennings."  We  are  wholly  unable  to  say  whether  or  not 
this  was  error,  imless  a  sufficient  portion  of  the  charge 
had  been  set  forth  for  us  to  see  the  connection  in  which 
the  phrase  complained  of  was  used.  But  we  have  gone 
through  the  charge,  notwithstanding  there  is  no  reference 
to  the  page  where  the  objectionable  matter  may  be  found, 
and  find  that  the  language  of  the  trial  Judge  here  criticised 
was  used  in  presenting  to  the  jury  the  theory  of  the  defend- 
ant in  error.  The  theory  of  the  plaintiff  in  error,  that 
he  did  not  detain  the  alleged  abducted  female  at  all  for 
any  purpose,  was  also  submitted  to  the  jury.  So  these 
criticisms  of  the  charge  of  the  trial  Judge  are  not  assigned 
in  accordance  with  the  rules  of  this  Court,  and  will  not 
be  further  considered. 

The  thirteenth  assignment  of  error  is  directed  at  the 
action  of  the  trial  Judge  in  refusing  to  charge  special 
requests  submitted  by  the  plaintiff  in  error.  This  assign- 
ment of  error  cannot  be  considered,  for  the  reason  that 
the  bill  of  exceptions  fails  to  show  affirmatively  that  these 
several  requests  were  presented  by  the  plaintiff  in  error, 
and  the  Court  requested  to  change  them  at  the  conclusion 
of  the  general  charge.  The  trial  Judge  cannot  be  put  in 
error  for  refusing  to  give  in  charge  special  requests  unless 
it  appears  from  the  record  that  these  requests  were  pre- 
sented at  the  conclusion  of  the  general  charge.  These 
several  requests,  however,  are  based  upon  the  idea  that  the 
mother  of  Pearl  Brown  had  no  legal  right  to  her  custody, 
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and  do  not  embody  sound  principles  of  law,  if  we  are 
correct  in  what  we  have  said  in  disposing  of  plaintiff  in 
error's  second  contention. 

The  fourteenth  assignment  of  error,  which  goes  to  the 
action  of  the  court  in  charging  a  special  request  submitted 
by  the  defendants  in  error,  limiting  the  extent  to  which 
the  jury  could  consider  the  testimony  of  the  witness  Ida 
Sydes,  is  overruled.  We  think  this  charge,  thus  limitr 
ing  the  extent  to  which  the  jury  could  consider  this  evi- 
dence was  proper. 

There  are  other  assignments  of  error  going  to  the  action 
of  the  Court  in  admitting  testimony  over  the  objection  of 
the  plaintiff  in  error  which  we  need  not  consider,  as  they 
are  insufficient  to  challenge  the  action  of  this  court,  for 
the  reasons  stated  in  disposing  of  the  former  assignments 
on  this  subject. 

It  is  also  assigned  as  error  that  the  jury  acted  hastily  in 
returning  its  verdict.  This  is  an  unusual  assignment. 
While  the  jury  does  not  seem  to  have  deliberated  very 
long,  yet  they  were  expressly  instructed  by  the  trial  Judge 
that  they  must  not  bring  in  a  hasty  or  ill-considered  ver- 
dict. Their  duty  to  thoroughly  consider  the  case  was 
strongly  impressed  upon  them  by  the  trial  Judge.  This 
case  seems  to  have  been  on  trial  for  several  da  vs.  and 
doubtless  at  the  close  of  the  trial  the  jurors  had  reached 
a  conclusion  as  to  the  facts  of  this  case.  When  we  con- 
sider the  disgusting  and  nauseating  details  of  this  case, 
we  are  not  disposed  to  criticise  the  jury  for  getting  out 
of  the  atmosphere  of  this  case  as  quickly  as  posible,  con- 
sistent with  their  discharge  of  their  duty  imder  their  oaths, 
and  this  assignment  of  error  is  accordingly  overruled. 

We  will  now  consider  the  assignments  which  go  to 
the  action  of  the  trial  Judge  in  overruling  plaintiff  in 
error's  motion  for  peremptory  instructions,  and  the  assign- 
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ment  that  there  is  no  material  evidence  to  support  the 
verdict  of  the  jury  in  this  case. 

It  is  not  our  purpose,  nor  would  it  be  useful  or  agreeable, 
to  go  into  the  details  of  this  case.  It  is  sufficient  to 
state  that  Pearl  Brovvn,  an  illegitimate  daughter  of  the 
defendant  in  error,  Cora  Brown,  sixteen  years  of  age,  was 
a  member  of  the  family  of  her  mother  and  stepfather 
prior  to  August  31,  1910,  and  was  at  that  time  in  the  cus- 
tody of  her  mother,  and  that  on  the  above  date,  she  tes- 
tifies that  the  plaintiff  in  error,  D.  C.  Jennings,  a  man 
fifty-eight  years  of  age,  on  whose  plantation  the  defendants 
in  error,  with  their  daughter,  lived,  came  upon  her  late 
on  the  afternoon  of  the  date  above  mentioned,  while  she 
was  down  in  the  bottoms  for  the  purpose  of  milking  the 
family  cows ;  that  he  met  her  there  in  his  buggy,  and  forci- 
bly and  against  her  will,  took  her  in  his  buggy  and  carried 
her  to  his  home,  where  he  kept  her  for  a  period  of  about 
three  weeks^  and  while  there  that  he  repeatedly  debauched 
her  person.  This  taking  is  shown  to  have  been  without 
the  consent  of  either  the  mother  or  stepfather.  Her  cus- 
tody remained  with  the  plaintiil  in  error,  and  immoral 
practice  continued,  according  to  the  testimony  of  Pearl 
BrowTi,  until  the  mother  instituted  habeas  corpus  proceed- 
ings in  the  Circuit  Court  of  Shelby  county  for  the  pur- 
pose of  taking  her  daughter  from  the  custody  of  the  plain- 
tiff in  error,  and  having  her  restored  to  her  custody,  or  the 
custody  of  the  Convent  of  the  Good  Shepherd.  After 
hearing  the  evidence,  the  trial  Judge  committed  her  to 
the  convent. 

The  plaintiff  in  error  denies  all  of  the  charges.  So  it 
narrowed  itself  down  as  to  whom  the  jury  would  believe. 
The  jury  saw  fit  to  believe  the  testimony  of  the  girl,  as 
supported  by  the  other  witnesses  of  the  defendants  in  error 
in  the  case,  and  as  a  result  of  their  verdict  they  determined 
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in  favor  of  the  defendants  in  error  the  facts  that  at  the 
time  of  the  alleged  abduction  that  the  girl  "was  in  the  cus- 
today  of  her  mother;  that  she  was  at  the  time  of  the  al- 
leged abduction,  and  had  been  for  some  time  prior  thereto, 
living  a  chaste  life,  and  that  she  was  abducted  by  the  plain- 
tiff in  error  for  the  purposes  of  prostitution  and  concubin- 
age. There  is  ample  evidence  in  the  record  to  support 
the  verdict  of  the  jury;  in  fact,  it  is  not  seriously  con- 
tended by  counsel  for  the  plaintiff  in  error  that  there  is 
jiot  evidence  in  the  record  to  support  the  verdict  of  the 
jury,  but  the  contention  largely  is  that  the  jury  have  found 
a  verdict  in  this  case  upon  evidence  that  is  unworthy  of 
belief,  or  what  counsel  are  pleased  to  term  i)erjured  evi- 
dence. That  is  a  matter  with  which  the  Court  has  no 
concern.  It  is  the  province  of  the  jury  to  find  the  facts. 
The  jury  may  if  it  desires  believe  tlie  evidence  of  an  im- 
peached witness.  It  is  peculiarly  within  the  province 
of  the  iurv  to  say  which  witnesses  they  will  believe  and 
which  witnesses  they  Avill  disbelieve.  After  they  have 
exercised  that  right  and  found  a  verdict,  supported  by 
material  evidence,  and  the  trial  Judge  is  satisfied  with 
that  verdict,  this  Court  will  not  disturb  the  finding  of  the 
jury.  In  other  w^ords,  it  is  not  the  province  of  this 
Court  to  weigh  the  evidence,  nor  to  determine  the  credi- 
bility of  the  witnesses.  That  is  peculiarly  in  the  province 
of  the  jury,  and  we  are  not  prepared  to  say  that  the  ^wry 
were  not  well  warranted  in  finding  the  issues  in  this  case 
in  favor  of  the  defendants  in  error. 

We  have  seldom  seen  a  record  containing  more  revolting 
or  repulsive  details.  The  plaintiff  himself  is  forced  to 
make  admissions  in  this  case  that  brand  him  as  a  moral 
leper.  He  is  a  man  of  wealth  and  influence,  and  has 
about  him  a  number  of  poor  working  people,  and  this 
record  diacloeee  the  fact  that  his  life  has  been  characterized 
by  undiastity. 
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So,  upon  the  whole  record,  we  are  of  opinion  that  there 
is  no  reversible  error,  and  the  judgment  of  thd*  Circuit 
Court  awarding  damages  against  the  plaintiff  in  error  is 
affirmed  with  costs. 


Clain  Adcock  v.  M.  &  O.  E.  R. 

Writ  of  certiorari  denied  by  Supreme  Court. 
(Jackson.     April  Term,  1912.) 

1.  Assignments  of  Ebrob. 

Those  predicated  upon  admission  or  rejection  of  evidence  must 
state  what  the  evidence  admitted  or  excluded  was  and  why 
it  was  erroneous,  and  must  also  refer  to  the  page  of  the 
transcript  where  it  can  be  found. 

2.  PRAcncE.    Striking  out  counts. 

It  is  not  error  for  the  trial  Judge  to  strike  out  all  but  one 
count  of  the  declaration  when  all  are  substantially  the  same. 

3.  Rajlboads.    Anticipation  of  trespasses. 

Where  a  crossing  has  for  a  long  time  been  used  by  many  per- 
sons without  objection  upon  the  part  of  a  railway  company 
to  such  an  extent  as  to  make  it  a  custom,  the  company  may 
be  held  to  the  exercise  of  reasonable  foresight  to  ascertain 
and  anticipate  the  presence  of  persons  on  or  near  the  cross- 
ing. 

4.  Same.    Failure  to  have  some  one  on  car  that  is  being  stoitched. 

It  is  negligence  for  a  railway  company  to  send  detached  cars 
over  a  much-frequented  crossing  without  some  one  on  the 
cars  or  at  the  crossing  to  give  warning  of  approaching  cars. 
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5.  Same.    Contributory  negligence. 

But  the  Tiolation  of  this  duty  does  not  exempt  the  party  about 
to  enter  upon  the  track  from  the  obligation  to  exercise  due 
care  for  his  own  safety,  and  if  it  be  shown  that  the  injured 
party  entered  upon  the  track  at  a  crossing  within  the  switch- 
ing grounds  without  looking  or  listening,  when,  by  exercis- 
ing his  faculties  he  would  have  learned  of  the  approach  of 
a  car,  there  can  b^  no  recovery. 


Fbom  Gibson  (Bounty. 


Appeal  in  error  from  the  Gibaon  Circuit  Court.    Thos. 
E.  Habwood,  Judga 

Wade  &  Nichols  and  Coulteb  &  Coultee  for  Plain- 
tiff in  Error. 

OooPEB  &  'Olabk  and  C.  G.  Bond  for  Defendant  in 
Error. 

Mb.  Justice  Cate  delivered  the  opinion  of  the  Court. 

Shortly  after  noon,  on  the  24th  day  of  September,  1910, 
ihe  plaintiff,  Clain  Adcock,  was  crossing  the  tracks  of  the 
defendant  railroad  company  in  its  switch  yards  in  the 
city  of  Trenton,  Tennessee,  and  while  standing  on  a  side 
track  looking  south  waiting  for  a  through  freight  to  pass, 
in  order  that  he  might  cross  to  the  west  side  of  the  rail- 
road tracks,  a  local  freight,  engaged  in  switching  in  the 
yards,  backed  upon  him  from  the  north,  the  front  car 
striking  him  and  knocking  him  to  the  track  and  so 
mangling  both  his  feet  that  it  became  necessary  to  ampu- 
tate them.  To  recover  damages  for  this  injury  the 
plaintiff  instituted  this  suit  in  the  Circuit  Court  of  Tren- 
ton, Tennessee. 
10 
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While  there  are  four  counts  in  the  declaration,  the  neg- 
ligence charged  against  the  defendant  is  that  it  caused 
this  train  of  the  company's  to  be  suddenly  backed  against 
the  plaintiff  from  the  north  without  having  any  person 
on  the  rear  of  the  cars  to  give  persons  crossing  over  said 
tracks  notice  of  the  approach  of  cars,  and  in  failing  in 
any  way  to  warn  the  plaintiff  of  the  impending  danger. 
It  is  charged  that  there  was  not  only  no  one  on  the  cars 
which  struck  him  to  give  him  warning  of  the  approach 
of  the  cars,  but  it  is  also  averred  that  the  whistle  of  the 
engine  was  not  sounded,  nor  was  the  bell  rung  or  any 
warning  of  any  character  whatever  given  that  the  train 
was  backing.  It  is  also  averred  that  this  injury  occurred 
upon  a  public  crossing,  or  at  least  such  crossing  as  made  it 
obligatory  upon  the  defendant  to  approach  it  in  such  a  way 
as  to  give  warning  to  persons  whose  presence  might  be 
anticipated. 

The  defendant  first  filed  a  demurrer  to  the  declaration, 
which  was  overruled  by  the  Court,  and  to  which  it  is  not 
necessary  to  give  notice. 

The  defendant  then  pleaded  the  general  issue,  and  also 
filed  a  plea  of  contributory  negligence. 

Before  the  beginning  of  the  trial  tlie  trial  Judge  stated 
that  the  first  three  counts  of  the  declaration  averred  sub- 
stantially the  same  causes  of  action,  and  set  forth  the  same 
adts  of  negligence,  and  required  the  plaintiff  to  elect  which 
of  these  counts  he  would  proceed  to  trial  upon.  The 
plaintiff  declined  to  elect,  when  the  Court,  of  its  own 
motion  struck  out  the  first  and  third  counts,  and  the  case 
went  to  trial  upon  the  second  and  fourth  counts  of  the 
declaration. 

At  the  conclusicm  of  the  plaintiff's  evidence  the  defend- 
ant moved  the  Court  to  peremptorily  instruct  the  jury  to 
return  a  verdict  in  its  favor,  which  motion  was  granted, 
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and  a  verdict  in  favor  of  the  defendant  was  accordingly 
entered. 

Motion  for  a  new  trial  was  made  and  overruled,  and 
the  plaintiff  has  brought  the  case  to  this  Court,  and  has 
assigned  errors. 

The  first  four  assignments  of  error  are  directed  to  the 
action  of  the  trial  Judge  in  sustaining  the  motion  for 
I)ereniptory  instructions,  and  raises  the  sole  question  as  to 
whether  there  is  any  material  evidence  in  the  record  upon 
which  a  verdict  in  favor  of  the  plaintiff  could  be  based. 

The  fifth  assignment  of  error  is  directed  to  the  action 
of  the  trial  Judge  in  refusing  to  permit  the  plaintiff  in 
error  to  prove  the  mental  capacity  and  educational  ad- 
vancement of  the  plaintiff.  This  assignment  is  insuffi- 
cient. It  does  not  set  forth  the  substance  of  the  testi- 
mony, the  exclusion  of  which  is  complained  of,  nor  docs 
it  refer  to  the  pages  of  the  transcript  wliere  this  evidence 
can  l)e  found.  For  this  reason  tlie  assignment  of  error 
will  not  be  considered  by  this  Court. 

The  sixth  and  seventh  assignments  of  error  are  likewise 
directed  at  the  ruling  of  the  trial  Judge  in  iDcrmitting  the 
defendant  to  offer  certain  evidence  over  the  objection  of 
the  plaintiff,  and  in  excluding  certain  evidence  offered  by 
the  plaintiff  in  error  upon  objection  of  the  defendant  in 
error.  These  two  assignments  of  error  are  subject  to  the 
same  criticism  as  assignment  Xo.  5.  They  are  entire 
insufficient  and  are  not  in  compliance  with  the  rules  of 
this  Court.  Gorrell  v.  Mayor  and  Alderm^v  of  Newport, 
1  Chy.  App.  Rep.,  120. 

The  eighth  assignment  of  error  is  directed  at  the  action 
of  the  trial  Judge  in  striking  out  the  first  and  third  counts 
of  the  declaration.  AVe  are  of  the  same  opinion  as  the 
trial  Judge. 
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We  think  the  first,  second  and  third  counts  of  the  decla- 
ration charge  the  same  acts  of  negligence  and  that  the 
Court  was  not  in  error  in  striking  out  two  of  said  counts. 
We  think  either  of  those  counts  contain  a  full  statement  of 
the  cause  of  action,  and  that  the  plaintiff  in  error  could 
not  be  be  prejudiced  by  this  action  of  the  trial  Judge;  in 
fact,  we  think  it  is  entirely  proper  for  the  trial  Judge  tp 
simplify  the  issues  as  much  as  possible,  and,  if  necessary 
to  that  end,  we  know  of  no  reason  why  he  might  not  direct 
a  reconstruction  of  the  issues  to  be  submitted  to  the  jury. 

The  sole  question,  then,  for  the  determination  of  this 
Court  is  whether  or  not  the  trial  Judge  erred  in  granting 
the  defendant's  motion  for  peremptory  instructions,  and 
this  involves  an  examination  of  the  material  and  determi- 
native facts  of  the  case. 

As  before  stated,  the  plaintiff  was  injured  while  cross- 
ing the  railroad  yards  in  the  city  of  Trenton.  He  was 
going  west  on  a  public  street  of  the  city  of  Trenton,  which, 
if  extended,  would  cross  the  railroad  tracks  practically  at 
right  angles.  It  is  not  clear  from  this  record  whether  or 
not  this  street  extended  beyond  the  railroad  tracks,  but 
there  were  some  residences  and  industries  on  the  west  side 
of  this  track,  and  it  is  probable  from  this  record  that  there 
was  an  extension  of  the  street,  or  at  least  a  way  that  was 
traveled  to  some  extent  west  of  the  railroad  tracks  which 
might  be  considered  as  a  continuation  of  this  street.  A 
number  of  years  ago  there  was  a  public  crossing  at  the 
point  where  the  injury  occurred.  This  crossing  was  per- 
mitted to  go  down  or  was  abandoned  some  twelve  to  fif- 
teen years  before  the  time  of  the  accident,  and  it  was  not 
kept  up  and  maintained  as  a  regular  crossing;  yet,  never-, 
theless,  there  was  more  or  less  use  of  this  crossing  by  pe- 
destrians and  people  on  horseback,  and  to  some  extent  it 
was  used  by  persons  traveling  in  buggies  and  wagons,  but 
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the  proof  is  that  it  was  only  used  as  a  crossing  for  wagons 
occasionally,  and  that  such  wagons  as  crossed  there  were 
empty  wagons,  the  crossing  being  too  rough  for  a  loaded 
wagon  to  cross. 

We  think  there  is  abundant  proof  in  this  record  tending 
to  prove  that  this  crossing  was  used  with  considerable  fre- 
quency in  the  manner  above  indicated  from  the  time  it  was 
abandoned  as  a  public  crossing  until  the  date  of  the  injury. 

On  the  day  in  question,  the  plaintiff,  who  was  past  six- 
teen years  of  age  at  the  time  of  the  injury,  says  that  he 
had  started  to  cross  the  railroad  track  for  the  purpose  of 
going  to  the  home  of  a  Mr.  Smith,  who  lived  west  of  the 
railroad,  to  borrow  a  book  for  his  sister  to  read.  He  says 
that  when  he  got  under  the  thorn  tree  near  the  railroad 
track  that  he  looked  and  listened,  and  that  about  the  time 
he  started  across  the  railroad  tracks,  there  being  two  or 
three  side  tracks  and  the  main  track  to  cross,  that  he  heard 
No.  20  blow  for  a  crossing  which  is  south  of  the  point 
where  he  was  injured.  He  says  that  when  he  reached  the 
side  track  next  to  the  main  line  that  No.  20,  which  was  a 
through  freight,  was  so  close  and  was  coming  so  rapidly 
that  he  stopped  and  stood  in  the  center  of  the  side  track, 
looking  south,  waiting  for  the  through  freight  to  pass  him 
so  that  he  could  continue  his  journey  to  the  west  of  the 
tracks.  While  standing  there  looking  south,  a  local 
freight  train,  which  was  at  that  time  in  the  yards  and 
engaged  in  switching,  backed  some  cars  along  the  side 
track  upon  which  the  plaintiff  was  standing,  backing  from 
the  north  toward  him.  The  cars  were  moving  slowly,  and 
while  the  plaintiff  was  standing  looking  south,  the  cars 
that  were  being  backed  by  the  engine  ran  against  him, 
knocked  him  down,  and  inflicted  the  injuries  com- 
plained of. 
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The  plaintiff  gives  this  account  of  the  accident:  "I  got 
down  to  the  crossing  and  stopped  in  front  of  the  thorn 
tree  and  made  a  cigarette  and  didn't  have  any  match,  and 
went  on  and  got  to  the  crossing,  and  20  blowed,  going 
north,  and  I  looked  up  that  way  and  this  way,  and  20  was 
about  fifteen  yards  from  me  when  I  made  the  side  track, 
and  it  was  making  so  much  noise  I  didn't  hear  the  local 
passing.  And  it  hit  me  in  the  back  and  throAved  me  in  the 
middle  of  the  track,  and  all  the  cars  but  the  first  two  and 
the  engine  went  over  me.  The  train  stopped  between  the 
cars,  and  I  was  afraid  to  get  out  from  under  there,  and 
the  train  crawled  up  about  half  a  car  length  to  the  middle 
and  I  crawled  out  and  holloed  to  the  brakeman,  and  he 
went  and  brought  a  buck  of  greasy  water  there." 

We  have  four  witnesses  who  witnessed  this  accident 
stating  pasitively  that  the  plaintiff  went  upon  this  side 
track  or  passing  track  without  looking  north;  that  he 
walked  in  the  center  of  the  track  and  stood  there  facing 
south,  waiting  for  the  through  freight  to  pass,  until  the 
local,  which  was  switching,  backed  from  seventy-five  to 
one  huiidi'ed  and  fifty  foot,  striking  him  and  causing  the 
injury.  It  is  shown  by  all  the  witnesses  in  the  case  who 
testify  on  that  subject  that  the  cars  were  being  moved  back 
slowlv.  It  is  also  shown  bv  the  witnesses  that  there  was 
no  one  on  the  south  end  of  the  cars,  and  that  no  warning 
was  given  to  the  plaintiff  l)v  any  of  the  servants  of  the  de- 
fendant. 

It  is  shown  bv  a  little  colored  bov,  who  witnessed  the 
accident,  that  he  warned  him  of  the  approach  of  the  train, 
but  that  if  he  heard  him  lie  gave  no  heed. 

We  are  of  opinion  from  the  facts  of  this  case  that  while 
place  where  the  injury  occurred  was  not  a  regular  cross- 
ing at  the  time  of  the  injury,  that  it  was  frequently  used 
as  a  crossing  by  those  who  lived  in  that  immediate  neigh- 
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borhood,  and  others.  We  are  of  opinion  that  there  is 
such  use  of  this  crossing  shown  as  will  Ibring  this  case 
within  the  rule  announced  in  Fleming  v,  R,  R.  Co.,  106 
Tenn.,  374,  as  follow^s : 

"The  general  rule  that  a  railroad  company  is  not  bound, 
in  the  operation  of  its  trains,  to  anticipate  the  presence  of 
a  trespasser  nor  to  provide  for  his  safety,  when  his  pres- 
ence is  not  known,  does  not  excuse  it  from  the  exercise  of 
ordinary  care  to  observe  the  presence  of  persons  oh 
its  track,  and  to  save  them  from  injury  by  its  mov- 
ing trains  or  cars,  when  such  persons  are  using  the  com- 
pany's tracks  from  necessity  or  by  permission,  and  in  ac- 
cordance with  a  long-continued  custom,  on  business  at  a 
depot,  and  the  company  therefore  had  reason  to  expect 
their  presence  on  its  tracks." 

We  are  of  opinion  that  the  proof  as  to  the  use  of  that 
crossing  was  such,  other  questions  out  of  the  way,  as  would 
have  made  it  imperative  on  the  trial  Judge  to  submit  to 
the  jury  the  question  as  to  whether  or  not  the  defendant 
was  negligent  in  not  having  some  one  in  a  position  upon 
the  moving  cars  to  warn  the  plaintiff. 

We  are  also  of  opinion  that  upon  the  undisputed  facts 
of  this  record  that  the  train  that  injured  the  plaintiff  was 
engaged  in  switching  operations,  and  there  is  no  question 
but  what  the  injury  occurred  in  the  switch  yards  of  the 
defendant.  So  that  the  statutory  precautions  have  no 
application  to  this  case,  but  that  it  must  be  determined 
upon  the  principles  of  the  common  law. 

As  before  stated,  there  is  evidence  in  this  record  tend- 
ing to  prove  negligence  on  the  part  of  the  defendant,  and 
vidence  from  Avhich  a  jury  would  have  been  warranted 
in  finding  that  the  defendant  was  negligent  in  not  having 
some  one  in  a  position  on  these  moving  cai^s  to  observe 
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the  crossing  where  this  injury  occurred  and  to  give  the 
plaintiff  warning  of  the  approach  of  the  cars. 

So  the  real  question,  for  our  determination  is  whether  or 
not  the  plaintiff  was  guilty  of  such  contributory  negligence 
as  will  bar  his  recovery. 

'The  fact  that  people  repeatedly  cross  the  tracks  at  a 
place  where  there  is  no  public  right  of  passage  does  not 
entail  upon  the  company  any  duty  to  treat  the  place  as  a 
public  crossing,  and  the  fact  that  there  are  numerous  tres- 
passers and  that  the  act  is  committed  often  does  not  in 
itself  relieve  their  presence  upon  the  track  of  the  character 
of  a  trespass,  but  situations  may  arise  from  which  the  com- 
pany ought  reasonably  to  foresee  danger,  and  in  such  cases 
it  has  been  held  that  the  company  is  not  absolved  from 
ordinary  care  and  precautions  to  prevent  injuries."  3 
Elliott  on  Railroads,  sec.  1154. 

While  the  foregoing  is  said  with  reference  to  the  duty 
of  the  railroad  company,  it  is  also  the  duty  of  a  traveler 
approaching  a  railroad  track,  even  at  a  crossing,  to  look 
and  listen  for  moving  trains  from  a  place  where  danger 
can  be  discerned  and  precaution  taken  to  avert  it.  If,  for 
instance,  the  noise  is  so  great  that  an  approaching  train 
cannot  be  heard,  of  the  obstructions  such  that  it  cannot  be 
seen,  then  the  traveler  must  come  to  a  halt  and  look  and 
listen."    Ibid.,  sec.  1167. 

While  the  plaintiff  insists  that  when  he  went  on  the 
track  he  looked  this  way  and  that  way,  it  is  clear  from  this 
evidence  that  he  did  not  look  in  the  direction  of  the  switch- 
ing cars,  or  he  would  have  seen  them,  there  being  nothing 
to  obstruct  his  view  of  the  approaching  cars.  It  cannot 
be  said  that  one  who  simply  looks  and  listens  in  such  man- 
ner as  not  to  see  and  hear  what  he  should  have  seen  and 
heard  has  exercised  that  degree  of  care  which  the  law  re- 
quires. 


STATE  OF  TENNESSEE.  137 

Adcodc  V.  Railroad. 

Our  Supreme  Court,  in  this  ease  of  Railroad  v.  Dies, 
14  Pick.,  663,  speaking  of  the  obligations  of  a  traveler  to 
stop  and  look  and  listen,  states  the  following : 

"These  obligations  to  stop  and  look  and  listen  must  re- 
ceive a  reasonable  construction  and  interpretation.  It 
cannot  be  required  that  a  person  shall  always  stop  or  al- 
ways look  or  always  listen,  but  the  requirement  is  that 
these  precautions  shall  be  so  observed  as  to  free  the  party 
from  all  negligence.  A  party  cannot  be  required,  for 
instance,  to  stop  or  listen  when,  on  approaching  a  crossing, 
he  can  see  a  reasonable  distance  up  and  down  the  track,  so 
as  to  be  certain  he  runs  no  risk  in  crossing.  He  cannot 
be  required  to  listen  if  he  is  deaf  or  the  noise  of  the  sur- 
roundings is  so  great  as  to  preclude  all  possibility  of  hear- 
ing. He  cannot  be  held  liable  for  negligence  in  failing 
to  look  when  his  view  is  absolutely  cut  off  or  so  obstructed 
as  that  he  can  see  nothing  until  he  is  entering  or  has  en- 
tered on  the  track." 

In  Patton,  Admr.,  v.  The  Railroad,  5  Pick.,  371,  it  is 
held  that  it  is  the  duty  of  a  person  about  to  go  upon  a  rail- 
road track  to  look  and  listen  for  trains  and  to  contiue  to 
do  so  while  he  remains  upon  the  track.  The  neglect  to 
perform  this  duty  constitutes  contributory  negligence  that 
may  defeat  an  action  by  such  person  for  injuries  received 
while  upon  the  track  from  other  negligence  than  failure  of 
the  company  to  observe  the  statutory  precautions. 

In  Railroad  v.  Satterwhite,  4  Gates,  185,  it  is  said: 

"A  railroad  track  is  an  admonition  of  danger,  and  to 
go  upon  it  without  looking  or  listening  is  generally  an  act 
of  negligence,  but  it  is  not  an  inflexible  rule,  for  there  are 
many  conditions  and  environments  that  excuse  the  exercise 
of  this  legal  duty." 

See,  also,  Taylor  v.  Railroad,  93  Tenn.,  306. 
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In  the  case  above  quoted  from  the  deceased  could  not 
see  the  approaching  train  on  account  of  box  cars  obstruct- 
ing his  view,  nor  could  he  hear  the  approaching  train  on 
account  of  the  noise  by  a  near-by  mill,  and  the  Court  held 
that  under  these  circumstances  it  was  a  question  of  fact 
for  the  jury  as  to  whether  or  not  the  deceased  exercised 
ordinary  care  for  his  own  safety. 

In  Elliott  on  Railroads,  Vol.  3,  sec.  1166,  it  is  said: 

**The  overwhelming  weight  of  authority  aiBrms  the  rule 
to  be  that  a  traveler  approaching  a  railroad  crossing  must 
look  and  listen.  If  this  duty  is  omitted,  the  Court  is 
bound  to  instruct,  as  matter  of  law,  that  a  verdict  be  re- 
turned in  favor  of  the  defendant  company,  except  in  cases 
of  a  peculiar  nature,  where  there  are  facts  excusing  the  per- 
formance of  the  duty.  .  .  .  It  is  as  much  a  breach 
of  duty  on  the  part  of  the  traveler  to  omit  to  look  and 
listen  as  it  is  for  a  railroad  company  to  omit  the  signals 
required  by  law,  Ix^cause  a  duty  may  be  as  effectively  pre- 
scrilxHi  by  the  common  law  as  by  legislative  enactment." 

From  the  authorities  above  cited  it  is  perfectly  clear 
that  it  is  the  duty  of  a  traveler  approaching  a  railroad  with 
a  view  to  crossing,  or  with  a  view  to  going  upon  the  track, 
to  look  and  listen,  and  this  duty  is  a  continuing  one  so 
long  as  he  remains  upon  the  track,  and  unless  there  is 
scmiething  in  tlie  circumstances  surrounding  him  to  excuse 
liim  from  performing  this  legal  duty  a  failure  on  his  part 
to  perform  it  is  such  contributory  negligence  as  will  defeat 
his  right  of  action  at  common  law.  As,  for  instance,  he 
is  not  bound  to  look  where  his  view  is  obstructed,  nor  is 
he  bound  to  listen  where,  on  account  of  deafness  or  un- 
usual noise  from  other  sources,  he  is  unable  to  hear.  But 
in  the  case  at  bar  there  was  nothing  whatever  to  prevent 
the  plaintiff  from  seeing  the  approach  of  the  cars  that 
struck  him,  if  he  had  looked.       The  four  witnesses  intro- 
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(iuoed  by  him  make  this  absolutely  certain,  and  while  he 
does  state  that  before  going  upon  the  track  he  looked  this 
way  and  that  way,  it  is  absolutely  clear  from  the  undis- 
puted proof  in  this  case  that  he  did  not  look  north  in  'the 
direction  of  this  approaching  train.  Four  witnesses  tes- 
tify that  he  did  not,  and  it  is  clear  that  if  he  had  looked 
he  would  have  seen  the  approaching  cars.  As  'before 
stated,  the  duty  of  looking  and  listening  must  be  performed 
in  such  manner  as  to  be  effective. 

We  think,  beyond  question,  that  this  case  must  be  con- 
trolled by  the  principles  of  the  common  law,  since  the 
statutory  precautions  have  no  application  in  switch  yards 
when  trains  are  engaged  in  necessary  switching  opera- 
tions. /?.  i?.  r.  Pugh,  95  Tenn.,  421 ;  R,  R.  v,  Martin,  5 
(^ates,  286.  And  this  is  true  whether  the  injury  occurs 
on  or  off  a  street.  Xiiimerous  other  authorities  to  this 
effect  are  cited  bv  learned  counsel  for  the  defendant  in 
their  brief,  but  it  is  whollv  unnecessary  to  encumber  this 
opinion  with  further  citations. 

VMiile  the  plaintiff  was  a  boy,  just  passed  sixteen  years 
of  age,  he  was  entirely  familiar  with  the  defendant's  switch 
yards  in  Trenton.  So  familiar  was  he  with  the  opera- 
tions of  the  trains,  he  states  that  when  he  heard  one  blow 
he  knew  it  to  be  No.  20,  or  took  it  to  bo  No.  20.  It  fur- 
ther appears  in  this  record  that  he  was  accustomed  to 
swinging  freight  trains  in  and  about  the  switch  yards  of 
the  defendant,  and  that  he  had  been  frequently  admonishe<l 
not  to  do  so,  and  had  lx»en  thoroughly  warned  of  the  dan- 
gers incident  thereto.  So  that  it  cannot  be  said  in  this 
case  that  the  plaintiff  was  not  entirely  familiar  wnth  the 
switch  yards  and  the  operations  of  defendant's  trains.  He 
knew  that  they  were  liable  to  be  switching  there  at  any 
time,  as  he  substantially  states  in  his  testimony.  He  also 
knew  of  the  danger  incident  to  going  upon  the  railroad 
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tracks,  and  from  the  undisputed  evidence  in  this  case  he 
went  upon  this  side  track  without  ever  making  any  suffi- 
cient effort  to  ascertain  whether  or  not  a  train  was  ap- 
proaching him  from  the  nortL  He  took  a  position  in 
the  center  of  the  track  and  stood  there  looking  south,  with- 
out exercising  any  precaution  for  his  own  safety  until  this 
switching  train  had  moved  down  upon  him  for  a  distance 
of  one  hundred  or  more  feet,  approaching  him  slowly, 
giving  him  ample  opportunity  to  avoid  injury.  If  he  had 
been  exercising  any  precautions  whatever  for  his  own 
safety. 

So,  we  are  of  opinion  that  while  there  was  evidence  in 
this  record  from  which  a  jury  might  have  found  that  the 
defendant  was  negligent  in  not  having  some  person  on 
the  rear  of  the  moving  cars,  as  they  approached  this  cross- 
ing to  warn  plaintiff  of  the  approach  of  the  train ;  yet  we 
are  also  of  the  opinion  that  the  conduct  of  the  plaintiff 
was  such  that  his  own  contributory  negligence  proximately 
contributed  to  his  injury,  and  that  if  he  had  been  exercis- 
ing that  degree  of  care  and  caution  for  his  own  safety  that 
the  law  requires,  the  injury  would  have  been  averted. 

We  are  of  opinion,  therefore,  that  the  trial  Judge  was 
not  in  error  in  granting  the  defendant's  motion  for  peremp- 
tory instructions  on  the  ground  of  the  plaintiff's  contribu- 
tory negligence. 

The  result  is  that  the  judgment  of  the  Circuit  Court  is 
affirmed  with  costs. 


STATE  OF  TENNESSEE.  141 


Sills  V.  La  than. 


Delia  Sills  v.  Sid  Lathan. 

1.  Declaration.    Proof.    Variance. 

The  substance,  the  material  or  essential  grounds  of  the  action, 
only  need  be  established  by  proof. 

2.  Breach    of   Promise   of    Marriage.       Unchaste   character  of 

plaintiff. 

The  unchaste  character  of  plaintiff  to  an  action  of  breach  of 
promise  of  marriage  is  no  defense  if  known  before  and  at 
the  time  of  the  engagement. 

3.  Peremptory   Instructions.       Disbelief  in  plaintiff's  story  or 

theory. 

The  action  of  a  trial  Judge  in  directing  a  verdict  for  defendant 
because  he  did  not  believe  plaintiff's  story  cannot  be  sus- 
tained under  the  rules  of  practice  adopted  In  this  state. 


From  Lauderdale  County. 


Appeal  in  error  from  the  Circuit  Court  of  Lauderdale 
County.       S.  J.  Everett,  Judge. 

Craig  &  Bullock  for  Plaintiff  in  Error. 

J.  E.  Pierson,  for  Defendant  in  Error. 

Mr.  Justice  Higgins  delivered  the  opinion  of  the 
Court. 

This  is  an  action  of  damages  for  an  alleged  breach  of 
contract  of  marriage.  At  the  conclusion  of  all  the  proof 
the  Circuit  Judge  dismissed  the  suit  upon  motion  of  the 
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defendant.  The  plaintiff,  Delia  Sills,  prosecutes  this 
appeal.  Her  principal  assignment  of  error  is  in  criticism 
of  the  action  of  the  Court  in  sustaining  the  motion  for  per- 
emptory instructions. 

The  particular  grounds  upon  which  the  Court  dismissed 
the  action  are  not  apparent.  From  the  arguments  and 
admissions  of  counsel,  the  learned  Judge  seemed  to  be  of 
opinion  that  there  was  a  fatal  variance  between  the  declara- 
tion and  the  proof  with  respect  to  the  readiness  and  will- 
ingness of  the  plaintiff  to  marry  the  defendant.  It  is 
also  urged  that  the  proof  undoubtedly  shows  that  plaintiff 
was  of  unchaste  character  preceding  and  at  the  time  of  the 
promise  to  marry.  It  is  likewise  argued  that  plaintiff 
showed  herself  to  be  absolutely  unworthy  of  belief  and  that 
no  verdict  could  bo  predicated  on  her  testimony.  It  is 
also  insisted  that  the  testimony  clearly  showed  that  she 
was  disentitled  to  any  recovery. 

As  before  stated,  this  is  a  breach  of  promise  suit.  Se- 
duction is  averred  in  aggravation  of  damages  and  not  as 
a  separate  cause  of  action.  Plaintiff  alleged  in  substance 
that  she  was  a  single  woman,  and  that  defendant  and  she 
had  entered  into  an  agreement  to  marry;  that  she  ^vas 
ready  and  willing  at  all  times  up  to  the  bringing  of  the 
suit  to  marry  the  defendant,  but  that  he  had,  on  request, 
declined  to  do  so.  It  was  specifically  averred  that  she 
had,  within  a  year  before  the  bringing  of  her  suit,  requesteil 
defendant  to  marry  lier,  but  that  he  had  refused  to  do  so 
at  that  time,  and  had  failed  and  refused  to  marry  her 
during  other  times  before  and  after  said  request,  and  that 
he  had  notice  of  her  willingness  and  readiness  to  marry 
him  at  anv  time. 

Vpon  the  trial  of  the  case  plaintiff  was  asked  with  refer- 
ence to  her  willingness  to  marry  the  defendant.  She 
stated  that  she  had  l)een  willing  and  ready  to  marry  him  at 
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any  time  up  to  the  birth  of  her  child,  in  January,  1911, 
but  that  she  was  thereafter  not  willing.  This  suit  was 
instituted  some  four  months  after  the  birth  of  the  child. 
It  was  urged  below  and  argued  here  that  this  proof  is 
fatally  at  variance  with  the  averment  of  her  declaration 
that  she  was  ready  and  willing  to  marry  him  up  to  the 
institution  of  this  suit.  It  is  apparent  that  there  is  a  dif- 
ference between  the  allegation  and  the  proof,  but  we  are 
of  opinion  that  it  is  not  a  fatal  variance.  The  material 
averment  was  the  readiness  and  willingness  of  the  plain- 
tiff to  marry  the  defendant  from  time  to  time  until  there 
was  a  flat  refusal  upon  his  part  to  comply  with  his  prom- 
ise. The  substantive  part  of  this  declaration  sets  fortli 
the  fact  that  for  some  year  or  more  preceding  the  institu- 
tion of  this  suit  defendant  and  she  were  engaged  to  be 
married;  that  he  had  been  requested  to  comply  with  his 
promise,  and  had  failed  and  refused  to  do  so.  This  set 
forth  a  cause  of  action.  We  do  not  think  that  the  liber- 
ality of  the  pleader  in  averring  a  readiness  to  marry  up  to 
the  time  of  the  bringing  of  the  suit  (an  unnecessary  aver- 
ment) requires  her  to  prove  this  statement  literally.  If 
not  so  required,  the  variance  is  not  fatal. 

When  this  question  of  variance  was  raised  in  the  Court 
below  counsel  for  plaintiff  requested  permission  to  amend 
the  declaration  so  as  to  change  the  averment  with  respect 
to  the  readiness  to  marry  so  as  to  correspond  with  the 
proof.  The  learned  trial  Judge  denied  the  motion.  Mat- 
ters of  amendment  are  generally  in  the  discretion  of  trial 
Judges,  and  their  actions  with  respect  thereto  will  seldom 
be  reviewed  by  Appellate  Courts.  Nevertheless,  this  dis- 
cretion is  sometimes  subject  to  review.  In  the  instant 
case,  if  we  had  deemed  this  amendment  essential  to  the 
salvation  of  plaintiff's  case,  we  would  be  disposed  to  sus- 
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tain  the  assignment  of  error  predicated  upon  the  denial 
of  the  right  to  amend. 

It  is  most  earnestly  insisted  that  this  is  a  case  where 
this  Court  can  readily  see  the  impossibility  of  a  recovery 
by  the  plaintiff,  and  that  for  this  reason  the  judgment  of 
lower  Court  should  be  affirmed.  We  are  none  too  favor- 
ably impressed  with  the  character  of  the  plaintiff  for  chas- 
tity. We  hardly  think  she  can  sustain  her  charge  that 
she  had  lost  her  virtue  at  the  hands  of  the  defendant 
Notwithstanding  this,  she  testifies  to  a  state  of  facts  which 
justify  some  recovery  for  breach  of  promise  of  marriage 
if  the  jury  believe  her.  The  unchaste  character  of  the 
female  to  a  marriage  contract  is  a  good  defense  in  those 
cases  only  in  which  it  is  unknown,  and  in  those  cases 
wherein  because  of  unchastity  the  man  declines  to  per- 
form his  promise.  A  promise  to  marry  even  the  basest 
of  women,  if  her  character  is  known,  is  no  justification 
for  a  breach. 

The  plaintiff  testifies  to  a  promise  by  the  defendant  to 
marry  her,  and  also  a  refusal  repeatedly  and  especially 
just  prior  to  the  birth  of  her  child  to  do  so.  He  himself 
admits  that  he  knew  of  plaintiff's  unchaste  character  be- 
fore and  at  the  time  he  began  to  visit  her.  His  conten- 
tion that  he  never  promised  to  marry  her,  but  visited  her 
for  illicit  purposes  only  is  offset  by  her  testimony  that  he 
had  solemnly  promised  to  marry  her  before  she  ever 
yielded  to  him.  It  was  not  the  province  of  the  trial  Judge 
to  determine  the  credibility  of  these  parties.  Plaintiff 
had  the  right  to  submit  her  story  and  its  corroborations 
to  the  jury,  regardless  of  her  Magdalenian  character  or 
reputation. 

This  Court  is  asked  to  adopt  the  Federal  practice  of  sus- 
taining motions  for  peremptory  instructions  whenever  the 
trial  Judge  reaches  the  conclusion  that  he  will  set  aside  a 
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verdict  if  rendered  in  favor  of  a  certain  party.  We  de^ 
cline  to  go  to  this  length.  The  Federal  practice  has  some 
features  to  commend  it,  but  we  do  not  believe  it  can  logics 
ally  be  adopted  in  Tennessee  so  long  as  we  have  on  our 
statute  books  a  rule  forbidding  Judges  setting  aside  more 
than  two  verdicts  on  the  facts.  This  is  a  legislative 
declaration  that  the  juries  are  the  judges  of  facts  and  of 
the  credibility  of  witnesses,  and  the  Court  must  not  inter- 
fere with  that  prerogative,  although  he  may  heartily  dis- 
approve of  the  verdict  if  rendered  in  a  certain  way. 

There  seems  to  be  a  misconception  of  the  practice  pre- 
vailing in  this  state.  At  no  time  does  a  trial  Judge  pre- 
ceding action  on  a  motion  for  a  new  trial  have  the  right  to 
pass  upon  the  credibility  of  witnesses.  If  any  witness 
whose  testimony  is  not  inherently  incredible  or  absurd 
makes  out  a  ease  set  forth  in  the  declaration,  the  issues 
must  be  submitted  to  the  jury,  although  the  trial  Judge 
may  be  of  the  opinion  that  the  witness  is  not  entitled  to 
anv  credence  whatever.  So  in  the  instant  case,  it  was 
not  for  the  learned  trial  Judge  to  intercept  the  case  before 
it  reached  the  triers  of  fact  because  he  did  not  believe 
plaintiff's  story. 

We  do  not  undertake  to  prejudge  or  forejudge  the  plain- 
tiff's case.  It  may  not  be  worth  her  while  to  have  the 
matters  passed  upon  by  a  jury  of  her  county.  We  simply 
hold  that  she  has  the  right  to  submit  her  contentions  to  the 
jury  and  that  the  Court  was  in  error  in  not  so  doing.  We 
feel  constrained  to  reverse  the  judgment  and  remand  the 
caiise  to  the  Court  below  for  a  new  trial.  Defendant  will 
pay  the  costs  of  this  Court. 

11 
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Henry  J.  Long  v.  Columbus  E.  Thomas. 


1.  Contracts.    Agreement  to  lend  money.    Damages  for  brecteh. 

Substautial  damages  may  be  recovered  for  breach  of  a  specific 
contract  to  lend  a  certain  sum  for  a  si>eciflc  purpose  out  of 
which  |)ecuniary  loss  may  reasonably  be  anticipated. 

2.  Same. 

But  the  evidence  must  show  the  existence  of  a  definite  contract 
and  knowledge  thereof  or  of  circumstances  such  as  bring 
home  to  the  lender  the  probable  financial  loss  tliat  would 
result  from  breach  of  the  agreement  to  make  the  loan. 


Feom  Shelby  County. 


Ai)peal  in  error  from  the  Circuit  Court  of  Shelby 
County,  Division  Xo.  1.      J.  P.  Young,  Judge. 

A.  H.  Murray  for  Plaintiff  in  Error. 

P.  M.  D.  DowDALL  for  Defendant  in  Error. 

Mr.,  Justice  Hiogins  delivered  the  opinion  of  the 
Court. 

The  present  suit  is  in  this  jurisdiction  an  unusual  one. 
Plaintiff  below  averred  in  his  declaration  that  the  defen- 
dant had  contracted  and  agreed  to  lend  him  a  certain  sum 
of  money  for  the  purpose  of  completing  the  purchase  of 
a  small  tract  of  land  that  was  on  the  market  in  Shelby 
county;  that  the  agreement  had  been  entered  into  with 
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this  purpose  in  view;  that  a  contract  of  purchase  for  the 
land  had  been  entered  into  between  Thomas  and  the 
agent  of  the  owner,  and  that  Thomas  had  deposited  $70.00 
forfeit,  which  he  would  lose  in  case  of  his  failure  to  com- 
plete the  purchase.  He  then  averred  his  readiness  to  com- 
plete the  contract  of  loan,  and  the  breach  thereof  by  plain- 
tiff in  error.  He  recovered  a  verdict  and  judgment  of 
$70.00.  The  case  is  before  us  upon  the  appeal  of  the 
defendant  below. 

The  first  error  assigned  is  that  the  Court  declined  to 
grant  the  motion  for  peremptory  instructions. 

It  is  urged  that  no  such  recovery  as  this  is  known  to  the 
law.  It  is  also  insisted  that  no  damages  were  shown,  that 
Thomas  had  no  valid  contract  subsisting  of  the  purchase 
of  the  land,  that  the  minds  of  Long  and  he  never  met,  and, 
further,  that  the  damages  recovered  were  never  in  contem- 
plation of  the  parties  as  the  probable  consequence  of  the 
breach. 

Actions  of  this  nature  are  sustainable.  Lave  v.  Turpie, 
37  L.  R.  A.,  233;  Lumber  Co.  v.  Evans,  29  L.  R.  A., 
X.  S.,  194,  and  note.  The  damages  recoverable  are 
usually  nominal.  There  are  some  cases  in  which  the 
right  of  action  is  denied.  But  when  a  contract  to  lend 
money  specific  in  its  terms  is  shown,  and  where  the  con- 
tract was  entered  into  with  special  reference  to  a  contem- 
plated use,  and  where  the  consequences  of  a  failure  of 
the  lender  to  comply  naturally  follow  and  must  have  been 
within  the  contemplation  of  the  parties  at  the  time,  more 
than  special  damages  are  recoverable.  Lumber  Company 
r.  Evans,  supra;  Telegraph  Company  v.  Heam,  26  S.  W., 
478.  As  a  matter  of  course,  if  the  lender  was  ignorant 
of  the  peculiar  advantages  to  be  reaped  by  advancing  the 
money,  or  was  not  made  aware  of  the  consequences  of  a 
failure  to  comply,  there  can  be  no  recovery  of  substantial 
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damages.  Otherwise,  there  can  be.  Ethically  the  pro- 
posed lender  should  respond  and  appease  the  disappointed 
one.  We  see  no  reason  for  raising  legal  obstacles  in  a 
clear  case. 

It  is  said  that  the  finding  of  the  jury  was  against  the 
plaintiff  below  upon  all  issues  except. that  involving  the 
$70.00  forfeit.  We  think  this,  to  some  extent,  true,  but 
we  cannot  judicially  know  it.  There  is  much  proof  that 
the  land  sought  was  worth  a  great  deal  more  than  the  price 
at  which  it  was  to  be  purchased.  There  was  certainly  a 
disappointment  resulting  in  substantial  pecuniary  loss  to 
the  defendant  in  error;  and  if  we  confine  ourselves  to  the 
right  of  the  defendant  in  error  to  recover  the  $70.00,  we 
are  of  the  opinion  that  the  verdict  should  not  be  disturbed, 
and  that  the  Court  was  not  in  error  in  declining  to  direct 
a  verdict. 

While  not  clear,  we  are  of  the  opinion  that  there  was 
some  proof  warranting  the  jury  in  finding  that  the  plain- 
tiff in  error  was  at  the  time  of  the  making  of  the  contract 
informed  of  this  forfeit  and  of  the  loss  that  would  be  sus- 
tained by  a  failure  to  respond.  ^Negotiations  for  the  loan 
of  $600.00  began  about  the  1st  of  Xovomber,  1010;  on 
the  13th  or  14th  an  agreement  conditional  upon  the  find- 
ing of  the  title  of  the  land  in  question  to  be  good  was 
entered  into;  this  agreement  was  to  the  effect  that  Thomas 
was  to  have  some  reputable  lawyer  of  Memphis  examine 
and  pass  upon  the  title,  and  if  found  good  and  so  reported 
to  Long,  the  $600.00  would  be  forthcoming.  The  title 
to  the  land  was  examined  by  Mr.  Prescott,  a  reputable 
lawyer  of  Memphis,  who  pronounced  the  title  good;  this 
was  communicated  to  Long  in  December,  with  the  request 
that  he  advance  the  money  upon  the  conditions  theretofore 
understood,  and  that  he  was  informed  fuUv  bv  Thomas  of 
the  then  status  of  affairs.       Long  declined  to  advance  the 


STATE  OF  TENNESSEE.  149 

Long  V,  Thomas. 

money  upon  the  ground  that  Mr.  Murray,  his  regular 
counsel,  had  not  passed  upon  the  title. 

We  look  upon  this  proof  as  showing  that  the  agreement 
to  lend  the  money  was  upon  conditions  complied  with. 
Upon  the  instant  these  conditions  were  met  the  minds  of 
the  parties  united  by  construction  of  law.  We  are  of  the 
opinion  that  if  at  this  time  and  during  the  preceding 
negotiations,  Long  was  fully  informed  of  the  status  of 
affairs,  of  the  purposes  for  which  the  money  was  to  be 
used  and  of  the  losses  that  would  result,  he  is  liable  for 
the  special  damages  thus  shown.  No  better  statement 
of  the  rule  can  be  found  than  the  one  embodied  in  the 
case  of  Lumber  Company  v.  Evans,  supra;  the  case  of 
Holt  v.  United  Security  £  Trust  Company,  21  L.  R.  A. 
N.  S.,  691 ;  and  the  case  of  Working  Mens  Ass'n.  v. 
Northern  Bank,  120  N.  Y.  Supplement,  134,  is  directly 
in  point. 

There  is  nothing  in  the  contention  that  the  contract 
was  oral  as  between  Thomas  and  the  landowner.  This 
was  no  concern  of  either  Long  or  anyone  else ;  Simmons  i\ 
Eden,  1  Tenn.,  C.  C.  A.,  56,  and  cases  there  cited.  Thomas 
states  that  if  the  mone.y  bad  b^en  advanced  the  purchase 
would  have  been  completed,  he  would  have  saved  the  for- 
feit, and  would  have  been  a  considerable  gainer.  It  is 
urged  that  he  should  have  revoked  the  contract  and  de- 
manded a  return  of  his  forfeit.  He  is  not  required  thus 
to  breach  his  agreement  and  rely  upon  the  statute  of 
frauds.  If  he  did  not  revoke  the  agreement  he  was  an- 
swerable in  damages,  and  the  forfeit  would  have  been 
treated  as  liquidated  damages  and  not  recoverable  except 
in  case  of  repudiation  because  the  contract  was  not  in 
writing.  Mining  Company  t\  Jackson,  4  L.  R.  A.  N.  S., 
754.  It  is  not  worth  while  to  discuss  the  numerous  cases 
cited  by  learned  coimsel  for  plaintiff  in  error  to  sustain 
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his  contention  that  the  oral  contract  to  purchase  was  void. 
This  doctrine  has  been  exploded.  Nor  is  it  necessary  to 
discuss  the  cases  laying  down  the  measure  of  damages  or 
denying  recovery  of  substantial  damages  by  a  creditor 
against  his  debtor  for  a  failure  to  pay  a  debt.  They  are 
not  applicable.  Nor  is  there  anything  in  this  case  war- 
ranting the  contention  that  plaintiff  below  cannot  recover 
because  he  did  not  prove  efforts  to  get  the  money  from 
someone  else.  He  states  that  he  did  not  have  time  after 
the  breach  to  procure  it  from  anyone  else.  According  to 
the  Lumber  Company  v.  Evans  case,  supra,  it  is  not  en- 
cumbent upon  the  promise  to  establish  his  inability  to 
procure  the  money  from  other  sources. 

We  are  of  the  opinion  that  the  Court  properly  declined 
all  the  spex!ial  requests  presented  by  defendant  below.  It 
did  not  lie  in  his  mouth  to  insist  that  Thomas  did  not 
tender  him  a  deed  of  trust  in  accordance  with  the  agree- 
ment when  his  own  breach  disabled  Thomas  from  comply- 
ing. It  is  abundantly  shown  that  Thomas  did  everything 
else  that  was  required  of  him  and  Avoiild  have  tendered 
the  security  exacted  if  he  had  procured  the  land. 

All  assignments  of  error  are  overruled  and  the  judgment 
of  the  lower  Court  afBrmed  with  costs. 
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Z.  T.  Austin  v.  Chakles  Bbidges. 

Writ  of  certiorari  denied  by  Supreme  Court. 
{Knoxville.       September  Term,  1912.) 

1.  Independent  Contractor.   Training  or  breaking  young  horse  on 

highway. 

The  owner  of  a  wild,  unbroken  horse  who  enters  into  a  contract 
with  a  trainer  to  tame  and  break  the  animal  by  riding  him 
up  and  down  a  public  street  is  liable  in  damages  to  a  traveler 
who  is  injured  by  collision  with  the  animal,  caused  by  in- 
ability of  the  trainer  to  hold  or  control  him.  The  owner 
cannot  escape  liability  upon  the  ground  that  the  trainer  was 
an  independent  contractor. 

2.  Same.    Peremptory  instructions. 

It  is  beyond  the  power  of  the  trial  Judge  to  decide  as  a  matter 
of  law  that  the  w*rong  doer  was  an  independent  contractor 
when  the  evidence  is  vague  and  indefinite  as  terms  of  the 
engagement. 


From  Hamilton  County. 


Appeal  in  error  from  the  Circuit  Court  of  Hamilton 
County.       Hon.  C.  E.  Evans,  Judge. 

Shepherd  &  Shepherd  for  Plaintiff  in  Error. 

Ford  &  Yarnell  for  Defendant  in  Error. 

Mr.  Justice  Higgins  delivered    the    opinion    of   the 
Court. 

On  a  day  in  April,  1910,  the  plaintiff  in  error  was  rid- 
ing in  a  one-horse  wagon  on  a  street  in  Chattanooga.      Ho 
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was  proceeding  in  the  usual  and  orderly  way  of  a  dray- 
man when  he  was  run  against  by  a  young  horse  in  charge 
of  a  colored  man  by  the  name  of  Williams,  who,  as  the 
record  shows,  was  riding  the  animal  for  the  purpose  of 
breaking  or  training  it.  Plaintiff  in  error  was  thrown 
to  the  ground  and  seriously  hurt.  He  soon  learned  that 
the  horse  belonged  to  or  was  under  the  control  of  defend- 
ant in  error.  He  thereupon  brought  this  suit.  He 
charged  in  his  declaration  that  at  the  time  of  the  injury 
the  defendant  in  error,  through  his  agent,  was  negligently 
and  carelessly  riding  the  horse  upon  the  street,  that  the 
same  was  wild  and  unruly,  that  the  collision  was  the  result 
of  the  conduct  of  the  servant  in  wrongfully  and  wilfully 
disregarding  the  rights  of  people  on  the  street,  and  in 
whipping  and  turning  the  horse  in  an  unlawful  and  neg- 
ligent way.  There  was  a  plea  of  not  guilty. .  At  the 
conclusion  of  the  trial  the  Circuit  Judge  directed  that  a 
verdict  be  entered  for  defendant.  Plaintiff  in  error 
excepted  and  has  brought  the  case  to  us  for  review. 

The  reason  assigned  by  the  learned  trial  Judge  for 
disposing  of  the  case  adversely  to  plaintiff  in  error  was 
that  the  proof  showed  that  the  horse  was  at  the  time  of 
the  collision  under  the  control  of  an  independent  con- 
tractor. This  is  certainly  a  novel  application  of  that 
doctrine.  Without  deciding  whether  or  not  it  could  be 
made  available  in  anv  similar  case  as  a  defense,  we  feel 
constrained  to  say  that  the  Court  was  not  justified  in  the 
present  controversy  in  deciding  as  a  matter  of  law  that 
defendant  was  free  from  responsibility. 

In  the  first  place,  the  testimony  of  the  defendant  in 
error  fails  to  make  out  a  specific  contract  with  reference 
to  the  time  of  training,  the  method  of  breaking,  and  place 
of  exercise  for  the  horse,  nor  as  to  the  price  for  the  job, 
nor  as  to  the  exclusiveness  of  control  upon  the  part  of 
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Williams.  In  the  second  place,  the  jury  should  have 
been  left  to  determine  under  proper  instructions  whether 
under  the  facts  there  was  basis  for  the  contention  that  not- 
withstanding the  contract,  the  trainer  was  an  agent  and 
not  an  independent  contractor.  But  even  admitting  that 
the  proof  revealed  a  clear  understanding  that  Williams 
assumed  full  control  under  the  contract,  there  are  certain 
exceptions  to  the  rule  of  non-liability.  One  of  these  is 
where  the  undertaking  or  work  is  inherently  dangerous 
or  calculated  in  itself  to  imperil  human  life.  26  Cyc, 
1559.  There  are  many  perils  t/O  be  apprehended  from 
an  attempt  to  ride  or  work  an  untamed  animal  in  a 
public  street.  Another  phase  of  this  exception  is  where 
the  work  or  performance  partakes  of  the  nature  of  a  nui- 
sance or  trespass.  Owners  of  untrained  animals  have 
no  right  to  put  them  in  charge  of  servants  or  contract ees 
knowing  that  the  latter  intend  to  take  them  into  a  public 
thoroughfare  for  the  purpose  of  taming  them.  In  all 
cases  where  an  operation  in  or  upon  a  public  street  is  nec- 
essarily attended  with  danger  to  persons  lawfully  using 
the  same,  the  o^vner  cannot  excuse  himself  upon  the  plea 
that  the  party  actually  doing  the  w^ork  is  an  independent 
contractor.  26  Cyc,  561;  McHarge  v.  Newcomer,  9 
Cates,  596. 

Peculiarly  applicable  are  the  above  observations  to  the 
case  of  the  owner  of  wild  or  vicious  animals  who  directs 
that  they  be  taken  to  a  much-used  street.  The  rule  is 
universal  that  the  owner  is  liable  for  injuries  occasioned 
because  of  the  wild  or  vicious  nature  of  the  animal,  al- 
though the  animal  at  the  time  be  under  the  control  of  a 
servant,  stableman  or  keeper  selected  with  the  utmost 
care.  2  Cyc,  374 ;  Bush  v.  Wathen,  47  S.  W.,  599 ;  Harris 
V.  Packing  Company,  6  L.  R.  A.  N.  S.,  1164. 
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Whether  the  owner  is  responsible  if  the  animal  be 
taken  to  a  place  other  than  that  directed  by  him,  does  not 
arise  before  us  for  decision.  We  simply  reach  the  con- 
clusion that  the  trial  Judge  was  in  error  in  undertaking 
to  dispose  of  the  disputed  questions  of  fact  which  neces- 
sarily  arose.  Reversed  and  remanded  for  a  new  trial. 
Defendant  in  error  will  pay  the  costs  of  this  Court. 


George  II.  Robertson  et  al.  v.  Mackie  Will 

BCSII  ET  AL. 

Davidson  Equity. 

Writ  of  certiorari  denied  by  Supreme  Court. 
(Xashville.     December  Term,  1912.) 

1.  Chancery  Sai.es.     Reopening  bids.     Rule  of  Court. 

The  Chaucellor  may,  iu  a  proceeding  brought  in  his  Court  to 
sell  the  property  of  parties  under  disability  for  reinvestment 
or  for  division,  set  aside  the  sale  of  the  lands  publicly  held, 
upon  tender  of  a  sum  less  than  ten  per  cent  of  the  amoimt 
for  which  the  master  sold  the  land,  whenever  in  his  discre- 
tion it  would  be  to  the  advantage  and  interest  of  the  owners 
to  do  so.  The  ten  per  cent  rule  mentioned  in  the  reported 
cases  and  referred  to  in  Chapter  37,  Acts  of  1899,  is  not  an 
inflexible  one. 

2.  Same.    Diseretion  of  Chancellor  is  a  judicial  one. 

The  Chancellor  cannot  arbitrarily  set  aside  a  sale  made  by  the 
master,  and  order  a  re-sale.    There  must  appear  some  irreg- 
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ularity  or  some  fraud,  or  there  must  be  tendered  an  advance 
bid  of  such  amount  as  will  more  than  compensate  for  the 
trouble  and  expense  of  re-selling.  But  this  advance  bid  need 
not  be  for  any  fixed  percentum  of  the  original  sale. 


From  Davidsox  County. 


Api)eal  from  the  Chancery  Court  of  Davidson  County. 
JoHX  Allisox^  Chancellor. 

Pakks  &  Bell  for  Complainant. 

Robert  L.  Morris  for  Defendants. 

XoRMAX  Farrell^  Jr.,  foF  the  original  purchaser. 

Mr.  Justice  Higgixs  delivered  the  opinion  of  the 
Court. 

In  December,  1911,  Complainants  Robertson  and  wife 
and  Moore  and  wife  filed  their  original  bill  in  this  cause 
against  their  minor  sister  and  her  regular  guardian  for  the 
purpose  of  having  sold  some  lands  held  jointly  by  the 
three  ladies.  Such  proceedings  in  due  course  were  had 
as  resulted  in  a  decree  ordering  the  exposing  of  all  the 
lands  to  public  sale.  Preceding  the  sale  the  several  par- 
cels were  valued.  One  of  the  prayers  of  the  bill  was  that 
if  the  parties  desired,  the  lands  might  be  sold  either  pub- 
licly or  privately.  There  was  an  election  to  sell  at  pub- 
lic outcry  and  at  a  fixed  minimum  valuation.  At  the  sale 
made  by  the  master  tract  No.  4  involved  in  this  cause 
was  bid  off  by  E.  F.  Langford  for  the  sum  of  $13,600. 
The  minimum  fixed  price  fixed  on  this  lot  was  $13,000. 
On  the  30th  day  of  March,  1912,  the  master,  among  other 
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things,  reported  the  sale  of  lot  No.  4  to  Langford  and 
the  latter's  compliance  with  the  terms  of  the  sale.  On 
April  5th  following,  the  master  filed  a  supplementary 
report  reciting  the  fact  that  since  filing  the  previous  report 
the  bid  of  Langford  for  parcel  Xo.  4  had  been  advanced  by 
a  Mr.  Potter  to  $13,750,  and  that  Potter  had  in  accordance 
with  rule  No.  28  executed  bond  and  advanced  the  bid 
$150.00.  On  the  8th  day  of  April,  1912,  all  other  sales 
excepting  the  one  to  Langford  were  confirmed.  With 
respect  to  the  Langford  bid  the  Chancellor  recited  in  his 
April  8th  decree  that  the  biddings  were  ordered  to  be 
opened  by  the  clerk  and  master  and  to  remain  open  until 
the  20th  of  April.  The  master  was  ordered  to  open  the 
biddings  at  $13,750,  and  was  directed  to  give  Langford 
notice  of  the  order  of  re-sale. 

On  the  19th  day  of  April,  which  date  preceded  the  date 
upon  which  the  re-sale  was  to  take  place,  Langford  filed 
what  his  learned  counsel  denominate  a  petition  and  affi- 
davit in  which  he  sought  a  vacation  of  the  decree  of  the 
Chancellor  ordering  a  re-sale  of  tract  Xo.  4,  and  prayed 
for  a  confirmation  of  the  original  sale.  The  Chancellor 
declined  to  recall  his  former  order  and  directed  a  dis- 
missal of  the  petition.  To  this  Langford  excepted  and 
prayed  an  appeal,  which  was  suspended. 

On  May  7,  1912,  the  whole  cause  came  on  again  for 
hearing,  especially  upon  the  report  filed  by  the  clerk  and 
master  as  to  his  action  respecting  lot  No.  4.  In  this 
report  he  recited  that  he  had  exposed  the  land  to  public 
sale  in  accordance  Avith  the  previous  decree,  when  the 
property,  purchased  by  Litterer,  brought  the  sum  of  $16,- 
250.  The  sale  to  Litterer  was  confirmed  by  the  Chan- 
cellor. At  a  later  date  of  the  term  Langford  renewed 
his  exceptions  to  the  proceedings  and  also  renewed  his 
prayer  for  appeal,  which  was  granted. 
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The  primary  question  presented  is  as  to  the  action  of 
the  Chancellor  in  setting  aside  the  master's  sale  of  lot 
Xo.  4  and  ordering  a  re-sale  thereof.  It  is  well  to  recite 
that  the  advance  bid  was  $150.00,  that  it  was  tendered 
by  a  former  bidder,  and  that  it  was  acted  upon  by  the  master 
without  request  of  any  party  to  the  proceedings.  There 
is  in  force  in  the  Chancery  Court  of  Davidson  county  a 
rule  designated  as  rule  Xo.  28,  which  is  in  substance  that 
at  any  time  before  the  report  of  sale  of  lands  the  bidding 
may  be  reopened  upon  tender  of  an  advance  bid  of  ten 
per  cent,  provided  this  ten  per  cent  shall  amount  to  at 
least  $25.00 ;  but  there  is  a  further  provision,  that  in  all 
eases  where  as  much  as  $150.00  advance  is  tendered,  this 
offer  shall  be  treated  as  sufficient,  notwithstanding  said 
advance  may  be  less  than  ten  per  cent. 

The  several  steps  of  the  parties  should  be  viewed  as 
that  of  a  simple  offer  made  to  the  Chancellor  before  con- 
finnation  to  advance  the  bid  to  the  extent  of  $150.00. 
This  is  a  proceeding  in  which  the  Chancery  Court  is 
requested  to  act  as  the  selling  agent  of  parties  under  dis- 
ability; and  learned  counsel  for  petitioner  reminds  us 
that  this  is  not  a  forced  sale.  There  is  all  the  more  rea- 
son for  treating  the  Chancery  Court  as  a  mere  receiver  of 
bids  until  final  acceptance  and  confirmation  of  the  best 
offer.  We  are  not  unmindful  that  purchasers  at  Chan- 
cerv  sales  are  entitled  to  some  consideration.  Nor  are 
we  unmindful  of  the  great  importance  of  stability  in  the 
making  of  these  sales.  It  may  or  may  not  be  advisable 
to  look  with  disfavor  upon  the  rules  allowing  the  advanc- 
ing of  bids ;  but  the  Courts  have  for  a  long  number  of  years 
permitted  the  practice,  and  it  will  not  do  now  to  abandon 
it  except  by  legislative  provision. 
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It  is  urged  that  since  the  ease  of  Click  v.  Burrows,  6 
Heisk,  539,  the  rule  in  this  state  has  been  inflexible  that 
the  advance  bid  must  be  at  least  to  the  extent  of  ten  per 
cent ;  and  it  is  insisted  that  a  rule  of  any  lower  Court  or 
the  action  of  a  Chancellor  in  any  case  allowing  reception 
of  an  advance  of  a  lesser  sum  is  contrary  to  the  law  of 
the  state  and  therefore  invalid.  We  have  examined  the 
case  cited  with  careful  scrutiny.  It  certainly  was  a  piece 
of  judicial  legislation;  but  it  must  not  be  accepted  as  an 
absolute  rule  of  law  at  this  late  date.  At  anv  rate,  it 
does  not  go  to  the  extent  contended  for  by  learned  counsel. 
It  was  not  in  the  minds  of  the  Court  to  make  ten  per  cent 
the  smallest  amount  that  would  induce  a  Court  to  set  aside 
a  sale;  at  least  there  is  nothing  in  the  opinion  to  warrant 
this  contention ;  but  if  so  treated,  the  rule  has  been  modi- 
fied by  later  adjudications.  That  the  Court  did  not  intend 
to  make  it  an  inflexible  rule  appears  from  the  note  to 
the  report  of  the  case.  That  there  was  no  intention  to 
deprive  a  Court  of  the  right  to  re-open  the  biddings  for  a 
lesser  sum  is  demonstrated  by  the  reasoning  in  the  case  of 
Parsons  v.  McXicMe,  1  Shannon,  263.  The  principle 
of  this  latter  case  is  that  an  attempt  to  re-open  the  biddings 
is  an  appeal  to  the  discretion  of  the  Chancellor  as  the 
trustee  and  agent  of  the  owners,  and  that  the  Chancellor 
may  be  moved  to  order  a  re-sale  whenever  convinced  that 
it  would  advance  the  interests  of  the  OA\Tiers  and  not 
prejudice  the  rights  of  any  one,  regardless  of  the  amount 
of  the  advance  offer. 

It  must  be  admitted  that  our  state  is  not  in  hannonv 
with  other  jurisdictions  upon  this  subject.  It  must  also 
be  conceded  that  there  are  great  confusion  and  conflict  in 
our  own  cases  upon  the  subject.  We  believe,  however, 
that  there  is  a  greater  tendency  to  harmony  at  the  present 
date,  and  that  all  apparently    conflicting    decisions    can 
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be  reconciled  upon  the  proposition  now  accepted  that  the 
purchaser  at  a  Chancery  sale  acquires  no  substantial 
rights  until  confirmation  of  the  sale,  and  that  he  may  be 
rejected  as  purchaser  whenever  it  appears  to  the 
Chancellor  that  a  re^sale  would  inure  to  the  benefit  of  the 
owners  of  the  property.  Atkinson  v.  Murfree,  1  Tenn., 
Chy.,  51.  It  is  demonstrated  by  this  and  other  cases 
that  until  confirmation  the  matter  of  selling  or  reselling 
or  confirming  is  in  the  power  and  within  the  discretion 
of  the  Chancellor,  and  that  the  Chancellor  may  be  moved 
to  order  a  re-sale  whenever  in  his  good  judgment  the  in- 
terests of  those  for  whom  the  tribunal  is  acting  would  be 
best  subsen^ed.  It  must  be  understood  of  course  that 
this  is  a  judicial  discretion  and  not  mere  whim  or  caprice. 
Feeling  it  incumbent  upon  him  to  see  that  the  best  possible 
price  is  obtained,  he  may  order  a  re-sale,  although  upon  a 
lesser  sum  than  ten  per  cent.  This  was  the  rule 
of  the  Courts  of  Equity  of  England,  and  we  can  solve  our 
difficulties  by  following  it.  A  simple  statement  or 
formula  would  be  that  the  purchaser  at  Chancery  sale 
remains  until  the  last  a  mere  bidder. 

We  have  examined  the  cases  and  authorities  presented 
by  learned  counsel  for  petitioner,  but  do  not  deem  it  nec- 
essary to  encumber  this  opinion  with  a  specific  notice  of 
them.  Suffice  it  to  sav  that  we  think  the  rule  now  estab- 
lished  is  that  a  bidder  at  a  Chancery  sale  is  not  in  posi- 
tion to  subject  the  action  of  the  Chancellor  in  re-opening 
biddings  to  criticism  except  in  a  case  of  the  clearest  abuse, 
provided  always  that  the  purchaser  be  indemnified  for  all 
expenses  and  costs.  If  permissible  in  this  state  for  the 
parties  to  request  the  Court  to  decline  the  bid  and  to  order 
a  re-sale  upon  the  grounds  that  the  purchaser  acquired  no 
right  and  that  upon  a  re-sale  the  property  would  bring 
more,  it  is  difficult  to  see  how  the  purchaser  can  legally 
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complain  when  the  Chancellor,  acting  for  parties  under 
disability,  is  moved  to  order  a  re-sale  when  it  appears  to 
him  that  this  re-sale  will  result  in  a  larger  price  for  the 
lands.  Reece  v.  Copeland,  6  Lea,  192.  It  is  urged  by 
learned  counsel  that  in  this  case  there  is  no  suggestion  of 
fraud  or  unfairness  at  the  sale  of  inadequacy  of  price, 
and  it  is  contended  that  in  the  absence  of  these  equitable 
considerations  there  must  be  a  tender  of  at  least  ten  per 
cent.  We  have  reached  the  conclusion  that  while  these  mat- 
ters are  always  to  be  considered  in  passing  upon  the  action 
of  the  Chancellor  in  ordering  a  re-sale,  they  are  not  the 
only  considerations  upon  which  an  appeal  may  be  made 
to  the  discretion  of  the  Chancellor,  and  that  the  Chancellor 
may  upon  the  tender  of  an  advance  bid  of  a  substantial 
sum  alone  order  a  re-sale.  Such  we  deem  to  be  the  law 
in  this  state. 

The  decree  of  the  Chancellor  is  affirmed.  Langford 
will  pay  the  costs  of  this  Court.  The  costs  incurred  in 
the  Court  below  will  be  paid  out  of  the  fund. 

It  is  earnestly  insisted  by  learned  counsel  for  the  appel- 
lant that  Chapter  37,  Acts  of  1899,  is  expressive  of  the 
legislative  conception  that  no  advance  bid  of  less  than 
ten  per  cent  should  be  received.  The  purpose  of  this  Act 
was  to  enlarge  the  powers  of  the  clerks.  It  did  not  undertake 
to  interfere  with  the  discretion  of  the  Judges  and  Chan- 
cellors to  order  re-sales  whenever  thev  deem  it  advisable. 
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Continental  Insurance  Company  v.  Bessie  Smith. 

Write  of  certiorari  denied  by  Supreme  Court. 
(Nashville.     December  Term,  1912.) 

1.  CiBCUiT  CouBT  Practice.     Setting  <i8ide  voluntary  nonsuit. 

A  Circuit  Judge  may,  on  affidavit  showing  sufficient  grounds, 
set  aside  a  nonsuit  voluntarily  taken,  and  reinstate  the  cause. 

2.  Life  Inbubance.    Proof  of  death  on  tlanks.    Estoppel. 

An  insurance  company  whose  policy  contains  a  provision  that 
proof  of  the  death  of  the  insured  must  be  furnished  within 
thirty  days  on  blanks  to  be  supplied  by  the  company,  cannot 
rely  upon  this  provision  when  the  failure  to  furnish  proof  on 
the  blanks  was  occasioned  by  the  mistake,  delay  or  negli- 
gence of  the  company. 

3.  Same.     Substantial  compliance. 

Substantial  compliance  with  this  provision  is  all  that  is  re- 
quired; and  where  the  insurance  company  was,  within  two 
days  after  death,  notified  by  letter  of  the  death  of  the  insured, 
and  of  all  particulars  and  surroundings  as  fully  as  if  blanks 
had  been  used,  and  where  the  company  afterwards  entered 
into  negotiations  looking  to  a  settlement,  non-compliance  with 
this  provision  cannot  be  relied  upon. 

4.  Insurance  Companies.    Penalties. 

An  insurance  company  which  in  good  faith  resists  a  claim  for 
insurance  is  not  subject  to  the  penalties  of  Chapter  141,  Acts 
1901,  penalizing  insurance  companies  that  wrongfully  delay 
settlement.  And  if  there  be  no  proof  of  bad  faith,  the  trial 
Judge  should  not  submit  this  question  to  the  Jury. 


Fhom  Davidson  County. 


Appeal  in  error  from  the  Circuit  Court  of  Davidson 
County.       Hon.  T.  E.  Matthews,  Judge. 

12 
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Pkeston  &  Vaughn  for  Plaintiff  in  Error. 

John  Aust  and  Dan  McGugan  for  Defendant  in  Error. 

Mr.  Justice  Moore  delivered  the  opinion  of  the  Court. 

This  suit  was  brought  in  the  Circuit  Court  of  David- 
son county  to  recover  $2,000.00  due  on  an  accident  policy 
issued  by  the  defendant  company  on  the  8th  of  February, 
1908,  insuring  the  life  of  plaintiff's  husband,  and  also 
insuring  him  against  accidents. 

On  the  23rd  of  October,  1909,  he  was  at  work  in  South 
Carolina  and  while  traveling  from  his  place  of  work  on 
a  hand-car  to  the  town  where  he  was  boarding,  the  hand- 
car was  derailed  and  he  was  thrown  from  it  and  so  badly 
injuried  that  he  died  that  night  froui  the  effect  of  the 
injuries.  Judgment  was  recovered  in  the  Court  below 
against  the  insurance  company  and  it  has  appealed  to 
this  Court  and  assigned  errors.  The  cause  was  tried 
twice  in  the  lower  Court  and  about  the  conclusion  of  the 
argument  at  the  first  trial  the  plaintiff  took  a  non-suit, 
and  on  the  next  day  moved  the  Court  to  set  the  non-suit 
aside  and  continue  the  cause  to  the  next  term  of  Court. 
This  motion  was  sustained,  the  non-suit  was  set  aside  and 
the  cause  continued  to  the  next  term  of  the  Court. 

The  first  error  assigned  is  to  the  action  of  the  Court  in 
setting  aside  the  non-suit  and  continuing  the  cause.  It  is 
insisted  by  appellants'  learned  counsel  that  the  Court  Avas 
in  error  when  it  set  aside  the  voluntarv  non-suit  and 
granted  a  continuance  of  the  cause  for  two  reasons :  First, 
the  lack  of  power  or  jurisdiction  of  the  Court  to  do  this, 
and,  second,  because  plaintiff,  before  taking  the  non-suit 
failed  to  ask  for  a  continuance  instead  of  moving  for  leave 
to  take  a  non-suit.  While  in  the  brief  these  are  set  out 
as  two  reasons,  there  is  really  but  one  reason  for  the  objec- 
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tion.  The  right  of  the  trial  Court  to  set  aside  the  non- 
suit, reinstate  the  cause  on  the  docket  and  continue  it  to 
the  next  term,  is  most  earnestly  and  persistently  denied 
by  appellants'  counsel,  and  to  sustain  his  contention  in 
this  respect,  the  case  of  Thompson  v.  Thompson,  3  Head, 
527,  is  cited.  This  was  a  divorce  suit  begun  by  the  wife 
against  her  husband.  She  filed  a  written  order  with  the 
clerk  of  the  Court,  dismising  the  suit,  and  the  Supreme 
Court  held  in  that  case  that  she  had  the  right  to  dismiss 
her  suit  either  in  or  out  of  term  time,  and  when  she  did 
that  put  an  end  to  the  suit  and  terminate  the  Court's 
control  over  it  and  also  terminated  the  power  and  juris- 
diction of  the  Court  over  the  parties,  and  the  cause,  except 
to  render  judgment  for  cost.  The  question  raised  by 
these  assignments  as  to  the  power  of  the  Circuit  Judge 
to  set  aside  a  non-suit  is  not  even  discussed  in  that  case, 
and  that  is  no  authority  for  the  position  assumed  by  coun- 
sel in  this  case. 

The  next  case  cited  is  that  of  Moore  v.  Long,  12 
Heisk,  265.  The  question  involved  in  that  case  was  the 
right  of  the  trial  Judge  to  proceed  with  the  cause,  hear  it 
on  its  merits  and  render  judgment  after  the  plaintiff  had 
given  to  the  defendants  a  written  order  to  dismiss  the 
suit.  It  appeared  from  the  facts  stated  in  the  opinion 
that  the  plaintiff  in  the  Court  below  had  brought  a  replevin 
suit  to  recover  the  possesion  of  some  cotton  and  evidently 
defendants  believed  he  was  entitled  to  recover  in  the  suit, 
for  by  fraudulent  misrepresentations  they  procured  from 
the  plaintiff  a  written  order  to  dismiss  the  suit  for  a  small 
consideration,  and  in  the  Circuit  Court  when  it  was  shown 
that  the  order  was  procured  by  fraud,  the  trial  Judge 
declined  to  dismiss  the  suit,  but  proceeded  to  a  trial.  There 
is  nothing  in  this  case  that  assails  the  right  of  the  Circuit 
Judge  to  set  aside  a  non-suit  voluntarily  taken  when  good 
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cause  is  shown  by  affidavit,  or  otherwise  why  it  should 
be  set  aside. 

The  case  of  v,  Allen,  11  Lea,  521,  has  no 

application  to  the  question  under  consideration.  That 
was  where  the  plaintiffs  in  the  Court  below  had  com- 
promised a  suit  and  dismissed  it  in  writing  out  of  term 
time,  and  the  Supreme  Court  held  that  having  compro- 
mised the  litigation  she  had  a  right  to  dismiss  her  suit 
either  in  term  time,  or  out  of  Court. 

The  case  of  Tompkins  v.  Railroad,  2  Cates,  161,  involves 
the  right  of  plaintiff  to  dismiss  her  suit,  and  the  Court 
held  she  had  that  right.  This  case  was  where  her  attor- 
ney resisted  her  right  to  dismiss  the  suit,  because  the  act 
of  1899,  Chapter  243,  Sec.  1,  gave  them  a  lien  upon  her 
right  of  action,  but  notwithstanding  that  fact,  the  Su- 
preme Court  held  she  might  dismiss  it. 

Counsel  cites  Railroad  v.  Jones,  16  Pick.,  522,  but  that 
has  no  bearing  upon  any  question  raised  by  these  assign- 
ments. The  Supreme  Court  in  that  case  discussed  the 
right  of  the  apj^ellant,  who  was  denied  in  the  Court  below 
a  new  trial  for  newly  discovered  evidence,  and  it  was  held 
that  the  defendant  was  not  entitled  to  a  new  trial  because 
of  anv  newly  discovered  evidence  as  set  out  in  that  case. 

The  case  of  Nellums  v.  Nashville,  22  Pick.,  222,  w'as 
where  the  plaintiff  sought  a  new  trial  on  account  of  sur- 
prise at  the  introduction  of  certain  evidence  on  certain 
issues  and  the  Supreme  Court  held  that  he  was  not  entitled 
to  it  on  that  account.  In  none  of  these  cases  was  the 
question  of  the  right  of  the  trial  Judge  to  set  aside  a  vol- 
untary non-suit  when  good  cause  is  shown,  discussed  or 
passed  upon. 

The  first  case  we  find  bearing  upon  the  question  is  that 
of  Bearing  v.  Taylor,  1  Overton,  49-50.  This  case  recog- 
nized the  right  of  the  Court  to  set  aside  such  non-siiit,  but 
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the  plaintiff  must  lay  grounds  by  affidavit  or  otherwise 
showing  good  reasons  before  the  Court  will  set  it  aside. 

The  next  case  is  McAlister  v.  Williams,  1  Overton,  119, 
and  in  this  case  it  was  stated  by  the  Supreme  Court  that 
it  would  require  stronger  groimds  to  grant  a  new  trial  than 
to  set  aside  a  non-suit,  indicating  very  clearly  that  the  trial 
Court  would  have  the  right  to  set  aside  a  non-suit  when 
sufficient  grounds  were  shown  by  affidavit  or  otherwise. 

In  Bank  v.  Carr,  2  Humphreys,  345,  the  Supreme  Court 
held  that  the  non-suit  should  have  been  set  aside  in  the 
Court  below,  but  that  no  appeal  lay  from  the  refusal  of 
the  Court  to  set  it  aside. 

In  the  case  of  Rogers  i\  Yates,  4  Heisk.,  257,  the  plain- 
tiff dismissed  his  suit  at  one  time  and  before  the  adjourn- 
ment of  that  term  of  the  Court,  moved  to  set  aside  the  judg- 
ment of  dismissal  and  reinstate  the  cause  on  the  docket 

r 

for  trial,  and  this  motion  was  sutained  and  the  judgment 
of  dismissal  set  aside  and  the  cause  reinstated.  On  appeal 
to  the  Supreme  Court,  it  was  held  that  the  dismissal  was 
in  effect  a  non-suit,  and  the  trial  Court,  had  the  jurisdic- 
tion to  set  it  aside  at  the  same  term  of  the  Court  and  rein- 
state the  cause  on  the  docket. 

Sayers  v.  Holmes,  2  Coldwell.  In  this  case  the  plain- 
tiff took  a  non-suit  and  the  trial  Judge  refused  to  set  it 
aside.  The  Supreme  Court  held  there  was  no  error  in 
this,  but  intimated  that  the  Circuit  Judge  should  have 
done  so,  but  as  it  was  a  matter  resting  purely  within  his 
discretion  that  Court  would  not  hold  his  action  error. 

It  is  evident  from  all  these  cases  that  where  a  voluntary 
non-suit  is  taken  in  the  Circuit  Court,  no  matter  what  may 
be  the  reasons  moving  the  plaintiff  to  do  so,  yet  the  Cir- 
cuit Judge  has  the  jurisdiction  when  good  reasons  are 
shown  by  affidavit  or  otherwise  to  set  aside  the  non-suit 
and  reinstate  the  cause  on  the  docket  for  trial  and  there- 
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upon  continue  it.  Xo  case  has  been  presented  to  us 
which  denies  this  power  to  the  Circuit  Judge,  and,  in 
fact,  all  the  cases  cited  seem  to  recognize  the  jurisdiction 
of  the  Circuit  Judge  to  set  aside  voluntary  non-suits,  rein- 
state the  cause  upon  the  docket  and  continue  it  until  the 
next  term,  when  a  good  cause  is  shown  why  he  should  do 
so.  In  this  case  it  does  not  appear  that  any  injury  was 
(lone  to  the  defendant  by  this  action  of  the  trial  Judge. 
It  is  true  that  the  defendant  was  a  non-resident  corpora- 
tion, but  it  was  represented  at  the  time  and  in  the  second 
trial  by  an  able  resident  attorney.  Before  application 
was  made  to  set  aside  the  non-suit  defendants'  attomev 
was  duly  notified  of  the  motion  and  was  present  to  resist 
it  and  did  resist  it,  so  there  was  no  surprise  to  the  defend- 
ant, or  its  attorney,  and  really  no  inconvenience  to  it 
except  that  attends,  or  accompanies,  a  trial  of  any  lawsuit. 
Believing  there  was  no  error  in  the  action  of  the  trial 
Judge  in  this  respect,  this  assignment  is  overruled. 

It  is  next  insisted  that  this  suit  cannot  be  maintained 
because  the  plaintiff  failed  to  furnish  the  proofs  of  the 
death  of  her  husband,  as  requireil  by  the  policy  of  insur- 
ance u]xm  which  liability  is  predicated.  That  policy  pro- 
vidj»s,  **that  affirmative  proof  of  any  injury,  fatal  or  non- 
fatal .  .  .  for  which  claims  is  made  must  be  furnished 
to  the  company  at  its  office  on  and  in  accordance  with  its 
forms.  In  case  of  loss,  anv  time  within  thirtv  davs  after 
the  termination  of  the  period  for  which  the  company  is 
liable,  and  in  case  of  any  other  loss  within  thirty  days 
after  such  loss."  The  husband  of  the  plaintiff  w^as  in- 
jured and  died  on  the  23rd  of  October,  1909,  and  on  the 
2r)th  of  October,  1909,  the  following  letter  was  written 
to  the  company  by  Mr.  C.  B.  Wilson,  who  was  working 
with  the  deceased,  was  a  friend  of  his  and  his  widow  and 
present  at  his  death: 
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"Ferguson,  S.  C,  Oct.  26,  1909. 

*' Continental  Casualty  Co., 

"Nashville. 

"Gentlemen — I  write  you  at  the  request  of  Mrs.  E.  S. 
Smith  to  notify  you  of  the  death  of  her  husband,  R.  S. 
Smith,  as  result  of  injuries  received  by  being  thi"own 
against  the  cross  ties  by  the  derailment  of  a  hand-car.  The 
accident  occurred  about  6.30  p.m.,  and  he  died  about  11.30 
the  same  night,  October  23rd.  Dr.  Deportes,  of  Fergu- 
son, and  Dr.  Hegor,  of  Eutawville,  were  the  attending 
physicians  and  can  tell  you  as  to  the  nature  of  injuries,  etc. 

"Mr.  Smith  was  employed  by  the  Foster-Creighton- 
Gould  Co.,  of  Nashville,  and  w^as  working  on  the  bridge 
across  Santee  Kiver  at  Ferguson,  and  was  boarding  at 
Eutawville.  He  was  on  his  way  home  from  w^ork  with 
six  negro  laborers  on  the  car  with  him,  when  the  accident 
occurred,  about  half  way  between  the  two  places,  his  death 
occurring  at  Euta^wille.  Yours  truly, 

"C.  B.  W." 

To  this  letter  a  reply  was  made  to  the  plaintiff  on  Octo- 
ber 28th,  1909,  and  addressed  to  her  at  Senoia,  Ga.,  and 
is  as  foUow^s: 

"October  28,  1909. 
"Mks.  Bessie  F.  Smith, 
"Senoia,  Ga. 

**Deab  Madam — This  company  is  in  receipt  of  notice 
from  you,  through  Mr.  C.  D.  Wilson,  of  the  death  of  your 
husband,  Eobert  S.  Smith,  on  the  23rd  inst. 

"The  information  furnished  is  too  meagre  to  enable 
us  to  form  an  intelligent  opinion  as  to  the  validity  of  any 
claim.  In  order  to  assist  you  in  making  a  full  and  proper 
presentation  of  your  claim,  we  enclose  herewith  a  cus- 
tomary death  proof  blank.       This  blank  should  be  com- 
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pleted  in  all  its  parts,  as  per  printed  instructions  on  same, 
and  then  forwarded  to  this  office,  with  a  certified  copy  of 
the  full  proceedings  (both  evidence  and  verdict)  of  the 
coroner^s  jury,  if  any,  which  inquired  into  cause  of  death. 
''However,  in  order  that  there  may  be  no  misunderstand- 
ing, you  Avill  please  take  notice  that  the  company  is  admit- 
ting no  liability  whatsoever,  is  waiving  none  of  the  defenses 
which  may  exist  as  to  the  validity  of  any  claim,  whether 
expressly  stated  or  not,  and  is  demanding  compliance  with 
every  term  and  condition  of  the  contract. 

"Yours  truly, 

"CONTIXKNTAL    CASUALTY    Co. 

"L.  E.  Browx,  Superintendent/' 

Why  this  letter  was  sent  to  her  with  blank  forms  on 
which  to  prove  the  death  of  her  husband  at  this  place  in 
Georgia,  the  record  fails  to  disclose.  Why  the  letter 
was  not  sent  to  her  at  Nashville,  where  she  resided  and 
where  her  home  was  and  where  the  deceased  resided  at  the 
time  he  took  out  the  policy  of  insurance  with  appellant,  we 
are  unable  to  sav.  This  letter,  however,  seems  finallv  to 
have  reached  the  plaintiff  in  Xashville,  and  she  proceeded 
at  once  with  the  assistance  of  friends  in  the  city  to  pre- 
pare the  proof  of  the  death  of  her  husband  on  forms  of  the 
company  and  finally  succeeded  in  complying  with  all  of 
the  re(]uirements  of  appellant  company  as  to  how  and  the 
manner  of  making  the  proofs  of  death  and  forwarded  them 
to  the  company  at  Chicago,  where  they  were  received  36 
days  after  the  injurv'^  and  death  of  the  insured,  six  days 
after  the  time  limit  provided  in  the  policy  had  expired, 
and  it  is  insisted  by  learned  counsel  for  appellant  that  be- 
cause she  faileil  to  get  these  proofs  to  the  company  at 
Chicago  within  30  days  after  her  husband's  death  her 
suit  is  barred.       It  is  insisted,  however,  by  her  learned 


STATE  OF  TENNESSEE.  169 

Insurance  Co.  v.  Smith. 

counsel  that  the  company,  through  its  authorized  agent, 
waived  its  right  to  insist  upon  a  failure  to  make  this  proof 
of  death  within  the  30  days  and  that  it  cannot  in  this 
lawsuit  insist  upon  her  failure  to  make  proofs  of  the  death 
of  her  husband  in  the  time  required  by  the  policy.  This 
requirement  of  the  policy,  it  is  insisted  by  appellant's  coun- 
sel, is  a  condition  precedent  to  the  right  to  maintain  this 
suit  and  that  unless  plaintiff  shows  she  furnished  the  proofs 
within  the  30  davs  she  cannot  maintain  her  action  to  re- 
cover  on  this  policy.  It  is  a  purely  and  strictly  a  technical 
defense.  In  the  first  place,  it  is  admitted  that  at  the 
time  of  the  death  of  her  husband,  all  premiums  were  paid 
up  and  the  policy  in  full  force  and  that  if  the  proofs  had 
been  made  within  the  30  days  there  was  a  liability  at 
least  for  one-fourth  of  the  amount  of  the  policy,  while  her 
learned  counsel  insisted  that  in  such  case  there  would  have 
been  full  liability  for  the  entire  amount  of  the  policy. 

It  has  been  the  policy  of  the  Courts  in  this  and  other 
states,  and  they  have  so  desired  to  carry  out  these  contracts 
as  contracts  of  indemnitv,  but  have  been  so  fettered  bv  the 
different  stipulations  introduced  in  the  polices  as  safe- 
guards against  fraud  and  malpractice  as  that  it  has  been 
difficult  to  enforce  these  agreements. 

In  the  case  of  Insurance  Co.  v,  McCrea,  8  Lea,  523, 
Judge  Cooper  in  discussing  these  provisions  in  insurance 
policies  says,  "the  struggle  on  the  part  of  the  Courts  has 
been  to  protect  the  innocent  policyholder  from  the  literal 
operation  of  conditions  designed  for  one  purpose  and  used 
for  another."  The  object  and  purpose  of  furnishing  the 
proofs  of  the  death  is  that  the  company  might  not  be  im- 
posed upon  by  the  fraudulent  practice  and  conduct  of  those 
claiming  under  a  policy  of  insurance,  and  in  this  case  we 
have  an  effort  made  to  literally  comply  with  the  terms  and 
conditions  of  the  policy,  but  by  reason  of  the  distance  of 
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those  who  witnessed  the  accident  that  resulted  in  the  death 
of  plaintiff's  husband  from  where  she  lived,  it  was  impos- 
sible for  her  to  get  the  proofs  of  death  to  the  company 
within  the  time  stipulated  in  the  contract.  The  proof  is 
clear  that  in  this  case  that  prompt  effort  was  made  and 
continued  without  delay  to  comply  with  this  provision  in 
the  policy  and  have  this  proof  before  the  company  within 
the  time  required.  It  will  be  seen  from  the  quotation 
from  the  opinion  of  Judge  Cooper  that  the  Courts  have 
struggled  to  protect  the  innocent  policyholders  from  the 
literal  operation  of  conditions  designed  for  one  purpose 
and  used  for  another.  This  condition  in  the  policy  was 
designed  for  the  protection  of  the  company  and  to  prevent 
a  fraud  being  practiced  upon  it  by  designing  persons  seek- 
ing to  impose  on  the  company.  The  purpose  of  this  in 
its  original  design  was  commendable,  but  this  company 
seeks  now  to  use  this  condition  for  a  different  purpose; 
that  is,  to  prevent  this  good  woman  from  recovering  a  just 
claim  from  this  company  against  which  it  has  practically 
no  defense.  The  letter  written  by  Mr.  Wilson  two  days 
after  the  death  of  plaintiff's  husband  gave  to  the  company 
all  the  information  it  could  possibly  desire,  or  need.  It 
informed  the  company  of  the  death  of  Mr.  Smith,  when 
it  occurred,  where  it  occured,  and  the  exact  hour  when  and 
where  the  accident  happened,  and  how  it  happened  and 
the  exact  hour  when  he  died.  It  informed  the  company 
of  the  names  and  addresses  of  the  attending  physicians  and 
for  whom  Mr.  Smith  was  working  and  where  he  was  board- 
ing at  the  time.  It  notified  the  company  that  there  were 
six  negroes  with  him  when  the  car  on  which  he  was  riding 
was  derailed,  and,  in  fact,  gave  the  company  every  informa- 
tion it  could  possibly  desire,  in  order  that  it  might  make 
any  investigation  of  this  death ;  the  cause,  or  the  circum- 
stances attending  it.      It  could  not  have  had  fuller  proofs 
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of  death,  and,  in  fact,  this  letter  answered  every  purpose 
that  proofs  of  death  on  the  company's  blanks  could  have 
answered,  if  they  had  been  filled  out  and  sent  in  place  of 
this  letter.  The  company  received  this  letter  and  was 
in  possession  of  this  information  and  shortly  afterwards 
recognized  its  liability  for  some  amount  due  upon  this 
policy.  It  is  true  that  when  the  company  wrote  to  the 
plaintiff  on  the  28th  of  October,  it  stated  it  was  enclosing 
her  blank  forms  on  which  to  make  out  proofs  of  the  death 
of  her  husband.  While  at  the  same  time  it  had  proofs 
before  it,  and  the  truth  of  which  it  did  not  deny  and  the 
truth  of  w^hich  it  never  has  denied  that  her  husband  was 
killed  by  the  derailing  of  a  hand-car  on  the  23rd  of  Octo- 
ber, 1909,  between  Ferguson  and  Eutawville.  When 
their  authorized  agent  called  to  see  the  plaintiff  about  her 
claim  under  this  policy,  he  never  intimated  to  her  that  she 
had  failed  to  comply  with  the  conditions  therein.  He 
admitted  a  liability  for  $400  and  offered  to  pay  $400. 
This  agent  saw  plaintiff's  attorney  and  her  friend,  Mr. 
Creighton,  and  to  them  admitted  a  liability  and  made  no 
suggestion  that  the  conditions  of  the  policy  had  not  been 
complied  with,  and  it  is  insisted  that  he,  for  the  company, 
then  and  thereby  waived  the  defense  which  they  now  seek 
to  make  in  this  law  suit.  That  the  company  may  do  so 
under  all  the  authorities  there  can  be  no  question,  and 
indeed  it  is  so  well  established  that  we  think  it  unneces- 
sary to  cite  authorities  holding  that  a  defense  which  a 
party  to  an  action  has  may  be  waived  by  the  other  party 
in  parol.  This  is  not  so  much  a  question  of  estoppel  as 
it  is  one  of  a  waiver  of  a  right,  and  we  think  that  the  proof 
clearly  shows  and  that  the  jury  was  well  warranted  in 
finding  that  the  company  had  waived  its  right  to  make 
this  defense;  nor  do  we  think  it  material  that  this  waiver 
occurred  more  than  30  days  after  the  death  of  plaintiff's 
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husband.  This  defense  might  have  been  waived  for  the 
first  time,  and  we  think  it  was,  in  fact,  waived  during  the 
first  trial  of  this  cause.  Up  to  the  time  appellant's  coun- 
sel made  his  argument  at  that  time  no  intimation  had  come 
from  him  that  he  would  insist  upon  this  defense  and  when 
called  on  by  the  trial  Judge  to  state  his  defenses  pending 
this  trial,  he  failed  to  mention  this  as  one,  and  we  think 
that  he  thereby  waived  the  company's  right  to  insist  upon 
this  defense,  and  indeed  we  think  its  authorized  agent  had 
made  this  waiver  some  time  before  the  suit  was  brought. 
Plaintiff  was  not  required  by  the  terms  of  this  policy  to 
literally  comply  with  this  stipulation.  She  was  not  bound 
to  perform  an  impossibility.  When  she  first  learned  that 
she  must  make  proof  of  the  death  of  her  husband  on  the 
company's  blanks,  she  was  in  Xashville.  The  witnesses 
to  the  death  of  her  husband  were  scattered  in  different 
places  in  South  Carolina,  but  she  began  promptly  to  get 
this  2:)roof  and  used  every  effort  and  all  the  diligence  at 
her  command  to  secure  the  proof  in  compliance  with  the 
policy  and  have  it  in  its  office  before  the  30  days  expired, 
but  was  unable  to  do  so,  iinless  she  had  sent  these  proofs 
in  charge  of  a  special  messenger,  and  this  we  do  not  think 
she  was  called  upon  to  do.  The  law  does  not  require  the 
performance  of  impossibilities;  a  substantial  compliance 
with  this  provision  of  the  policy  is  all  that  is  required.  If 
literal  compliance  was  necessary  the  company  always  has  it 
in  its  power  to  defeat  such  compliance  by  failing  to  furnish 
the  blank  proofs  on  which  to  make  out  the  proofs  of  death 
in  time  to  comply  with  the  conditions,  and  hence  where  it 
appears  that  an  earnest  effort  has  been  made  to  fulfill  the 
condition  of  the  policy,  the  Court  will  hold  that  a  substan- 
tial compliance  is  all  that  is  necessary.  It  was  therefore 
impossible  for  her  to  literally  comply  with  the  terms  of 
the  policy  in  this  respect  and  having  made  an  honest,  dili- 
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gent  and  full  effort  to  do  so,  though  failing  to  accomplish 
her  pui-pose,  we  are  unwilling  to  hold  that  she  has  thereby 
debarred  herself  from  the  right  to  recover  the  money  which 
this  company  proposed  to  pay  her  on  the  death  of  her  hus- 
band, and  it  follows  that  the  assignment  raising  this  ques- 
tion is  overruled. 

It  is  next  insisted  under  the  third  assignment  that  her 
husband  was  doing  an  act  at  the  time  of  his  death  in  vio- 
lation of  the  laws  of  South  Carolina,  and  the  law  which 
he  is  supposed  to  have  violated  is  copied  in  the  record. 
We  have  fully  quoted  this  assignment  and  closely  read  the 
statute  in  question,  but  are  unable  to  agree  with  the  con* 
struction  of  learned  counsel  of  this  statute  and  do  not 
think  it  has  any  application  to  a  case  like  the  one  to  which 
it  is  now  sought  to  apply  it  and  without  any  discussion 
of  this  assignment,  it  is  likewise  overruled. 

The  fourth  assignment  goes  to  the  charge  of  the  Court 
in  regard  to  the  deceased  being  in  violation  of  the  law  at 
the  time  he  received  the  fatal  injury  and  it  is  insisted  the 
Court  was  in  error  in  that  part  of  the  charge  and  in  refus- 
ing to  charge  upon  this  subject  as  requested  by  defendants' 
counsel,  but  we  cannot  reach  the  same  conclusion  that 
counsel  does  in  this  regard  and  without  discussing  this 
assignment,  it  is  overruled. 

The  fifth  assignment  is  to  that  part  of  the  charge  in 
regard  to  the  proof  of  the  death  of  plaintiff's  husband  and 
it  is  in  exact  conformity  to  the  opinion  herein  expressed 
as  to  the  requirements  about  making  proof  of  death  and 
we  are  unable  to  find  any  error  in  it,  and  overrule .  this 
assignment. 

In  the  sixth  assignment,  it  is  insisted  that  the  trial 
Judge  committed  error  in  stating  the  law  in  regard  to  the 
question  of  waiver  of  the  defense  because  of  failure  to 
make  in  time  the  proof  of  the  death  of  plaintiff's  husband. 
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but  after  reading  this  part  of  the  charge,  and,  in  fact,  the 
whole  charge,  we  do  not  see  any  material  error  in  this 
part  of  his  charge. 

The  other  errors  assigned  are  for  failure  to  give  to  the 
jury  certain  requests  preferred  by  the  defendants'  counsel 
in  the  Court  below,  except  the  tenth,  which  is  to  the  charge 
bearing  upon  the  liability  of  the  company  for  attorney's 
fees.  We  have  examined  these  requests  very  carefully 
and  without  setting  them  out,  have  reached  the  conclusion 
that  none  of  them  should  have  been  given  to  the  jury,  and 
there  was  no  error  in  the  trial  Judge  in  refusing  to  do  so. 

As  to  the  charge  bearing  upon  the  right  of  plaintiil  to 
recover  in  this  lawsuit  under  the  Acts  of  1901,  Chapter 
141,  and  section  1,  of  25  per  cent  as  a  penalty  for  not 
promptly  settling  this  claim,  we  think  this  might  well  have 
been  left  out  of  his  Honor's  charge.  It  appears  from  this 
part  of  the  charge  that  he  left  it  to  the  discretion  of  the  jury 
as  to  whether  they  would  allow  the  penalty.  We  do  not 
think  this  is  a  case  where  plaintiff  is  entitled  to  recover 
this  25  per  cent  penalty,  and  for  that  reason  the  question 
should  not  have  been  submitted  to  the  jury.  There  is  no 
evidence  of  bad  faith  on  the  part  of  the  company ;  that  is, 
there  is  no  such  evidence  as  indicates  such  bad  faith  as 
would  justify  onerating  them  with  this  additional  amount 
as  a  penalty,  and  we  do  not  think  the  Court  should  have 
submitted  that  to  the  jury,  and  we  will  feel  constrained 
to  reverse  this  cause  and  remand  it  for  a  new  trial,  unless 
api)ellee  will  enter  in  this  Court  a  remittur  of  the  penalty 
allowed  here  by  the  jury  and  take  judgment  only  for  the 
$2,000.00  with  interest  on  it  from  90  days  after  the  29th 
of  Xovember,  1909,  and  in  the  event  such  a  remittur  is 
entered,  the  judgment  of  the  lower  Court  will  be  affirmed 
to  the  extent  named,  and  the  appellant  and  its  surety  will 
pay  the  costs  of  this  cause. 
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National  Telegraph  Institute  v.  D.  B.  Cassanova; 

Writ  of  certiorari  denied  by  Supreme  Court. 
(Jackson.     April  Term,  1913.) 


1.  Assumpsit.     Money  had  ami  received.     Suhstantial  failure  of 

consideration. 

Where  the  main  object  or  inducement  to  the  making  of  a  con- 
tract falls,  the  party  who  paid  the  agreed  price  or  money  con- 
sideration of  the  contract  may  maintain  an  action  of  assumpsit 
for  money  had  and  received. 

2.  AssuMPsrr.     Partial  failure  of  conMderation. 

A  party  to  a  contract  who  has  executed  his  part  of  the  agree- 
ment by  paying  in  advance  may  bring  an  action  for  money 
had  and  received  when  there  has  been  a  partial  failure  of  con- 
sideration. 

3.  AssuMPsrr.     Money  had  and  received.     Recoupment  for  benefits. 

A  party  to  a  contract  who  is  sued  for  failure  of  consideration 
has  the  burden  of  showing  the  value  of  the  benefits  conferred 
by  him. 

4.  Practice.     Justice  of  the  peace.     Warrant  of. 

A  party  suing  out  a  civil  warrant  before  a  justice  of  the  peace 
may  state  therein  two  forms  or  causes  of  action,  such  as 
assumpsit  and  breach  of  contract.  But  they  should  be  stated 
separately. 

5.  Motion  in  Arrest  of  Judgment.    Inconsistency. 

Motion  in  arrest  of  Judgment  will  not  lie  because  Inconsistent 
counts  are  inserted  in  the  declaration  or  warrant. 
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6.  Appeal  Bonos  in  Actions  or  Assumpsit  fob  Money  Had  and 
Received. 

The  defendant  to  an  action  for  money  had  and  received  against 
whom  judgment  is  rendered  must,  upon  appealing,  give  bond 
in  double  the  amount  of  the  Judgment.    Chapter  89,  Acts  1905. 


Fkom  Shelby  County. 


Appeal  in  error  from  Division  4  of  the  Circuit  Court 
of  Shelby  County.       H.  W.  Laughlin/ Judge. 

S.  A.  Wilkinson  for  Plaintiff  in  Error. 

H.  D.  HuGiiEY  for  Defendant  in  Error. 

Mr.  Justice  IIiooins  delivered  the  opinion  of  the 
Court. 

Defendant  in  error  recovered  a  judgment  of  $170.00 
against  the  ])laintiff  in  error  in  Division  4  of  the  Shelby 
Circuit  Court.  The  controversy  was  tried  by  the  Court 
without  the  intervention  of  a  jury.  Motion  for  a  new 
trial  having  been  made  and  overruled,  plaintiff  in  error 
brought  the  case  here  and  assigns  numerous  errors.  It  is 
imnecessary  to  treat  all  of  them  specifically  for  the  reason 
that  all  of  them  excepting  three  raise  practically  the  same 
question,  namely,  that  of  the  right  of  defendant  in  error  to 
a  recovery  of  anything. 

Taking  the  most  favorable  legitimate  view  of  the  evi- 
dence, as  we  are  required  to  do,  we  find  in  the  record  testi- 
mony tending  to  show  substantially  the  following  facts: 

In  1909,  Cassanova  and  wife,  residents  of  New  Orleans, 
desiring  to  take  a  course  in  telegraphy,  wrote  plaintiff  in 
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error,  an  Ohio  corporation,  with  headquarters  in  Cincin- 
nati, for  terms,  particulars,  equipment,  etc.  The  response 
to  this  inquiry  was  a  direction  to  consult  the  catalogue  of 
the  institute,  which  was  mailed  to  them  along  with  the 
reply.  After  examining  this  catalogue,  to  which  refer- 
ence will  later  be  made,  Cassanova  wrote  that  his  wife  and 
he  desired  to  go  to  Memphis,  at  which  place  a  branch 
school  was  conducted,  and  enter  and  receive  instruction. 
About  the  27th  of  December,  1910,  they  made  formal 
application  and  were  admitted  into  this  branch  office. 
Cassanova  paid  $170.00  for  the  admission  of  his  wife  and 
himself  to  the  school,  and  received  a  scholarship  certificate 
or  receipt  in  which  it  was  recited  that  they  had  paid  this 
sum  and  were  entitled  to  the  course  of  instruction  given 
at  that  branch,  including  wire  telegraphy,  railroad  account- 
ing, typewriting  and  wireless  telegraphy.  The  amount 
exacted  for  all  courses  excepting  the  last  was  $120.00,  and 
$50.00  for  the  last,  or  wireless  telegraphy. 

The  catalogue,  or  prospectus,  which  was  sent  to  Cassa- 
nova contained  representations  to  the  effect  that  each  branch 
office  was  equipped  with  a  competent  superintendent  and 
assistants,  and  also  with  all  machinery  and  appliances  for 
learning  every  branch  which  they  proposed  to  teach;  and 
contained  the  further  representation,  clearly  deduceable, 
that  the  branch  offices  were  about  as  well  equipped  as  was 
the  main  office. 

As  a  matter  of  fact  the  Memphis  officii  had  no  wireless 
equipment  at  the  time  Cassanova  and  wife  entered.  We 
find  as  a  fact  that  the  prime  motive  of  their  coming  to 
Memphis  was  to  take  wireless  telegraphy,  as  they  had  had 
instruction  in  wire  telegraphy  and  cared  nothing  about  the 
other  branches.  We  repeat  that  the  greatest  inducement 
to  their  entrance  was  the  prospect  of  getting  instruction  in 
wireless  telegraphy.       Immediately  after  their  entrance 
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and  upon  their  discovery  that  this  branch  was  not  taught, 
they  began  complaints  and  demanded  a  return  of  their 
money.  They  were  induced  by  the  then  superintendent 
to  delay  their  departure  upon  the  representation  and  prom- 
ise that  the  apparatus  would  be  installed.  We  find  that 
they  at  frequent  intervals  complained  of  the  failure  to 
get  this  instruction,  and  that  they  made  repeated  demands 
up  to  the  time  of  their  departure  on  March  11th  for  the 
return  of  their  money. 

It  is  true  defendant  and  his  wife  received  instruction 
in  wire  telegraphy,  and  they  were  in  a  manner  afforded 
opportunity  to  take  railroad  accounting  and  typewriting, 
but  this  was  not  their  object  in  going  to  the  Memphis 
school.  We  find  as  a  fact  that  wireless  telegraphy  could 
be  learned  along  with  wire  telegraphy,  and  that  the  one 
branch  facilitates  the  acquisition  of  the  other.  Plaintiff 
in  error  offered  to  give  them  wireless  instruction  if  they 
would  go  to  St.  Paul,  but  they  declined  to  do  this  unless 
the  corporation  would  pay  their  expenses.  They  also 
objected  because  of  the  change  of  climate  in  midwinter. 
But  we  pause  to  remark  that  their  rights  do  not  turn  in 
any  respect  upon  their  failure  to  go  to  St.  Paul. 

On  the  10th  or  11th  of  March  or  about  the  time  Cassa- 
nova and  wife  left  the  school,  a  wireless  apparatus  was  in- 
stalled in  the  Memphis  branch.  We  find  as  a  fact,  how- 
that  is,  there  is  testimony  uncontradicted  to  that  effect, 
that  it  was  not  up  to  the  requirements  of  the  art  and  not 
up  to  the  standard  set  forth  in  the  catalogue  of  the  school. 
We  find  in  this  connection  that  the  school  did  not  have  at 
Memphis  the  special  instructions  or  methods  of  instruc- 
tions set  forth  in  their  catalogue.  We  are  of  opinion 
that  this  meets  the  contention  urged  by  learned  counsel 
for  plaintiff  in  error  that  defendant  in  error  should  have 
availed  himself  of  the  opportunities  presented  on  March 
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10th  to  take  the  wireless.  But  as  a  matter  of  law  defend- 
ant in  error  was  not  bound  to  wait  for  this  equipment,  and 
clearly  had  the  right,  because  of  previous  breaches  of  con- 
tract, to  elect  to  abandon  or  rescind. 

We  find  as  a  further  fact  that  the  branch  school  had  one 
instructor  only,  and  that  he  was  not  possessed  of  first-class 
qualifications.  We  further  find  that  he  actually  left  the 
school  in  February,  and  that  the  school  was  without  any 
teacher  for  some  weeks.  We  further  find  that  very  soon 
after  the  departure  of  Cassanova  and  wife,  this  branch  dis- 
banded and  thus  rendered  itself  unable  to  issue  any  diplo- 
mas to  pupils.  We  also  find  that  the  instruction  room 
was  not  equipped  all  the  time  with  lights  and  that  it  was 
for  a  good  portion  of  the  time  unheated. 

From  the  above  recital  the  conclusion  is  inevitable  that 
there  was  a  substantial  failure  upon  the  part  of  plaintiff  in 
error  to  comply  with  the  terms  of  its  agreement.  Wo 
further  find  that  its  conduct  was  in  a  manner  character- 
ized by  bad  faith  or  a  conscious  neglect  of  its  obligations, 
and  a  reckless  indifference  to  the  consequences  of  its  failure 
to  comply  with  its  agreements  and  live  up  to  its  represen- 
tations. During  the  whole  of  this  time  defendant  in  error 
and  his  wife  were  on  expenses  and  desirous  of  devoting 
their  time  to  the  acquiring  of  the  learning  and  skill  with 
which  to  make  a  living,  but  were  disappointed  in  not 
getting  instruction  in  wireless,  their  main  object. 

We  have  no  hesitancy  in  saying  that  under  well  settled 
rules  of  law  and  upon  equitable  principles  defendant  in 
terror  was  entitled  to  a  return  of  his  money  in  an  action 
of  assumpsit  for  money  had  and  received.  The  basic 
doctrine  of  this  action  is  that  the  defendant  is  detaining 
money  of  the  plaintiff  which  in  equity  and  good  conscience 
he  ought  to  return.  27  Cyc,  849.  The  doctrine  is  espe- 
cially applicable  to  the  case  of  failure  of  consideration. 
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It  is  axiomatic  and  universal  that  a  party  to  a  contract 
who  receives  money  in  consideration  of  a  promise  to  render 
equivalent  benefits  should  return  the  money  received  in 
case  of  failure  of  performance.  27  Cyc,  855 ;  Carden  v. 
Boyd,  11  Heiskell,  176. 

It  was  pressed  upon  us  by  learned  counsel  for  plaintiff 
in  error  with  great  force  that  this  was  a  case  of  partial 
consideration,  and  that  there  could  be  no  maintainable 
action  for  money  had  and  received.  We  have  found  that 
there  was  substantial  failure  of  consideration,  or  such  fail- 
ure as  warrants  us  in  treating  it  as  a  total  failure.  But 
if  it  were  a  case  of  partial  failure  of  consideration,  assump- 
sit would  lie.      27  Cyc,  856. 

It  was  encumbent  upon  plaintiff  in  error  if  it  intended 
to  justify  the  retention  of  any  part  of  this  money,  to  show 
that  Cassanova  and  wife  were  the  recipients  of  some  ascer- 
tainable benefits.  Clark  on  Contracts,  783.  There  is 
no  attempt  to  show  anything  of  the  kind  here,  and  if  we 
were  to  assume  that  the  instruction  in  wire  telegraphy  was 
of  some  value,  we  would  be  at  a  loss  to  know  at  what  sum 
to  fix  its  value.  Plaintiff  in  error  has  no  right,  in  the 
absence  of  proof,  to  require  this  of  us.  But  we  find  such 
gross  neglect  of  contractual  obligations  upon  the  part  of 
plaintiff  in  error  as  to  justify  us  in  denying  it  the  right 
legally  to  retain  or  recover  anything  on  its  contract.  See 
Clark,  supra.  This  is  a  contract  so  entire,  at  least  there 
sticks  out  so  prominently  a  central  end  to  be  aceomplished 
as  to  render  it  an  inseverable  contract,  such  as  warrants  us 
in  denying  any  right  to  compensation,  when  it  is  shown 
that  this  main  object  failed  to  materialize.  In  the  instant 
case  it  would  be  impossible  to  estimate  the  loss  and  disap- 
pointment sustained  by  Cassanova  and  wife  by  reason  of 
their  failure  to  get  wireless  instruction;  and  in  addition 
the  evidence  as  to  the  value  of  what  instruction  they  did 
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receive  is  so  meager  as  that  nothing  juridical  and  certain 
can  be  done  in  making  an  estimate. 

What  we  have  said  hereinabove  substantially  disposes 
of  the  first  and  second  assignments  of  error. 

The  complaint  made  in  the  fourth  assignment  of  error 
is  that  the  Court  could  not  give  a  judgment  for  money 
had  and  received  when  the  testimony  made  out  a  case  of 
breach  of  contract.  There  is  no  merit  in  this  contention. 
It  is  urged  in  the  seventh  and  eighth  assignments  that  the 
plaintiff  below  had  elected  before  the  magistrate  to  prose- 
cute his  suit  for  breach  of  contract,  and  that  he  had  no 
right  to  mislead  the  parties  by  changing  it  to  an  action 
of  assumpsit.  It  is  also  assigned  as  error  that  the  Court 
failed  to  require  plaintiff  below  to  elect  whether  he  would 
prosecute  his  suit  for  breach  of  contract  or  for  assumpsit. 
It  is  also  said  that  the  Court  committed  error  in  not  sus- 
taining the  motion  in  arrest  of  judgment,  for  the  reason 
that  there  were  two  inconsistent  causes  of  action  stated  in 
the  warrant.  We  shall  discuss  all  these  matters  under 
one  head. 

The  justice's  warrant  was  in  the  following  language: 
*Tou  are  commanded,  etc.,  to  appear  and  answer  Cassa- 
nova in  a  plea  of  assumpsit  for  the  breach  of  a  contract 
to  his  damage,  $170.00,  and  for  money  had  and  received 
to  the  amount  of  $170.00,  under  $500.00." 

There  is  no  legal  inconsistency  in  these  two  supposed 
causes  of  action.  It  is  true  that  one  is  for  breach  of  con- 
tract and  the  other  is  in  assumpsit,  but  they  relate  to  one 
and  the  same  transaction,  and  are  simply  two  ways  of  set- 
ting forth  plaintiff's  supposed  right  of  action.  This  is 
admissible  under  all  the  authorities,  and  clearly  authorized 
by  Section  4439  of  Shannon's  Code.  But  if  we  were 
to  treat  the  two  statements  or  counts  as  at  variance,  defend- 
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ant  below  could  not  at  the  beginning  of  the  trial  require  an 
election.  This  can  be  done  at  the  conclusion  of  the  proof 
only. 

There  was  no  impropriety  in  allowing  plaintiff  below 
to  develop  his  case  either  upon  the  theory  of  a  breach  of 
contract  or  of  assumpsit  and  then  rendering  such  judg- 
ment upon  either  one  of  the  theories  as  the  proof  would 
demand  or  sustain.  It  is  clear  that  the  statement  or  ac- 
count for  money  had  and  received  is  the  one  which  more 
nearly  fits  the  case  made  out;  and  we  shall  take  it  that  His 
Honor  the  Judge  below  based  his  judgment  thereon. 

The  contention  that  judgment  should  be  arrested  for 
inconsistency  is  not  well  made.  A  motion  in  arrest  of 
judgment  is  not  the  appropriate  step.  This  is  applicable 
only  when  there  is  no  good  count  in  a  declaration.  If  any 
error  was  committed  at  all  here  it  is  to  be  found  in  the 
failure  of  the  Court  to  require  an  election.  We  do  not 
think  any  of  the  criticisms  upon  these  matters  of  form 
or  practice  are  of  so  serious  a  nature  as  to  justify  us  in  dis- 
turbing the  judgments. 

The  last  matter  which  we  shall  notice  is  that  presented 
by  the  assignment  of  error  that  the  Court  erroneously  ren- 
dered judgment  against  the  plaintiff  in  error  and  its  surety 
on  the  appeal  bond  taken  before  the  justice  when  the  case 
was  appealed  to  the  Circuit  Court. 

It  is  urged  that  this  is  really  an  action  for  imliquidated 
damages  for  the  breach  of  contract.  If  so,  then  it  is 
plain  that  no  bond  could  be  exacted  of  the  appellant  to 
cover  the  amount  of  the  judgment.  But  the  action  clearly 
arising  from  the  facts  and  that  evidently  presented  in  the 
lower  Court  was  that  of  an  assumpsit  for  money  had  and 
received.  Plaintiff  in  error  contends  that  even  if  this  be 
conceded,  there  is  still  no  law  authorizing  the  requiring 
of  bond  to  cover  the  debt. 
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By  Chapter  89,  Acts  of  1905,  it  is  provided  that  defend- 
ants who  appeal  from  actions  on  account  shall  give  bond 
to  cover  the  amount  of  the  judgment.  The  question  pre- 
sented is  whether  the  debt  or  obligation  held  by  Cassanova 
against  plaintiff  in  error  was  of  that  nature.  A  majority 
of  the  Court  are  of  the  opinion  that  it  is,  and  that  the  Cir- 
cuit Judge  was  not  in  error  in  adjudging  the  surety  liable. 
It  is  not  worth  while  to  enter  into  an  extended  discussion 
of  this  question.  It  is  not  amis,  however,  to  refer  to 
Cyc,  363  and  497,  as  authority  for  this  contention.  It 
was  settled  in  Hunter  v.  Anderson,  1  Heiskell,  1,  that 
the  matter  was  an  account,  although  it  consisted  of  one 
item  only,  and  the  excerpts  from  Cyc.  are  to  the  effect 
that  any  item  of  indebtedness  or  any  right  to  charge  an- 
other person  for  a  specific  sum  or  a  right  to  demand  of 
another  the  return  of  a  sum  certain,  may  be  the  subject 
of  an  account. 

After  consideration  of  the  whole  record  we  have  reached 
the  conclusion  that  no  reversible  error  was  committed,  and 
that  the  judgment  should  be  affirmed. 
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W.  R.  Hewgley  v.  Tennessee  Central  Eailboad  Co. 

Writ  of  certiorari  denied  by  Supreme  Court. 
(Nashville.       December  Term,   1912.) 


1.  Eminent  Domain.    Rights  of  landowners.    Rents  of  part  taken. 

A  regularly  chartered  railway  company  that  enters  without 
condemnation  proceedings  upon  the  lands  of  the  owner  and 
appropriates  a  strip  of  100  feet  in  width  for  railroad  purposes 
is  not  liable  for  rents  to  the  landowner.  He  must  pursue  one 
of  two  courses ;  he  may  either  institute  a  proceeding  for  dam- 
ages under  our  eminent  domain  laws,  or  he  may  sue  for  dam- 
ages for  the  value  of  the  land  taken. 

2.  Same.    Exhaustion  of  power  of  eminent  doman.    Second  exer- 

cise. 

A  railway  company  which  has  selected  and  appropriated  a  width 
of  100  feet  for  railroad  purposes  may,  subsequently  and  when 
needed,  make  a  second  appropriation  within  the  limits  of  the 
law  or  of  its  charter. 


FltOM  Cheatham  County. 


Appeal  in  error  from  the  Circuit  Court  of  Cheatham 
County.       W.  L.  Cook,  Judge. 

L.  J.  Pabdue  for  Hewgley. 

Walter  Stokes  and  P.  H.  Duke  for  the  Railway  Co. 

Mr.  Justice  Moore  delivered  the  opinion  of  the  Court. 
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This  suit  was  brought  before  a  justice  to  recover  rents 
on  about  15  acres  of  land.  The  justice  dismissed  the 
case  and  plaintiff  appealed  to  Circuit  Court,  where  it  was 
tried  by  the  Circuit  Judge,  who  heard  it  without  a  jury, 
and  rendered  judgment  for  plaintiff  against  the  defendant 
for  $15.00  and  costs.  Motion  was  made  for  a  new  trial, 
and  the  cause  was  appealed  to  this  Court  by  both  plaintiff 
and  defendant,  and  each  has  assigned  errors.  Plaintiff 
seeks  to  recover,  first,  for  rent  on  14  acres  of  land  at  $5.00 
per  acre  for  the  years  1906,  1906,  1907  and  1908,  or  a 
total  of  $280.00,  and  to  recover  rent  on  one  acre  for  the 
years  1907,  1908  and  1909,  at  $5.00  per  acre,  or  a  total 
of  $15.00.  The  trial  Judge  found  against  him  on  the 
account  for  $280.00,  but  in  his  favor  on  the  account  for 
$15.00,  and  rendered  judgment  against  the  railroad  com- 
pany for  that  amoimt  and  costs.  The  assignments  of 
both  plaintiff  and  defendant  raise  practically  the  same 
question ;  that  is,  the  liability  of  the  railroad  company  to 
the  plaintiff  for  any  amount.  The  case  was  heard  on 
an  agreed  statement  of  facts,  and  it  appears  from  this 
agreed  statement  that  one  W.  E.  Wilkerson  was  the  owner 
of  about  271  acres  of  land,  in  Cheatham  county,  and  on  the 
12th  of  January,  1901,  made  a  trust  deed  on  it  to  one 
G.  A.  Maddux.  Wilkerson  died  before  the  trust  deed  was 
foreclosed,  and  in  April,  1905,  it  was  foreclosed,  the  land 
sold  and  in  that  month  and  year,  it  was  conveyed  to  Mrs. 
Alice  Wilkerson.  She  conveyed  the  land  to  Turner  and 
Sloan  on  the  18th  of  May,  1905,  and  they  conveyed  it  to 
the  plaintiff  October  6th  of  the  same  year.  At  the  time 
of  these  conveyances  in  1905  the  land  was  occupied  by  a 
tenant,  who  continued  in  possession  of  it  until  January, 
1906,  when  the  plaintiff  took  possession  of  it  under  this 
deed  from  Turner  and  Sloan  and  has  continued  in  pos- 
session of  it  from  then  until  the  bringing  of  this  suit. 
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"There  is  a  strip  of  land  100  feet  wide  running  through 
the  tract,  in  the  exact  center  of  which  strip  is  located  the 
roadbed  of  the  defendant,  Tennessee  Central  Railroad 
Company,  and  that  is  (with  the  exception  hereafter  recited) 
fenced  on  both  sides,  and  it  was  fenced  by  the  defendant  in 
the  year  1904,  and  before  the  sale  by  Maddux,  trustee,  and 
before  plaintiff,  Hewgley,  purchased  and  went  into  pos- 
session, and  has  been  used  and  occupied  for  railroad  pur- 
poses continuously  ever  since.  The  defendant's  con- 
tractors and  agents  went  on  this  land  in  the  spring  and 
summer  of  1902,  took  possession  for  railroad  purposes, 
and  began  to  prepare  a  roadbed,  and  continued  to  work  at 
it  until  the  autumn  of  1903,  at  which  time  the  railroad 
went  into  regular  operation  as  a  railroad  and  has  been  ever 
since."  When  defendants'  agent  went  on  the  land,  it  was 
then  in  the  control  of  the  said  W.  E.  Wilkerson,  who  lived 
on  it,  and  continued  there  during  the  time  the  railroad 
was  built.  The  defendant  entered  on  the  land  with  the 
consent  of  Wilkerson,  but  before  he  died  he  moved  away 
from  it,  and  leased  it  out.  His  lessees  went  into  posses- 
sion when  Mrs.  Alice  Wilkerson  bought  it,  and  remained 
there  until  the  1st  of  January,  1906.  There  was  never 
any  conveyance  by  any  of  the  owners  of  the  land  to  the 
railroad  company  for  a  right  of  way  through  it.  The 
strip  mentioned  above  includes  about  14  acres. 

It  appears  from  the  agreement  that  in  1906,  the  defend- 
ant negotiated  with  plaintiff  for  the  purchase  of  another 
acre,  to  be  used  as  a  yard,  or  depot  grounds,  which  acre 
adjoins  the  14-acre  strip,  and  while  these  negotiations  were 
pending,  the  defendant  went  into  the  use  of  this  acre  dur- 
ing the  latter  part  of  the  year  1906,  and  have  been  in  use 
of  it  ever  since.  None  of  the  owners  of  this  land  ever 
agreed  that  the  defendant  might  take  possession  of  it,  ex- 
cept W.  E.  Wilkerson,  who  made  a  verbal  agreement  that 
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the  railroad  company  might  build  its  track  through  the 
land.  It  was  agreed  that  $5.00  per  acre  would  be  a  rea- 
sonable rental  value  for  it,  if  the  company  is  liable  for 
rents.  It  was  further  agreed  that  the  defendant  is  a 
corporation,  organized  and  existing  under  the  laws  of  Ten- 
nessee, with  the  right  to  build  and  operate  said  railroad^ 
and  the  usual,  or  ordinary  power  of  eminent  domain  pos- 
sessed by  such  corporations.  This  is  the  proof  on  which 
this  case  was  heard  in  the  Court  below.  There  was  never 
any  condemnation  proceedings  instituted  either  by  the 
railroad  company  or  by  the  plaintiff,  as  provided  in  Sec- 
tions 1844  and  1866  of  the  Code,  and  all  that  was  ever 
done  was,  the  railroad  company,  by  some  sort  of  verbal 
agreement  with  W.  E.  Wilkerson,  went  into  possession 
of  the  strip  of  land  100  feet  wide,  containing  14  acres, 
built  its  railroad,  and  after  completion  it  has  been  operat- 
ing it  as  a  railroad  ever  since.  After  building  it,  the 
defendant  enclosed  it  within  a  fence,  and  has  kept  and 
maintained  this  enclosure  ever  since.  Under  Section 
1844,  "any  person  or  corporation  authorized  by  law  to 
construct  any  railroad  or  other  work  of  internal  improve- 
ment may  take  the  real  estate  of  individuals,  not  exceeding 
the  amount  prescribed  by  lay,  or  by  the  charter  under 
which  the  person  or  corporation  acts  in  the  manner  and 
upon  the  terms  herein  provided."  The  railroad  company 
never  instituted  proceedings  to  have  a  right  of  way  con- 
demned across  the  land,  as  provided  in  Chapter  9  of  the 
Code,  page  489,  et  seq.  It  simply  took  possession  of  this 
strip  of  ground  under  a  verbal  arangement  with  W.  E. 
Wilkerson,  and  just  what  that  verbal  arrangement  was, 
is  not  shown  in  thd  agreed  statement  of  facts.  The  owner 
of  the  land,  under  Section  1866  of  the  Code,  after  the  com- 
pany had  actually  taken  possession  of  the  land,  and  was 
occupying  it  for  the  purposes  of  internal  improvement, 
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had  the  right  to  petition  for  a  jury  of  inquest;  and  have 
his  damages  ascertkined^  and  a  judgment  for  the  same 
against  the  railroad  company.  If  he  did  not  desire  to 
take  that  course,  he  had  a  right,  under  that  section,  to 
sue  for  damages  in  the  ordinary  way.  Railroad  v.  Coch- 
rane, 3  Lea,  479.  In  this  case,  the  owner  did  not  pursue 
either  remedy  provided  by  that  section  of  the  Code,  and 
having  failed  to  do  so,  has  he  now  any  other  remedy,  and 
can  he  now  sue  for  the  rental  value  of  the  use  and  occupa- 
tion of  the  land  upon  the  ground  that  the  property  is  still 
his  and  is  being  used  by  the  railroad  company  without  his 
consent  ?  In  the  case  cited.  Judge  McFarland  laid  down 
the  rule  as  follows:  "Assuming  that  the  company  might, 
by  following  the  statute,  have  taken  and  appropriated  at 
its  option  less  than  100  feet,  yet  having  failed  in  any  man- 
ner to  designate  the  land  to  be  appropriated,  their  entry 
and  the  construction  of  their  road  must  be  regarded  as  an 
appropriation  of  so  much  of  the  land  as  the  law  authorized." 
(482.)  After  the  road  has  appropriated  this  100-foot 
strip  through  this  tract  of  land,  and  has  built  and  is  op- 
erating its  railway,  have  the  owners  of  the  land  any  other 
remedy  than  that  provided  by  the  statute,  or  the  charter 
of  the  railroad  company?  In  Saunders  v.  Railroad,  17 
Pickle,  210,  Judge  Coldwell  says:  "Originally,  his  rem- 
edy was  limited  to  that  prescribed  in  the  charter ;  now  it  is 
limited  to  that  plus  those  added  by  the  Code.  As  the 
original  remedy  was  exclusive,  so  that  and  those  added  to 
it  are  now  exclusive,"  citing  Railroad  v.  Cochrane,  supra, 
2  Head,  172,  3  Head,  597.  Continuing,  the  learned 
Judge  further  says:  "The  landowner  now  has  the  right 
of  appeal  in  the  railroad  company's  condemnation  proceed- 
ings, if  it  institutes!  them,  and  if  it  occupy  his  land  with- 
out condemnation,  he  may  have  a  jury  of  view,  or  an  ordi- 
nary action  of  damages,  at  his  election.      He  has  no  other 
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remedies  in  a  Court  of  law;  these  are  exclusive  in  that 
Court."  If  the  company  appropriates  the  land,  fails  to 
institute  condemnation  proceedings,  but  builds  its  railroad, 
then  the  owner  of  it  may  institute  such  proceedings  him- 
self, or  in  the  language  of  the  Code,  "he  may  sue  for  dam- 
ages in  the  ordinary  way,  and  these  remedies  provided  in 
the  Code  are  exclusive,  unless  the  charter  of  the  railroad 
furnishes  an  additional  remedy,  and,  if  so,  then  the  Code 
remedies  together  with  such  charter  remedy  is  exclusive. 
The  defendant  was  chartered  under  the  general  incorpora- 
tion of  law  of  the  state,  in  June,  1897,  and  authorized  to 
construct  a  railroad  from  the  west  branch  of  Clinch  Eiver, 
near  Kingston,  Eoane  county,  to  the  City  of  Nashville,  and 
this  charter  was  afterwards  amended  by  changing  the 
western  terminus  to  Clarksville,  Tennessee,  1  Cates,  663. 
Under  the  general  incorporation  law,  passed  in  1875, 
Chapter  142,  Section  6,  under  which  this  company  was 
chartered  and  organized,  it  was  given  the  right  in  pur- 
suance of  the  general  law,  authorizing  the  condemnation 
of  private  property  for  works  of  internal  improvement,  as 
set  forth  in  Sections  1844-1867,  inclusive,  to  appropriate 
as  an  easement  and  right  of  way  not  exceeding  200  feet 
over  the  land  of  any  person,  through  which  the  line  of  the 
tract  may  be  located,  and  wo  find  from  this  that  the  char- 
ter of  the  defendant  company  does  not  afford  plaintiff 
any  remedies  other  than  those  set  out  in  the  sections  of 
the  Code,  to  which  reference  has  been  made,  and  these 
remedies  are,  therefore,  exclusive,  and  if  the  owner  of  the 
land  desires  pay  for  it,  and  damages  incidental  to  its  tak- 
ing, he  must  pursue  the  remedies  provided  in  these  sec- 
tions of  the  Code.  It  has  been  held  in  1»3  Lea,  670,  that 
if  the  company  is  insolvent,  or  there  is  any  other  equitable 
reason  why  it  should  not  take  possession  of  the  land  before 
paying  for  it,  a  Court  of  Chancery  will  entertain  juris- 
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diction  to  enjoin  it  from  appropriating  lands  for  railroad 
purposes  until  it  pays  for  it.  In  the  case  of  Saunders 
V.  Railroad  Company,  supra,  it  was  stated  by  the  learned 
Judge  who  delivered  the  opinion  in  that  case,  that  an 
action  of  ejectment  would  not  lie  by  the  owner  of  the 
land  to  recover  it  from  the  railroad.  Nor  do  we  think 
that  an  action  will  lie  to  recover  rental  by  the  owner  of  the 
land  for  the  use  and  occupation  of  it  as  a  right  of  way  by 
the  railroad  company.  The  railroad  company  has,  under 
the  law,  the  right  to  the  use  and  occupation  of  the  land« 
and  the  owner  can  sue  for  and  recover  its  value  in  the 
ordinary  way,  but  cannot  sue  for  and  recover  rents  for  its 
use  and  occupation.  After  taking  and  appropriating  it, 
the  land  is  to  all  intents  and  purposes,  so  long  as  it  is  used 
for  railroad  purposes,  the  property  of  the  company.  It 
has  the  right  under  its  charter,  and  under  Section  1844, 
to  take  not  exceeding  200  feet  for  a  right  of  way,  and  in 
this  case  it  has  appropriated  but  100  feet  for  such  right 
of  way.  So  far  as  it  is  sought  to  recover  rents  for  the 
use  and  occupation  of  these  14  acres,  we  think  there  was 
no  error  in  the  judgment  of  the  lower  Court,  and  the  plain- 
tiff's assignments  are  overruled,  and  the  judgment  in  that 
respect  is  affirmed. 

A  more  troublesome  question  arises  when  we  come  to 
consider  the  taking  of  the  one  acre,  for  which  rents  have 
been  sought  to  be  recovered  for  three  years  at  $5.00  per 
acre.  It  appears  that  in  1906  the  railroad  company  nego- 
tiated with  the  plaintiff  for  the  purchase  of  this  other 
acre,  to  be  used  as  a  yard  or  depot  ground.  It  adjoins 
the  14  acres  mentioned  above,  but  it  is  not  stated  in  the 
agreement  whether  it  lies  along  by  the  side  of  the  14 
acres,  but  we  presume  it  does,  and  within  the  200  feet 
which  the  company  is  authorized  to  take  for  a  right  of 
way.       While  these  negotiations  were  in  progress,  the 
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eompany  went  into  possession  of  this  acre,  and  has  been 
using  it  ever  since  the  year  1906,  presumably  for  depot 
grounds.  Having  once  exercised  its  right  of  eminent 
domain  in  taking  the  100-foot  stripe,  the  question  arises 
whether  the  railroad  company  can  again  exercise  that 
right,  so  as  to  appropriate  sufficient  land  on  which  to  have 
a  yard  and  depot  ground.  It  is  not  stated  in  the  agree- 
ment that  this  acre  was  necessary  for  the  purpose  of  build- 
ing a  depot  on  it,  but  it  was  desired  for  a  yard  and  depot 
grounds,  as  we  suppose  in  connection  with  its  depot.  We 
know  that  grounds  are  necessary  and  are  always  used  in 
conncQtion  with  the  depots  of  railroad  companies,  on 
which  to  receive  freight  when  unloading  it  from  their 
cars,  or  for  the  purpose  of  shipment.  They  usually  have 
in  connection  with  their  railroad  a  building  where  freight 
is  stored  when  received,  or  before  it  is  shipped,  and  very 
often  stock  yards,  where  stock  is  kept  until  they  are  shipped 
to  their  d^tination.  Such  grounds  are  necessary  to  be 
used  in  connection  with  the  depot  buildings,  and  are  fre- 
quently necessary  for  switch  yards,  which  is  likewise  a 
necessity  to  accomplish  the  objects  and  purposes  for  which 
the  railroad  company  was  chartered  and  organized.  ITot- 
withstanding  the  necessity  of  these  grounds,  may  the  rail- 
road company,  after  it  has  once  exercised  its  right  of  emi- 
nent domain  by  taking  what  it  supposes  to  be  at  the  time 
sufficient  land  for  its  railroad  purposes,  again,  a  few  years 
thereafter,  exercise  that  right,  so  as  to  acquire  additional 
lands  for  railroad  purposes,  or  in  other  words,  if  the  busi- 
ness of  the  company  so  increases  that  it  becomes  necessary 
to  acquire  other  lands  in  connection  with  its  business, 
can  it  do  so  in  any  other  way  than  by  purchasing  it. 
Having  once  exercised  the  right  of  eminent  domain,  has 
it  exhausted  its  power  to  exercise  that  right.  If  not,  then 
it  would  have  the  right  to  take  this  acre  of  ground  in  the 
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same  way  it  took  the  14  acres,  and  plaintiff  would  have 
his  remedy  for  such  taking  to  recover  the  value  of  it  and 
damages  just  like  he  had  a  remedy  for  taking  the  14  acres. 
The  learned  author  of  Wood's  Railway  Law,  Vol.  2,  Sec  \ 

265,  lays  down  the  following  rule:  "The  power  of  a  rail- 
way company  to  condemn  land  for  its  use  is  not  exhausted 
by  the  taking  of  lands  for  its  location,  but  unless  its  power 
in  that  respect  is  expressly  limited,  it  may  exercise  it  from 
time  to  time  as  the  necessity  for  the  increase  of  its  facilities 
demands,"  and  he  quotes  from  the  Supreme  Court  of 
Illinois,  the  following :  "We  are  aware  of  no  rule  of  law 
that  requires  a  railway  company  to  acquire  by  condemna- 
tion all  the  land  necessary  for  the  construction  and  opera- 
tion of  its  road  at  the  same  time.  Often  it  is  difficult,  if 
not  impossible,  to  tell  in  the  first  instance  what  amount 
will  be  required  for  such  purpose,  as  this  depends  largely 
upon  the  growth  and  development  of  country  towns  and 
villages  along  the  line  of  road."  The  learned  author 
says:  "Therefore,  unless  the  legislature  limits  the  com- 
pany to  a  certain  quantity  of  land,  which  it  has  taken,  or 
limits  the  exercise  of  its  power  to  a  certain  period  which 
has  passed,  it  may  from  time  to  time  exercise  the  power 
as  the  necesities  of  its  business  or  even  the  convenient  per- 
formance of  it  requires."  In  15th  Volume  of  Cyc,  576, 
the  rule  there  stated,  "a  single  exercise  of  the  power  of 
condemnation  does  not  exhaust  it,  if  a  future  exercise  of 
the  power  becomes  necessary  to  accomplish  the  objects  for 
which  the  corporation  was  chartered.  Thus  the  power 
to  condemn  private  property  conferred  by  the  charter  of  a 
railroad  company  is  not  exhausted  by  its  first  exercise, 
but  is  co-extensive  with  the  necessities  to  meet  which  it 
was  granted.  But  the  power  must  be  exercised  within 
the  time  limited  by  the  charter  of  the  company  if  there 
be  a  limitation.       The  grant  of  power  to  locate  and  con- 
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struct  a  railway  carries  with  it  the  right  to  construct  turn- 
outs, sidings  and  such  conveniences  as  are  usual  in  the 
necessary  operation  of  the  road."      It  will  thus  be  seen 
that  unless  there  is  a  time  limitation  placed  by  law  on  this 
right,  or  unless  the  amount  or  quantity  of  land  to  be  ap- 
propriated is  limited,  the  company  may,  as  it  necessities 
require  it,  again  exercise  the  right  of  eminent  domain,  and 
appropriate  other  and  additional  lands,  although  it  has 
once  exercised  that  right.       There  is  no  limitation  as  to 
time  in  the  charter  of  this  company,  nor  in  the  laws  of 
Tennessee  bearing  upon  this  subject.       The  only  limita- 
tion as  to  quantity  of  land  is  that  found  in  its  charter  to 
authorize  it  to  condemn  private  property  for  works  of 
internal  improvement,  to  appropriate  as  an  easement  the 
right  of  way  not  exceeding  200  feet  over  the  land  of  any 
person  on  which  the  track  may  be  located.       The  charter 
of  this  company  was  granted  it  under  the  general  incor- 
poration law  of  Tennessee,  passed  in  1875 ;  it  has  the  power 
to  condemn  land  for  two  purposes:  first,  for  works  of 
internal  improvement,  and,  second,  to  appropriate  as  an 
easement  the  right  of  way  not  exceeding  200  feet.       This 
company  has  appropriated  100  feet,  as  is  shown  by  the 
agreed  statement  of  facts.       Now,  whether  it  can  appro- 
priate an  additional  acre  for  yard  and  depot  grounds  is  a 
question  for  our  determination.       And  under  the  statute 
laws,  which  we  have  quoted,  we  think  the  company  had  the 
right  to  take  and  appropriate  for  yard  and  depot  grounds 
this  one  acre  of  land,  and  the  agreed  statement  of  facts 
shows  it  has  done  so,  and  has  been  using  it  as  such  ever 
since  the  year  1906.      The  plaintiff,  if  ho  wants  the  com- 
pany to  pay  for  the  value  of  such  acre  of  land,  must  pursue 
the  remedies  provided  in  the  statute,  either  by  instituting 
proceedings  under  Section  1866  by  petitioning  for  a  jury 
of  inquest  or  by  suing  for  damages  in  the  ordinary  way, 

14 


194  COUET  OF  CIVIL  APPEALS. 


Hewgley  i;.  Railroad  Co. 


and  having  failed  to  pursue  either  remedy  provided  for 
him  by  this  section,  he  can  not  now  sue  for  and  recover 
the  rental  value  of  this  property  for  the  years  stated.  This 
acre  is  as  much  the  property  of  the  railroad  company  as 
the  14  acres^  having  taken  and  appropriated  that  under 
its  right  of  eminent  domain,  and  the  law  giving  to  the 
plaintiff  the  right  to  recover  in  two  ways,  its  value  it  is 
to  all  intents  and  purposes  the  property  of  the  railroad 
company  so  long  as  it  uses  it  for  the  purposes  for  which 
it  was  chartered.  This  being  our  view,  we  sustain  the 
assignments  of  the  defendant,  reversing  the  judgment  for 
$15.00  dnd  costs  for  the  lower  Court,  and  dismiss  plaintiff's 
suit,  charging  him  with  all  the  costs  of  the  cause. 
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Alonzo  White  v.  Thomas  Monahan  and  Wife. 


Attachment  of  Fbopextt  of  Non-Residents  by  Ngn-Re&idbnts. 

A  Don-resideDt  creditor  of  a  non-resident  debtor  may,  under 
Section  5218  of  Sbannon's  Cpde,  file  a  bill  in  Cbancery  in 
this  state  for  tbe  purpose  of  attaching  and  appropriating  to 
tbe  payment  of  his  claims  any  property  belonging  to  his  non- 
resident debtor  located  within  the  Jurisdiction  of  the  Ck>urt. 


FsoM  Davidson  County. 


Appeal  from  the  Chancery  Court  of  Davidson  County. 
John  Allison,  Chancellor. 

Lemuel  R.  Campbell  for  Complainant. 

Paeks  &  Bell  for  Defendants. 

Me.  Justice  Moose  delivered  the  opinion  of  the  Court. 

This  involves  the  right  of  the  complainant,  who  is  a 
resident  of  the  state  of  Mississippi,  to  sue  out  an  original 
attachment  against  the  defendants,  who  are  residents  of 
the  state  of  Alabama.  The  bill  was  filed  to  collect  a  note 
due  by  the  defendants  to  the  complainant,  and  it  charges 
that  the  defendants  are  non-residents  of  the  stat^  of  Ten- 
nessee. A  fiat  was  granted  by  the  Hon.  John  Allison, 
Chancellor,  directing  the  issuance  of  the  attachment,  which 
was  levied  upon  a  town  lot  in  the  city  of  Nashville,  the 
property  of  defendant,  Mrs.  Kate  Monahan.  A  judg- 
ment pro  confesso  was  taken  and  entered  before  the  master 
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on  the  26th  of  February,  1912,  and  on  the  8th  of  April 
thereafter,  the  defendants  entered  their  appearance  for 
the  purpose  of  moving  the  Court  to  discharge  the  attach- 
ment issued  and  levied,  and  to  dismiss  complainant's  bill. 
This  motion  was  overruled  because  a  pro  confesso  had 
been  taken  against  the  defendants,  and  they  were  then  in 
no  position  to  have  the  attachment  discharged.  This 
entry  appears  in  the  record : 

"Ordbb  at  Rules. 
"1912,  May.  20. 
"The  above  pro  confesso  is  set  aside. 

"J.  E.  West,  D.  C.  &  M.'' 

And  on  said  last  date  defendants  renewed  their  motion 
to  discharge  the  attachment  and  dismiss  the  bill,  and 
entered  their  appearance  for  that  purpose.  This  motion 
was  likewise  disallowed,  and  the  Chancellor  permitted  an 
appeal  from  his  ruling  in  this  respect,  and  the  case  is 
here  upon  defendants'  assignment  of  error  to  the  action 
of  the  Court  in  overruling  their  motion  to  discharge  the 
attachment  and  dismiss  the  bill. 

It  is  insisted  by  appellant's  learned  counsel  that  there 
is  no  statute  in  Tennessee  authorizing  the  issuance  of  an 
attachment  where  it  appears  that  the  complainant  and 
the  defendants  are  both  non-residents  of  the  state,  although 
they  may  be  at  the  time  the  bill  was  filed  residents  of  differ- 
ent states,  while  the  complainant  insists  that  under  Section 
5218  of  Shannon's  Code  attachments  may  be  issued  on  a 
bill  filed  in  Chancery  Court  where  the  complainant  resides 
in  one  state  and  the  defendant  in  a  different  state,  both 
being  non-residents.       That  section  is  as  follows : 

"Any  person  may  also  sue  out  an  attachment  in  the 
Chancery  Court,  upon  debts  or  demands  of  a  purely  legal 
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nature,  except  causes  of  action  founded  on  torts,  without 
first  luiving  recovered  a  judgment  at  law,  whenever  the 
amount  in  controversy  is  sufficient  to  give  the  Court  juris- 
diction." 

Defendant's  learned  counsel  insisted  that  under  a  long 
line  of  decisions  that  an  attachment  will  not  lie  even  in 
Chancery  where  the  parties  both  reside  out  of  the  state, 
even   though  they  live  in  different  states,  and  in  support 
of  his  argument  he  cites  the  case  of  Kincaid  v.  Francis, 
decided  in  1812,  and  reported  in  Cooke,  49.       This  was 
an  action  at  law  to  recover  a  debt  of  $117.60.      An  attach- 
'^ent  was  issued  against  the  defendant  upon  the  ground  that 
he    Was  a  non-resident  of  the  state.        Pending  the  suit 
defendant  died,  and  it  was  revived  against  his  adminis- 
tratoir,  who  filed  a  plea  in  abatement,  alleging  that  the 
plaintiff  was  not  a  resident  of  Tennessee,  but  of  the  state 
^^    I^ennsylvania,  and  as  such  citizen  he  could  not  begin 
*  s^it  by  original  attachment  against  a  citizen  of  another 
^tato.       At  the  time  this  suit  was  pending  and  was  de- 
eded by  the  Supreme  Court,  the  statute  authorizing  the 
*®®^^3ice  of  attachments  against  non-residents  was  in  this 


"X^hat  when  any  person,  who  shall  be  an  inhabitant  of 
-y"      other  government,  so  that  he  cannot  be  personally 
with  process,  shall  be  indebted  to  any  x>er8on,  resi- 


^'"-^^ti  of  this  state,  and  hath  any  estate  within  the  same,  any 

^Iijb  Judges,  or  Justices  may  grant  an  attachment  against 

^    estate  of  such  foreign  person,  and  in  case  of  the  death 

^^y  debtor  residing  without  the  limits  of  this  state,  the 

^^^itor,  resident  within  the  state,  shall  in  like  manner 

^  entitled  to  recover,  by  attachment,  against  the  executor, 

^^  administrator  of  such  non-resident." 

i^rom  this  statute  it  clearly  appears  that  non-residents 
^Uld  not  sue  out  an  attachment  against  another  non-res  i- 
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dent  whether  they  live  in  the  same  state  or  not-  This 
statute  was  passed  for  the  benefit  of  the  residents  of  the 
state,  and  gives  the  right  only  to  residents  and  it  was  upon 
these  grounds  that  it  was  held  in  the  case  cited  that  the 
attachment  was  not  properly  issued  and  that  it  should  be 
abated  and  discharged.  The  language  of  this  act,  by 
implication,  excludes  non-residents  from  its  benefit,  and 
includes  only  residents.  In  the  course  of  the  opinion 
delivered  by  Mr.  Justice  Overton  he  said :. 

*The  act  of  Assembly  is  plain,  express  and  cannot  be 
misunderstood;  it  evidently  limits  the  commencing  of  a 
suit,  by  original  attachment,  to  citizens  of  this  state,  or 
against  citizens  of  this  state ;  and  never  can  operate  where 
both  parties  are  non-residents," 

showing  that  he  construed  this  statute  as  we  do  in  this 
opinion. 

Appellant's  learned  counsel  also  cites  the  case  of  Shu- 
gart  v.  Orr,  decided  in  1833  by  Mr.  Justice  Peck,  and 
reported  in  5  Yerg.,  191.  It  appears  from  the  recitals 
of  the  facts  of  that  case  that  the  plaintiff  and  defendant 
were  both  citizens  of  different  states.  This  is  a  short 
case,  and  the  effect  of  the  holding  is  that  a  plea  in  abate- 
ment to  an  original  attachment  is  good  where  it  avers  that 
both  plaintiff  and  defendant  were  at  the  time  of  the  begin- 
ning of  the  suit,  non-resident  citizens,  of  the  same  state 
without  citing  any  act  of  the  legislature,  or  any  decision 
of  the  Supreme  Court  in  support  of  the  holding,  but  evi- 
dently following  the  case  reported  in  Cooke,  supra. 

The  next  case  cited  by  learned  counsel  for  appellants 
is  that  of  Wehh  &  Co.  i\  Lea,  decided  in  1834,  and  reported 
in  6  Yerg.,  473.  It  was  held  in  this  case  that  where 
plaintiff  and  defendant  both  were  non-residents  that  an 
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ori^ixial  attachment  could  not  be  sued  out  by  one  non- 
resideixt  against  the  other,  and  the  case  of  Kincaid  v, 
Frdnci^,  supra,  was  cited  as  authority  to  sustain  this  hold- 
ing- 

Coixnsel  further  cite  the  case  of  Bank  v.  Berry,  decided 
in  1842,  and  reported  in  3  Humphreys,  591.  This  was 
like>«^ise  an  action  at  law,  as  was  true  of  the  other  cases 
cited,  and  it  was  held  by  Mr.  Justice  Green  that  a  non- 
re&idexit  plaintiff  could  not  sue  out  an  attachment  in  this 
state  against  a  non-resident  defendant,  and  the  cases  of 
Kirtcctid  v.  Francis  and  Shugart  v.  Orr  and  Webb  v.  Lea, 
supra-,  were  all  cited  as  sustaining  this  rule. 

The  act  of  1835-6  as  amended  by  the  Act  of  1837-8, 

Chapter  166,  page  234,  was  not  cited  by  the  learned  Judge 

who  rendered  the  opinion  in  Bank  v.  Berry,  and  whether 

"^^s  act  was  overlooked  or  not  we  are  unable  to  say,  but 

^^  8oin«  reason  or  other  it  was  not  considered  by  the  Court 

^^  passing  upon  the  question.       However,  the  of  1837-8 

<>ulci   not  apply  for  the  reason  that  the  case  of  Bank  v. 

^rrj/^    supra,  was  an  action  at  law.       The  legislature  of 

^iiossee  passed  an  act,  which  is  found  in  the  public 

^^     of  1835-6,  page   143,  the  caption  of  which  is  as 

.     ^^X^  act  more  effectually  to  subject  property  in  this 
.1    .  belonging  to  non-resident  debtors  to  the  payment  of 

■**    ^cbts  to  citizens  of  this  and  other  states." 


.rt:^  ""^^J  without  setting  out  the  body  of  this  act,  it  will  be 
.1  ^^^^nt  to  say  that  this  act  was  amended  and  explained  on 
\  ^'J'th  of  January,  1838,  by  an  act  passed  at  that  time 

^«  legislature,  which  is  Chapter  16G  of  the  Acts  of 
"^Sy  and  the  caption  is  as  follows: 
n  act  to  amend  and  explain  an  act  entitled  *An  act 
effectually  to  subject  property  in  this  state  belonging 
►71-resident  debtors,  to  the  payment  of  their  debts  due 


to 
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citizens  of  this  and  other  states^  passed  15th  of  February, 
1836.'^ 

The  first  section  of  this  act  is  the  only  section  necessary 
to  be  noticed^  and  it  is  as  follows : 

"Be  it  enacted  by  the  General  Assembly  of  the  state  of 
Tennessee,  That  when  any  creditor  shall  have  any  demand 
against  a  debtor,  and  such  debtor  shall  not  reside  in  the 
state,  but  shall  have  property,  debts  or  other  effects  within 
this  state,  or  debts  due  him  from  persons  residing  or  being 
within  this  state,  it  shall  be  lawful  for  such  creditor,  with- 
out first  having  obtained  a  judgment  at  law,  to  file  his 
bill  in  Chancery,  to  attach  such  property,  debts  or  effects, 
and  to  subject  them  to  the  payment  of  the  creditor's 
demand,  under  the  provisions  of  the  act  which  this  is 
intended  to  amend.  But  in  no  case  shall  a  party  who  is 
indebted  by  a  negotiable  or  assignable  instrument  be 
decreed  to  pay  the  same,  under  the  provisions  of  this  act, 
and  the  act  which  this  is  intended  to  amend,  unless  such 
negotiable  or  assignable  instrument  is  delivered  up,  or  can- 
celed or  destroyed,  or  the  debtor  completely  exonerated 
and  indemnified  from  all  future  liability  on  such  instru- 
ment, after  he  shall  have  paid  or  discharged  the  decree  of 
the  Court." 

Under  this  statute  a  creditor,  whether  he  resides  in 
Tennessee  or  was  a  non-resident,  had  a  right  to  file  his 
bill  in  a  Chancery  Court  and  attach  the  property  of  the 
defendant  non-resident,  which  was  in  this  state  without 
first  obtaining  a  judgment  at  law.  The  caption  of  this 
act  shows  that  it  was  the  intention  of  the  legislature  to 
extend  to  non-resident  creditors  the  same  right  in  the 
Chancery  Court  to  an  attachment  against  non-resident 
debtors,  as  was  given  under  the  laws  of  this  state  to  resi- 
dent creditors.  This  is  shown  by  the  fact  that  it  pro- 
vides that  such  attachment  could  be  sued  out  without  first 
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obtaining  a  judgment  at  law,  because  it  was  impossible 
for  the  non-resident  creditor  to  obtain  a  judgment  against 
his  non-resident  debtor  in  this  state,  and  hence  he  was 
allowed  to  proceed  by  attachment  in  Chancery  without  first 
obtaining  a  judgment  at  law.  When  the  legislature  codi- 
fied the  laws  of  Tennessee,  the  above  act  was  carried  into 
the  Code  in  Sec.  5218,  which  we  have  quoted  in  full  above, 
and  it  is  under  the  provisions  of  these  acts  and  this  section 
of  the  Code  that  appellee's  learned  counsel  insisted  that 
complainants  had  a  right  to  the  issuance  of  an  original 
attachment  to  attach  the  property  of  their  non-resident 
debtor,  although  they  were  themselves  non-residents. 

It  has  been  held  in  a  number  of  cases  that  the  attach- 
ment laws  are  to  be  liberally  construed ;  that  is,  so  far  as 
they  afford  a  remedy  for  collecting  debts,  but  when  an 
attachment  is  issued  upon  certain  groimds,  these  grounds 
must  be  literally  within  the  statute,  and  in  this  respect 
the  statute  laws  are  strictly  construed.  4  Heisk,  412;  3 
Bax.,  512. 

Learned  counsel  for  appellee  cited  in  support  of  his  con- 
struction of  the  Acts  of  1836,  and  the  amendatory  x\ct  of 
1837-8  and  Shannon's  Code,  Section  5218,  the  case  of 
Hills  V.  Lazelle,  5  Sneed,  364.  The  opinion  in  this  case 
was  delivered  by  Mr.  Justice  Caruthers,  who  in  the  course 
of  the  opinion  says: 

"The  attachment  acts  being  contrary  to  the  course  of 
the  common  law,  were  at  first  strictly  construed  by  the 
Courts,  but  finding  they  were  great  favorites  of  the  legis- 
lature, the  rule  of  construction  was  changed,  and  the 
course  of  the  Courts  now  is  to  enforce  this  remedy  so 
broadly  as  to  carry  out  the  intention  of  the  legislature, 
fully  and  effectually," 
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and  construing  the  Act  of  1851-52,  Chapter  177,  Section 
2,  he  holds  that  under  this  act  attachments  may  be  issued 
in  favor  of  either  resident,  or  non-resident  creditors,  and 
while  this  was  a  suit  begun  before  a  magistrate,  who  issued 
the  attachment,  and  which  was  returned  before  the  Circuit 
Court,  and  it  appeared  that  both  plaintiff  and  defendant 
were  non-residents,  yet  Mr.  Justice  Caruthers  held  in  this 
case  that  under  the  Acts  of  1851-2,  the  attachment  would 
lie. 

In  the  case  of  Klepper  v.  Powell,  6  Heisk,  511,  on  a 
petition  to  re-hear,  Mr.  Justice  Freeman  held,  construcing 
Section  5218  of  Shannon's  Code,  that  in  a  case  like  the 
one  under  consideration,  the  complainant,  though  a  non- 
resident, could  sue  out  an  attachment  and  attach  the  prop- 
erty in  this  state  of  a  non-resident. 

In  the  case  of  Merchant  v.  Preston,  1  Lea,  283,  Mr. 
Justice  McFarland,  in  construing  the  attachment  laws 
of  this  state.  Section  5211,  of  Shannon's  Code,  and  Sub- 
sees.  1  to  7  thereunder,  says: 

"It  seems  that  previous  to  these  statutes  the  law  re- 
quired one  of  the  parties  to  be  a  citizen  of  the  state,  but 
after  these  statues  this  came  to  be  regarded  as  unnec- 
essary ;" 

that  it  was  unnecessary  that  either  plaintiff  or  defendant 
be  a  resident  of  the  state.  This  case  involved  a  con- 
struction of  Sub-sec.  7  of  Sec.  5211,  supra,  and  the  effect 
of  the  Act  of  1870,  Chapter  122,  upon  that  sub-sec- 
tion and  Mr.  Justice  Freeman  held  that  the  Act  of  1870 
was  an  amendment  of  Sub-sec.  7  of  Sec.  6211.  This 
opinion,  however,  had  no  bearing  upon,  or  relevancy  of 
Sec.  5218  of  Shannon's  Code,  which  embodies  in  a  con- 
densed form  the  Act  of  1836,  Chapter  43,  Sec.  1  and  the 
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^^    of  1837-8,    Chapter   166,   Sec.    1,   and  which   acts 

^^^    oarried  into  the  Code  of  1858.       This  section  pro- 

^®  "that  any  person  may  sue  out  an  attachment  in  Chan- 

^    Oourt,  and  is  not  limit-ed  to  residents  of  this  state, 

^t:s  provisions  seem  to  be  broad  enough  and  so  ex- 

^^<i  as   to  embrace   residents   and  non-residents,   and 

-         ^"v»idently  passed  by  the  legislature  to  cure  the  trouble 

/^^^    by  the  Supreme  Court  in  the  cases  above  cited, 

-  "^^in  they  held  that  if  both  parties  were  non-residents 

-  ^^  state,  an  attachment  would  not  lie  at  the  instance 
^-■Xe  plaintiff  or  complainant.  This  was  a  special 
^^ment  in  favor  of  complainants  in  Chancery  suits, 

^^    ^oes  not  appear  to  be  in  any  way  connected  with  the 
je^^^^al  attachment  laws,  but  was  evidently  passed  by  the 
ature  to  afford  non-residents   a   remedy  by   attach- 
against  the  property  in  this  state  of  non-resident 
MlC^endants. 

As  stated,  the  attachment  laws  are  liberally  construed, 
80  as  to  make  this  remedy  for  collection  of  debts  effective 
and  to  accomplish  the  object  and  purposes  for  which 
they  were  enacted.  It  is  stated  by  Mr.  Justice  Caruthers, 
in  Hills  V.  Lazelle^  supra,  that  the  attachment  laws  have 
become  great  favorites  of  the  legislature,  so  much  so  that 
the  rule  of  construction  has  been  changed,  '*and  the  course 
of  the  Courts  now  is  to  enforce  this  remedy  so  broadly 
as  to  carry  out  the  intention  of  the  legislature  fully  and 
effectuallv,"  and  if  that  be  the  course  of  the  Courts,  and 
it  seems  to  be,  as  stated  by  the  learned  Judge,  then  we 
can  see  no  reason  why  Sec.  5218  of  Shannon's  Code  should 
not  be  held  to  authorize  the  attachment  issued  in  such 
case  as  this. 

The  learned  counsel  for  appellants  have  not  presented 
us  with  any  case  in  Tennessee,  construing  this  section 
of  the  Code,  nor  holding  that  it  does  not  apply  in  a  case 
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like  the  one  under  consideration,  and  following  the  state- 
ment of  Mr.  Justice  Caruthers,  that  the  course  of  the 
Courts  is  to  enforce  this  remedy  broadly  so  as  to  carry 
out  the  intention  of  the  legislature  fully  and  effectually, 
we  hold  that  this  section  does  authorize  the  issuance  of 
an  attachment  on  the  facts  appearing  in  this  record. 
There  is  no  reason  why  non-residents  should  not  have 
the  remedy  by  attachment  against  the  property  in  this 
state  of  non-resident  debtors.  The  cases  cited  by  learned 
counsel  for  appellant  deny  that  right  only  upon  the 
ground  that  the  statute  then  in  force  limited  this  remedy 
to  residents  and  excluded  non-residents.  We  would  be, 
if  necessary,  constrained  to  hold  that  under  Sec.  5211, 
and  Sub-sec.  1  thereto,  that  non-resident  creditors  have 
the  right  to  an  attachment  to  attach  the  property  in  this 
state  of  non-resident  debtors.  That  section  of  the  Code 
seems  broad  enough  to  justify  such  construction,  and  so 
far  as  the  writer  of  this  opinion  is  concerned,  he  has  no 
doubt  but  an  attachment  would  be  authorized  either  at 
law,  or  in  equity  by  this  section  in  favor  of  a  non-resident 
creditor  to  attach  the  property  in  this  state  of  a  non- 
resident debtor.  It  is  true  that  the  Act  of  1870-71  pro- 
vided that  attachments  might  issue  where  both  debtor  and 
creditor  are  non-residents  against  the  property  of  the 
debtor  in  this  state,  if  the  creditor  swore  that  the  prop- 
erty of  the  debtor  had  been  fraudulently  removed  to  this 
state  to  evade  the  process  of  law  in  the  state  of  their  domi- 
cile or  residence.  But  that  was  passed  to  provide  a 
remedy  by  attachment  in  cases  where  both  debtor  and 
creditor  were  residents  of  the  same  state,  and  the  debtor 
had  fraudently  removed  his  property  into  this  state  to  avoid 
its  being  subject  to  the  process  of  law  in  the  state  of 
their  residence.  But  independent  of  the  Act  of  1870-71, 
if  the  question  was  presented  to  the  writer,  he  would  be 
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strongly  inclined  to  hold  that  under  Section  5211  and 
Sub-sec.  1,  the  creditor  in  such  case  would  have  a  right 
to  an  attachment  against  the  property  of  his  debtor  frau- 
dently  removed  into  this  state,  but  to  remove  any  doubt 
upon  that  question  the  legislature  passed  the  act  of  1870-71. 
For  the  foregoing  reasons,  we  hold  that  Section  5218 
of  Shannon's  Code  authorized  the  issuance  of  the  attach- 
ment and  the  levy  of  it  upon  the  property  of  defendant 
debtor  in  this  case,  and  it  results  that  there  was  no  error 
in  the  ruling  of  the  Chancellor  in  disallowing  the  motion 
of  the  defendant,  and  his  action  in  that  respect  is  affirmed 
with  costs  against  the  appellant,  and  the  surety  upon 
their  appeal  bond.  The  case  will  be  remanded  to  the 
Chancery  Court  of  Davidson  county,  to  be  there  proceeded 
with  to  a  decree. 
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Woods  Harrison  v.  Weinstein  Bros. 

Writ  of  certiorari  denied  by  Supreme  Court. 
{Nashville.     December  Term,  1912.) 

CoNorriONAL  Saj.es  Act.     Writing. 

A  contract  in  writing  between  two  parties  with  reference  to  a 
sale  of  personal  property  on  installments  will  be  construed 
as  a  conditional  sale  in  writing  as  required  by  our  statutes, 
although  there  be  no  words  expressing  retention  of  title,  if 
the  instrument  would  otherwise  be  ineffectual ;  provided,  there 
be  used  words  indicating  an  intention  upon  the  part  of  the 
seller  to  pass  possession  only. 


From  Davidson  County. 


Appeal  in  error  from  the  Circuit  Court  of  Davidson 
County.      Louis  Leftwich,  Special  Judge. 

J.  S.  Laurent  for  Harrison. 

Cherry  &  Steger  for  Weinstein  Bros. 

Mr.  Justice  Moore  delivered  the  opinion  of  the  Court. 

This  is  an  action  of  replevin,  instituted  before  a  jus- 
tice to  recover  a  diamond  ring.  The  officer  failed  to 
get  possession  of  the  ring,  and  returned  that  fact  on  his 
warrant,  when  the  plaintiff  elected  to  proceed  in  case  for 
conversion.  The  magistrate  dismissed  the  suit,  when 
the  plaintiff  appealed  to  the  Circuit  Court,  where  it  was 
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^^®<i,    without  a  jury,  by  a  special  Judge,  and  the  cause 
^^»    Qgain  decided  against  the  plaintiff,  and  his  suit  dis- 
^^sed,  when    motion  for  a  new  trial  being  overruled,  he 
*Pl>o«.led  in  error  to  this  Court. 

-^lijere  are  a  number  of  assignments,  but  we  will  discuss 
^*^cx  all  together  in  this  opinion,  and  not  take  up  any  one 
'^^^►^•^tely  from  the  others. 

-'-^l^e  plaintiff  was  the  owner  of  the  diamond  ring  on  or 
'^^^x*^  the  5th  of  May,  1911,  when  he  sold  it  to  one  C.  H. 
.  ^^<icrs,  and  took  from  Sanders  the  following  agreement, 
"^^^^triting : 

"Nashville,  Tenn.,  5-12-11. 
5.00. 

T|-  -C^ine  months  after  date  I  promise  to  have  paid  Woods 
^.^  ^^^^ison  the  above  amount  of  two  hundred  and  twenty- 
^,^^  dollars  ($225.00)  in  consideration  of  one  diamond 
pur(diased  from  him  by  me  on  the  following  terms, 

5ly: 

"I  am  to  pay  him  twenty-five  dollars  ($25.00)  the  fif- 
teenth of  each  succeeding  month,  the  first  payment  to  fall 
due  on  June  15th,  and  so  on  until  the  full  amount  is 
paid  for ;  he  is  to  retain  lien  on  said  ring  until  same  is 
fully  paid  for. 

"In  case  I  fail  to  make  one  payment  the  ring  passes  back 
into  his  posession,  he  to  retain  whatever  amount  I  have 
paid  him  at  that  time. 

(Signed.)  "C.  H.  Saxdees." 

Sanders  made  only  one  payment  of  $25.00  on  this 
agreement,  and  some  time  thereafter  he  pawned  it  to 
the  defendants  for  $100.00,  and  later  received  $75.00 
more  from  defendants  on  the  ring.  At  the  time  the  suit 
was  brought,  defendants  were  in  possession  of  it,  and 
did  not  surrender  it  to  the  officer  who  had  the  warrant 
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for  service  upon  them.  Defendants  dnimed  the  right 
to  hold  it  under  the  agreement  made  between  them  and 
Sanders,  and  because  the  $175.00,  which  he  received  from 
them,  had  never  been  repaid  by  him  to  them.  One  of  the 
defendants  during  his  examination  as  a  witness  stated 
that  he  asked  Sanders  where  he  got  the  ring,  who  replied 
that  he  got  it  from  Shyer ;  that  a  friend  of  his  gave  him 
a  pawn  ticket,  and  under  this  ticket  he  had  gotten  the  ring 
from  Shyer.  This  was  all  the  information  they  sought 
from  Sanders  at  the  time  they  advanced  him  the  $100.00 
and  took  the  ring  as  security  for  it.  We  infer  from  this 
evidence  that  Shyer  was  a  pawn  broker,  living  in  Nash- 
ville, and  was  known  to  the  defendants.  They  made 
no  inquiry  of  Shyer  to  learn  whether  he  had  ever  had 
this  ring  in  pawn,  or  had  turned  it  over  to  Sanders,  or 
whether  he  had  redeemed  it  or  not.  They  simply  took 
his  word  for  what  he  said,  and  made  no  further  inquiry 
as  to  his  ownership.  Sanders  testified  that  he  defaulted 
in  making  the  July  payment  provided  for  in  the  agreement, 
but  had  pawned  it  to  the  defendants  before  that  time. 
When  he  first  pawned  it  he  did  that  in  person,  but  when 
the  $75.00  was  received  that  was  brought  to  him  by  his 
cousin. 

During  the  trial,  the  Plaintiff  Harrison  was  examined 
as  a  witness  in  his  own  behalf,  and  stated  that  he  learned 
that  Sanders  had  disposed  of  the  ring,  when  he  had  him 
arrested  for  doing  so.  After  this  he  learned  that  he  had 
pawned  the  ring  to  the  defendants  and  went  to  see  them 
about  it,  when  one  of  them  said  he  thought  Sanders  had 
sent  an  order  for  it  and  that  it  had  been  delivered  upon 
this  order.  The  other  member  of  the  firm  informed  him 
that  he  did  not  know  anything  about  it.  Plaintiff  states 
that  the  written  contract  does  not  express  the  real  con- 
tract between  them  and  testified  that  Sanders  told  him 
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that  the  ring  was  his  and  would  stay  his ;  that  he  did  not 
understand  the  difference  between  "lien"  and  "title."  This 
testimony  was  objected  to  because  it  was  an  attempt  to 
vary,  or  explain  the  written  contract  by  parol  evidence. 
Mr.  Sanders  in  his  original  examination  testified  that  the 
plaintiff  "was  to  retain  ownership  of  the  ring  until  fully 
paid  for."  The  proof  shows  the  ring  worth  from  $250.00 
to  $325.00.  Objection  was  made  by  the  defendants 
below  to  the  testimony  of  the  witness  Sanders  that  Harri- 
son was  to  retain  the  ownership  of  the  ring  imtil  fully 
paid  for  upon  the  ground  that  it  was  an  effort  to  vary 
or  explain  or  add  to  the  written  contract  by  parol  evi- 
dence. 

Appellant's  counsel  insisted  that  the  written  agreement, 
copied  above,  is  a  condition  of  sale,  and  that  plaintiff 
retained  the  title  to  the  property  until  it  was  paid  for. 
He  further  insisted  that  it  is  competent  between  the  plain- 
tiff Harrison  and  the  defendants  to  show  by  parol  proof 
that  it  was  the  agreement  that  plaintiff  was  to  retain  title 
to  the  ring  until  it  was  paid  for,  although  it  is  not  expressly 
stated  in  the  written  agreement  that  title  was  retained.  Tt 
will  be  obser\'ed  that  the  written  agreement  does  not  ex- 
pressly convey  the  title  to  Sanders,  or  in  other  words,  it  is 
not  a  bill  of  sale  made  by  plaintiff  to  Sanders,  but  is  an 
agreement  by  Sanders  to  pay  $225.00,  in  monthly  install- 
ments, to  the  plaintiff  in  consideration  of  one  diamond 
ring,  purchased  upon  the  following  terms;  that  is,  $25.00 
the  15th  of  each  succeeding  month,  first  payment  to  fall 
due  on  June  15th.  There  is  no  conveying  clause  in 
this  agreement  passing  the  title  from  plaintiff  to  Sanders. 
The  writing  states  that  he  (meaning  the  plaintiff)  is  to 
retain  a  lien  on  said  ring  until  the  same  is  fully  paid  for, 
"in  case  I  fail  to  make  one  payment,  the  ring  passes 
back  into  his  possession,  he  to  retain  whatever  amount  T 
15 
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have  paid  him  at  that  time."  Harrison  further  testified 
that  Sanders  told  him  that  he  was  retaining  title  to  the 
ring,  and  that  it  was  to  say  his  until  paid  for.  Appel- 
lant's counsel  insists  that  when  this  paper  writing  is  prop- 
erly construed  it  shows  that  it  was  the  intention  of  the 
parties  to  leave  the  title  to  the  ring  in  the  plaintiff,  and 
that  if  that  intention  can  be  gathered  from  the  whole  in- 
strument it  will  prevail  over  any  particular  words  that 
may  be  used  in  it. 

It  is  a  rule  of  law  that  the  intent  when  apparent  from 
the  writing,  and  is  not  repugnant  to  any  rule  of  law,  will 
control  technical  terms,  for  the  intent  and  not  the  words 
is  the  essence  of  every  agreement.  In  construing  written 
instruments  the  construction  must  be  upon  the  view  and 
comparison  of  the  whole  instrument  and  with  an  endeavor 
to  give  every  part  of  it  a  meaning  and  effect.  3  Am. 
Dec,  506. 

In  the  case  of  Clayton  v,  Hester,  80  N'orth  Carolina, 
275,  the  Supreme  Court  of  that  state  says,  "the  essential 
rule  governing  in  the  interpretation  of  contracts,  is  to 
give  them  a  meaning  which  carries  the  intent  of  the  parties 
to  it  into  effect,  and  a  construction  is  never  allowed  to 
defeat  the  purpose  or  intention  of  the  parties  to  it,  when 
the  words  employed  can  be  reasonably  understood  in  a 
different  sense.  This  principle  was  announced  in  a  case 
somewhat  similar  to  the  one  at  bar.  The  writing  con- 
strued was  a  note  for  a  horse,  which  recited  that  it  was 
bought  from  the  payee  and  "to  secure  him,  the  horse 
stands  his  own  security."  In  construing  this  language, 
the  Supreme  Court  of  North  Carolina  held  that  it  was 
apparent  that  the  parties  intended  the  owner  should  retain 
the  property,  or  title  in  the  horse,  while  possession  was  . 
transferred  to  the  purchaser.  In  other  words,  the  horse 
was  to  stand  as  security  for  his  price  and  the  Court  held 
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tliat  that  could  only  be  affected  by  leaving  the  title  to  the 
horse  in  the  seller  until  the  price  was  paid.      The  Supreme 
Court  in  passing  upon  the  above  language  says,  "this  rea- 
sonable construction  of  the  writing  obviates  all  difficulty 
^d  accomplishes  the  end  that  both  intended.       It  cannot 
^  supposed  that  the  plaintiff  would  transfer  his  property 
Merely  to  take  it  back  as  a  mortgage  when  there  is  no 
'necessity  for  it,  the  means  of  security  were  in  his  own 
hands."      In  construing  written  instruments  it  is  stated 
^  17  Am.  and  Eng.  Ency.  of  Law,  18,  "a  construction 
^11  be  avoided,  if  possible,  which  will  render  the  instru- 
^Gnt  frivolous  and  ineffectual,  it  being  presumed  that  the 
P^Hies  intended  the  instrument  to  have  some  operation." 
Is   the  case  of  Woodson  v.  Pearce,  5  Sneed,  415,  the 
^P^eitie  Court  of  Tennessee  in  construing  the  following 
Pfipex-r 

.     "V>    James  P.  Woodson,  this  day  do  lend  to  my  son-in- 

.   '  ^^"xn.  R.  Pearce,  a  negro  girl  named  Caroline.       The 

^  **   ^.xid  title  is  still  vested  in  me  during  my  natural  life, 

,     ^-t:-    my  death  the  said  William  R.  Pearce  binds  him- 
self  *-  . 

''^^     deliver  up  to  my  executor  or  administrator  the 

^^^id  neffro  and  her  increase  or  to  take  the  aforesaid 

°  ^^nd  her  increase  at  a  fair  valuation," 

_  "^^'^^lien  taking  this  whole  instrument  together,  it  was 

"^^st  that  the  maker  only  intended  to  retain  the  legal 

,     "*^^^r  the  use  of  his  son-in-law  during  his  life,  and  that 

^•^  no  right  to  institute  a  replevin  suit  to  recover  the 

P      ^^^^ion  from  the  donee.      Mr.  Justice  Harris,  speaking 

■■^^  Court,  said,  "that  it  was  an  executed  gift  of  the 

.  %  ^^-^  the  slave  for  the  life  on  the  doner  and  vested  such 

^^^  ^    in  the  donee  as  could  not  be  revoked  at  pleasure." 

^    C2onclusion  was  reached  from  a  consideration  of  the 

^*^^  instrument  itself  and  although  the  language  of  the 
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paper  was,  "that  I  do  this  day  lend,"  the  maker  really 
meant  that  he  did  give  to  his  son-in-law  the  use  of  the 
negro  girl  and  when  he  said  that  the  right  and  title  is 
still  in  me  during  my  natural  life,  he  only  intended  to 
retain  the  legal  title  for  the  use  of  his  son-in-law,  sur- 
rendering the  possession  and  use  of  the  property  to  the 
latter  during  the  life  of  the  maker. 

Appellant's  counsel  cite  the  case  of  Cowan  v.  Singer 
Manufacturing  Co.,  8  Pickle,  377,  wherein  the  Supreme 
Court  held  that  a  contract  between  the  company  and  Mrs. 
Cowan  was  a  conditional  sale,  although  the  company 
claimed  they  had  leased  the  machine  to  her  at  a  certain 
monthly  rental,  to  be  paid  in  18  monthly  installments  and 
when  she  paid  a  certain  amount  the  machine  was  to  be 
hers.  The  company  claimed  this  was  a  lease  contract 
of  the  machine  to  Mrs.  Cowan,  and  after  she  had  paid  so 
much  rent  it  was  to  be  hers.  The  Supreme  Court,  speak- 
ing through  Judge  Caldwell,  construed  this  to  be  a  con- 
ditional sale.  It  is  not  clear  from  the  opinion  whether 
this  contract  was  in  writing  or  not,  though  we  presume 
it  was,  as  the  word  "lease"  is  mentioned,  and  it  was 
claimed  that  the  contract  was  a  lease.  Notwithstanding 
the  contract  appeared  to  be  a  lease  of  the  machine  to  Mrs. 
Cowan,  yet  the  Supreme  Court  held  it  to  be  a  conditional 
sale  for  $55.00,  the  machine  to  be  hers  when  this  was 
paid,  but  to  remain  the  property  of  the  company  until  it 
was  paid  in  full. 

Was  it  competent  on  the  trial  of  this  cause  for  the  plain- 
tiff to  testify  that  Sanders  told  him,  "I  was  to  retain  title 
to  this  ring  and  that  it  was  to  stay  mine  until  fully  paid 
for"  ?  or,  as  stated  on  cross-examination,  "he  told  me  the 
ring  was  mino-was  to  stay  mine."  And  was  it  competent 
for  Sanders  to  testify,  "Harrison  was  to  retain  ownership 
of  the  ring  until  fully  paid  for"  ?      On  cross  examination 
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Harrison  said,  "I  did  not  understand  the  difference  be- 
tween lien  and  title."  Appellant's  counsel  insisted  that 
this  parol  testimony  was  competent  as  between  plaintiff 
and  the  defendants;  that  in  cases  where  the  contract  is 
involved  between  strangers  to  it  and  a  party  to  it,  that  it 
is  competent  to  prove  the  parol  agreement  made  before 
the  contract  was  written  and  he  cites  the  case  of  Myers 
V.  Taylor,  23  Pickle,  369,  as  authority  for  this  insistence. 
The  contract  involved  in  the  Myers  case  was  not  altogether 
in  writing,  and  Mr.  Justice  Beard,  speaking  for  the  Court, 
held  that  for  the  reason  that  part  of  it  was  not  in  writing, 
the  entire  contract  could  be  proven  by  parol  evidence,  and 
as  that  was  done  during  the  trial,  he  held  it  was  competent 
to  do  so  under  the  case  of  Smith  v,  O'Dotmell,  8  Lea,  468, 
which  held  that  where  a  contract  is  partly  in  writing  and 
partly  in  parol,  the  writing  and  parol  testimony  were 
competent  to  show  the  entire  contract.  But  the  learned 
Justice  placed  the  competency  of  this  testimony  upon 
another  ground  as  is.  sho^m  from  the  following  excerpt 
from  his  opinion : 

"The  rule  invoked  by  Taylor  &  Crate,  and  which  the 
Circuit  Judge  enforced,  has  no  application  in  a  litigation 
between  them — strangers,  as  they  were,  to  this  contract 
— and  Meyers  and  other,  parties  to  it.  It  applies  only 
in  controversies  with  regard  to  written  contracts  between 
the  parties,"  citing  1  Green,  on  Evidence,  p.  279,  and 
other  authorities. 

The  learned  Judge  states,  "and  even  in  a  litigation 
between  the  parties  to  the  written  contract,  there  are 
exceptions  to  the  general  rule,  as  well  recognized  as  a  rule 
itself,"  as  may  be  seen  by  the  reference  to  cases  cited 
by  him,  but  it  is  not  necessary  that  we  pass  upon  the  com- 
petency of  this  evidence,  for  the  reasons  that  we  think 
the  writing  clearly  shows  that  it  was  the  intention  of  the 
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parties  that  the  plaintiff  should  retain  the  title  to  the 
ring.  Taking  this  instrument  and  construing  it  alto- 
gether it  is  manifest  that  the  intention  of  the  party  was 
that  the  plaintiff  was  to  hold  the  title  of  the  ring  until 
it  was  paid  for.  It  must  be  presumed  that  the  parties 
intended  that  this  written  agreement  was  to  have  some 
effect  as  security  for  the  debt  of  $225.00.  It  does  not 
appear  that  Sanders  was  a  man  of  any  property,  and  in 
view  of  the  fact  that  Harrison  was  trying  to  retain  some 
sort  of  security  for  the  debt  it  is  fair  tx)  presume  that 
Sanders  was  a  man  of  limited  means.  To  construe  the 
paper  as  appellee's  counsel  insisted  it  should  be  con- 
strued; that  is,  that  the  plaintiff  retained  simply  a  lien 
on  the  ring,  would  be  to  hold  that  the  parties  intended 
to  do  an  idle  or  a  vain  thing.  We  cannot  assume  or  pre- 
sume that  such  was  the  intention  of  the  parties.  They 
must  have  intended  that  the  instrument  should  be  effectual 
as  a  security  to  the  vendor  for  the  debt,  and  it  is  a  rule 
that  a  construction  of  an  instrument  is  never  allowed  to 
defeat  the  purpose  or  the  intention  of  the  parties  to  it 
when  the  words  employed  in  the  instrument  can  be  rea- 
sonably understood  in  a  different  sense.  In  the  case  cited 
from  the  North  Carolina  the  Supreme  Court  of  that  state 
held  where  the  instrument  recited  that  the  horse  stands 
as  his  own  security  it  was  meant  and  intended  by  the  parties 
to  it  that  the  vendor  retained  the  title  as  security  for 
the  purchase  price  of  the  horse.  Now,  what  is  the 
effect  of  this  paper  writing  if  it  is  to  be  construed  as  is 
insisted  upon  by  appellee's  counsel  that  the  vendor  simply 
retained  a  lien.  To  so  hold  would  simply  mean  that 
he  has  practically  no  security  whatever  for  a  large  debt 
incurred  by  a  man  of  limited  means.  We  must  con- 
strue the  instrument  so  as  to  carry  into  effect  the  pur- 
pose and  intention  of  the  parties  to  it,  and  it  clearly  was 
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their  intention  to  make  this  ring  stand  as  security  for  its 
purchase  price  to  the  seller  and  this  can  be  done  by  hold- 
ing when  the  word  "lieu"  is  used,  is  meant  and  intended 
the  word  "title"  and  to  read  the  instrument  as  if  it  were 
written,  "he  is  to  retain  title  to  said  ring  until  the  same 
is  fully  paid  for."  This  construction  is  sustained  and 
re-enforced  bv  the  next  sentence  in  the  instrument,  which 
says,  "in  case  I  fail  to  make  one  payment,  the  ring  passes 
back  into  his  possession."  Now,  that  would  be  vain  and 
an  ineffectual  agreement  if  the  title  was  not  retained  in 
the  instrument  by  the  vendor.  This  language  shows  that 
the  vendee  had  only  the  possession  of  the  ring  and  if  he 
failed  in  making  any  payment  that  possession  was  to  be 
restored  to  the  vendor  who  had  the  title  to  it.  It  was 
evidently  the  intention  of  the  purchaser  that  the  ring 
should  be  security  to  the  vendor  for  the  debt  and  in  con- 
struing the  instrument  it  should  be  construed  so  as  to 
make  effectual  the  intent  and  purpose  and  so  as  to  carry 
out  the  intention  of  the  parties  to  be  gathered  from  the 
words  of  the  writing.  It  is  always  a  presumption  of 
law  that  the  parties  intended  that  the  instrument  have 
some  opertaion,  or  be  effectual  to  accomplish  the  inten- 
tion of  the  parties  when  making  it  and  their  intention  in 
signing  this  instrument  was  undoubtedly  to  make  the  ring 
security  for  the  debt  then  contracted  and  if  we  do  not 
hold  that  the  paper  means  and  was  intended  to  mean  that 
the  vendor  retained  the  title  to  it  as  his  security,  then  as 
a  security  for  this  $225.00,  it  was  practically  worthless. 
If  the  Supreme  Court  of  Tennessee  can  hold  that  the  word 
"lend"  was  meant  and  intended  by  the  parties  to  be  the 
same  as  "give,"  then  we  can  see  no  reason  after  looking 
at  the  four  comers  of  this  entire  paper  why  it  is  not  fair 
to  construe  it  as  a  retention  of  title  instead  of  a  lien,  and 
we  are  of  the  opinion  that  it  was  the  intention  and  meaning 
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of  the  parties  that  the  vendor  should  retain  the  title  until 
the  vendee  paid  for  it  in  full  and  if  he  failed  to  do  so, 
then  the  possession  of  it  was  to  go  back,  or  pass  back  to 
the  vendor.  This  is  the  only  construction  that  gives  the 
vendor  security  for  his  debt,  and  we  think  we  are  war- 
ranted from  the  language  used  in  this  writing  in  holding 
that  that  was  the  intention  and  meaning  of  the  parties 
when  it  was  executed. 

It  is  insisted  by  appellee's  counsel  that  under  the  Act 
of  1899,  Chapter  16,  parol  conditional  sales  are  no  longer 
valid  and  that  this  is  a  void  conditional  sale  inasmuch  as 
it  was  not  in  writing.  It  is  conceded  that  a  parol  con- 
ditional sale,  since  the  passage  of  the  Act  of  1899,  is  void, 
but  according  to  our  construction  this  is  not  and  never 
was  a  parol,  but  a  written  contract  of  condition  sale  and 
does  not  come  within  the  prohibition  of  the  Act  of  1899. 
It  is  true  that  such  conditional  sales  cannot  be  partly  in 
writing  and  partly  in  parol,  but  must  be  altogether  in 
writing  to  be  valid  since  the  passage  of  the  act  referred 
to,  and  we  hold  that  this  contract  is  altogether  in  writing. 

Mr.  Justice  N^eil,  in  the  case  of  Manufacturing  Co,  v. 
Nordemnn,  10  Gates,  387,  says:  *^A  conditional  sale  of 
personal  property,  as  understood  in  this  state,  means  one 
in  which  the  title  is  retained  by  the  vendor,  with  no  right 
in  the  vendee  to  sell  the  property."  We  are  of  the  opinion 
that  the  sale  as  manifested  by  this  written  instrument 
comes  clearly  within  the  definition  of  a  conditional  sale, 
given  by  the  learned  Judge  and  that,  therefore,  the  vendee 
had  no  right  to  sell,  or  pawn,  this  property  to  the  defend- 
ants, and  having  no  title  to  it,  he  could  communicate  none 
to  them  and  when  it  was  pawned  by  him  to  them  and 
they  refused  to  indicate  to  plaintiff  whether  they  had  pos- 
session of  it  or  not,  these  facts  together  constitute  a  con- 
version of  the  ring  by  the  defendants  and  plaintiff  then 
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had  his  choice  to  either  sue  for  the  ring  in  replevin  or  for 
Its  conversion.       In  construing  the  Act  of  1899,  Chapter 
15,  relied  upon  by  counsel  for  appellee,  Mr.  Justice  Neil, 
ifi  the  case  cited,  says :    "The  purpose  of  the  statute  was 
iiierely  to  forbid  the  making  of  such  contracts  by  parol, 
^  had  been  previously  permitted.       It  was  not  the  pur- 
pose of  this  statute  to  alter  in  any  wise  the  essential 
mature  of  the  contract,"  or,  in  other  words,  when  such  con- 
ditional  sales  were  made  and  the  contract  reduced  to  writ- 
^9  as  provided  by  the  above  act,  there  was  then  no  dif- 
ference as  to  the  rights  of  the  parties  to  it  than  existed 
before   the  passage  of  this  act.       The  essential  nature  of 
the  contract  was  the  same  as  it  was  when  lawful  to  make 
It  ax    parol.       The  fact  that  in  order  to  determine  from 
^^  'W'x-itten  paper  whether  the  title  was  retained  or  not, 
resoirt   must  be  had  to  construction  of  it  does  not  take  it 
out  of   the  operations  of  the  Act  of  1899,  or  make  it  one 
of  tho  contracts  rendered  invalid  by  the  act  cited.       We 
are  of   the  opinion  that  there  is  nothing  in  the  provisions 
of  tile  Act  of  1899  that  renders  the  contract  under  con- 
sideration invalid  and  that  it  is  a  compliance  with  all  the 
provisions  of  that  act,  and  having  reached  this  conclusion 
the    judgment  of  the  lower  Court  must  be  reversed  and 
*  ]^<iginent  entered  here  for  the  value  of  the  ring  and  all 
the  costs  of  this  cause.       The  proof  shows  the  ring  to  be 
worth  from  $250.00  to  $325.00,  and  we  will  fix  its  value 
at  $2Y5.00  and  direct  that  judgment  be  entered  here  for 
that  amount  and  costs. 
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Tony  Lenzi  v.  Memphis  Union  Station  Company. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
(JacJcsoTL     April  Term,  1913.) 

1.  Eminent  Domain.     Injuries  to  the  good  tcill  or  trade  of  a 

mercantile  business. 

In  a  proceeding  to  acquire  and  appropriate  to  a  public  use  a 
plot  of  ground  on  which  a  mercantile  business  has  for  some 
time  been  conducted,  damages  are  not  recoverable  for  the 
loss  or  interference  with  the  good  will  or  trade  built  up  bj 
the  owner  of  the  mercantile  business. 

2.  Same.    Cost  of  removing  personal  property. 

Where,  in  carrying  out  the  judgment  of  a  court  in  a  condemna- 
tion case,  a  stock  of  goods  has  to  be  removed  from  the  land 
taken,  the  expense  of  removing  the  goods  and  placing  them  in 
another  building  is  not  a  proper  item  of  damages. 


From  Shelby  County. 


Appeal  in  error  from  Division  No.  1  of  the  Circuit  Court 
of  Shelby  County.      J.  P.  Young,  Judge. 

J.  H.  Malone  and  H.  H.  Litty  for  Plaintiff  in  Error. 

J.  W.  Canada  for  Defendant  in  Error. 

Mr,  Justice  Hall  delivered  the  opinion  of  the  Court. 

This  was  a  condemnation  proceeding  instituted  by  the 
Memphis  Union  Station  Company,  in  the  Circuit  Court 
of  Shelby  County,  on  October  16,  1909,  against  Tony 
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l^nzi  and  the  Tony  Lenzi  Company,  a  mercantile  corpora- 
tion, for  the  purpose  of  condemning  a  certain  lot  of  ground 
situated    at  the  northwest  comer  of  Ray  bum  boulevard 
and  Carolina  street  in  the  City  of  Memphis.       Upon  the 
property  was  situated  a  two-story  brick  storehouse ;  a  frame 
dwellirig^  and  some  other  minor  improvements. 

^  jvixy  of  view  was  appointed  by  the  Court  on  Novem- 
•^er  1,     0.909,  who  filed  its  report  on  November  15,  1909, 
award  ixng  the  defendants  $26,000.00,  as  damages,  which 
report    -vras  confirmed  by  the  Court,  and  both  the  petitioner 
^d  d^:fendants  appealed  to  the  Circuit  Court  for  a  trial 
before    the  Court  and  a  jury  in  the  regular  and  usual  way. 
-'^^   c*€iuse  was  tried  before  the  Court    and    a   jury    on 
^^xxixler  15,  1911,  and  there  was  a  verdict  and  judgment 
in  f  axror  of  the  defendants  for  $19,650.00.       The  defend- 
ants     T:>eing  dissatisfied  with  the  verdict  and  judgment, 
app^o.X  ed  to  this  Court,  after  their  motion  for  a  new  trial 
nad     13^11  overruled,  and  have  assigned  errors. 

^  -t^^  first  error  assigned  is  to  the  effect  that  the  Court 

©rro<i    in  refusing  to  allow  the  defendant,  Tony  Lenzi,  and 

ota^xr    witnesses  to  testifv  as  to  the  cost  of  removal  of  the 

stocilc^  of  goods  of  the  Tony  Lenzi  Company  from  the  store 

^^xs^    to  another  store  situated  on  a  different  lot,  and  to 

^^'^    the  depreciation  in  value  of  said  stocks  of  goods  by 

of  such  removal ;  the  condition  of  the  weather,  and 


•^iTcumstances  under  which  the  removal  was  made. 


^PP^^^s  from  the.  evidence  that  the  real  estate  and 
^JXiprovements  on  the  lot  in  question  belonged  to  the 


ant,  Tony  Lenzi.       The  stocks  of  merchandise,  con- 

,       ^^S    of  groceries  and  dry  goods,  situated  in  the  store 

^^>   ^ere  owned  by  the  Tony  Lenzi  Company,  who  had 

^      p^s^  on  the  store  building  for  a  term  of  three  years 

'^    the  privilege  of  renewal)  at  a  fixed  rental  of  $90 

^^Onth.      The  Tony  Lenzi  Company  was  made  a  party 
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defendant  to  the  petition  filed  by  the  Station  Company, 
with  the  view  of  condemning  and  acquiring  the  leasehold 
of  the  Tony  Lenzi  Company  in  this  proceeding.  It  ap- 
pears that  after  the  verdict  and  judgment  in  the  Court 
below,  the  Station  Company  executed  bond  for  the  pos- 
session of  the  property  and  a  writ  of  possession  was  issued 
on  December  18,  1909,  but  was  not  executed  until  Jan- 
uary 10,  1910,  at  which  time  the  defendants  were  dis- 
possessed of  the  property  and  were  compelled  to  remove 
their  stocks  of  goods  to  another  house  on  a  nearby  lot. 
The  costs  of  this  removal  was  $251,  and  it  was  the  theory 
and  contention  of  the  defendants  that  there  was  a  deprecia- 
tion in  the  value  of  the  stocks  of  goods  as  the  proximate 
result  of  the  removal  amounting  to  $3,885.25.  The  evi- 
dence referred  to  in  the  first  assignment  of  error  watf 
offered  by  the  defendants  to  show  the  cost  of  the  removal 
and  the  depreciation  in  the  value  of  the  stocks  of  goods 
claimed.  This  evidence  was  excepted  to  by  the  peti- 
tioner, and  was  excluded  by  the  Court. 

The  question,  therefore,  is,  should  the  Court  have  per- 
mitted this  evidence  to  go  to  the  jury?  We  think  not. 
The  right  of  the  petitioner  to  condemn  the  property  in 
question  is  undisputed  as  well  as  its  right  to  the  writ  nec- 
essary to  put  it  in  possession  of  such  property.  The  fact 
that  the  defendants  wore  com|)elled  to  remove  their  stocks 
of  merchandise  from  the  premises  acquired  by  the  Station 
(''ompany,  at  some  expense,  does  not  afford  them  any  right 
to  demand  compensation  for  the  expenses  so  incurred 
under  our  statute  providing  for  compensation  to  the  land 
owner  whoso  property  has  been  taken.  The  provisions 
for  damagas  in  such  cases  may  be  foimd  at  Section  1857 
of  Shannon's  Code,  and  is  as  follows:  "In  estimating 
the  damages,  the  jury  shall  give  the  value  of  the  land  with- 
out deduction,  but  incidental  benefits  which  may  result  to 
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the  owner  by  reason  of  the  proposed  improvement  may  be 
taken  into  consideration  in  estimating  the  incidental  dam- 
ages." 

It  has  been  ruled  by  our  Supreme  Court  in  a  number 
of  eases  that  the  incidental  benefits  and  incidental  dam- 
ages referred  to  in  the  statute,  relate  to  that  portion  of 
the  land  remaining  to  the  land  owner  after  a  portion  has 
been  taken  for  the  public  improvement.  The  incidental 
benefits  to  the  remaining  portion  are  such  as  have  enhanced 
its  value.  In  other  words,  the  increased  facilities  in 
travel  or  trade,  or  the  location  of  a  depot  or  town  on  the 
portion  taken,  etc.,  are  to  be  taken  into  consideration  as 
incidental  benefits.  Incidental  damages  are  such  as 
result  from  the  necessity  for  new  fences  and  walls,  the 
removal  of  outbuildings,  or  the  inconvenience  occasioned 
the  land  owner  in  the  enjoyment  of  the  remainder  of  his 
land.  We  think,  by  no  sort  of  construction,  can  the  inci- 
dental damages  allowed  by  our  statute  embrace  the  costs 
of  the  removal  of  personal  property  from  the  premises 
taken  for  the  public  improvement,  or  the  depreciation  of 
its  value  by  reason  of  the  removal.  The  personality  is 
no  part  of  the  property  taken.  Nor  is  there  anything 
contained  in  the  language  of  our  constitution  which  says 
"that  no  man's  particular  services  shall  be  demanded,  or 
property  taken,  or  applied  to  public  use  without  the  con- 
sent of  his  representatives,  or  without  just  compensation 
being  made  therefor,"  that  permits  such  a  recovery.  No 
part  of  the  stocks  of  merchandise  belonging  to  the  defend- 
ants was  taken  or  sought  to  be  taken  by  the  petitioners. 
So  it  can  readily  be  seen  that  the  provisions  of  the  con- 
stitution above  quoted  do  not  apply  here.  The  constitu- 
tion provides  for  compensation  to  the  person  whose  prop- 
erty has  been  taken.  The  compensation  to  be  allowed 
has  been  held  by  our  Supreme  Court  to  be  the  fair  market 
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value  of  the  property  taken.  Incidental  damages  are 
not  provided  for  in  the  constitution^  but  that  question  is 
left  to  legislative  enactment,  and  the  legislature  has  never 
made  any  provision  for  damages  such  as  are  contended 
for  by  the  defendants  in  the  instant  case. 

Mr.  Lewis^  in  his  valuable  v^ork  on  Eminent  Domain, 
3rd  Ed.,  Section  727,  says :  "While  it  is  proper  to  show 
how  the  property  is  used,  it  is  incompetent  to  go  into  the 
profits  of  the  business  carried  on  upon  the  property.  No 
damages  can  be  allowed  for  injury  to  business.  The  rea- 
son is  that  the  constitution  and  the  statutes  as  ordinarily 
worded,  require  only  that  just  compensation  shall  be  made 
for  the  property  taken.  Just  compensation,  as  we  have 
already  seen,  where  the  entire  property  is  taken,  is  the 
market  value  of  the  property,  and  where  a  part  is  taken, 
it  is  the  value  of  the  part  taken  and  damages  to  the  re- 
mainder by  the  taking  and  use  of  the  part  for  the  pur- 
pose proposed.  The  business  conducted  upon  the  prop- 
erty is  not  taken  and  the  owner  can  remove  it  to  a  new 
location  or  continue  it  upon  the  part  of  the  property  which 
remains.  Any  incidental  loss  or  inconvenience  in  busi- 
ness which  may  result  from  a  removal  or  change  consequent 
upon  the  taking,  must  be  borne  by  the  owner  for  the  sake 
of  the  general  good  in  which  he  participates. 

This  same  rule  was  announced  in  Becker  v.  P.  <£  R. 
Terminal  Co,,  177  Pa.,  252;  35  L.  K.  A.,  586.  Also 
Railroad  v.  Knopp,  Stout  &  Co.,  160  Mo.,  393 ;  61  S.  W., 
300.  Many  other  cases  might  be  cited  in  support  of  this 
rule,  but  we  deem  a  further  citation  of  authorities  unnec- 
essary, as  we  think  the  matter  of  allowing  such  damages 
must  depend  upon  our  own  statute,  and  as  hereinbefore 
stated,  our  statute  does  not  embrace  such  damages. 

The  second  assignment  of  error  is  to  the  effect  that  the 
Court  should  have  instructed  the  jury  upon  the  request 
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of  the  defendants,  that  if  they  found  from  the  proof  that 
the  T.  Lenzi  Company  was  compelled  hurriedly  to  remove 
their  goods  from  the  property  appropriated  to  a  near-by 
house  not  adapted  to  the  carrying  on  of  their  business  as 
theretofore,  and  remained  there  for  some  three  months 
until  another  place  could  be  secured  in  which  to  carry  on 
their  business,  and  that  actual  damages  resulted  to  the 
defendants  as  the  natural  and  proximate  result  of  the 
removal,  that  damages  incident  to  such  removal  were 
recoverable. 

In  view  of  what  we  have  said  in  disposing  of  the  first 
assignment  of  error,  we  deem  it  unnecessary  to  discuss 
this  assignment  further  than  to  say  that  we  think  the 
Court  was  correct  in  refusing  the  request. 

The  third  assignment  is  to  the  effect  that  the  trial  Judge 
erred  in  not  permitting  the  defendants  to  introduce  evi- 
dence before  the  jury  tending  to  show  a  depreciation  in 
the  value  of  said  trade  fixtures  situated  in  the  store  house, 
such  as  counters,  shelving  and  refrigerators,  which,  it  is 
claimed,  was  specially  built  therefor. 

The  evidence  shows  that  these  fixtures  were  removed 
from  the  building  by  the  defendants  and  no  part  of  them 
were  taken  by  the  petitioner.  The  fact  that  these  fixtures 
were  removed  from  the  building  by  the  defendants  shows 
clearly  that  they  were  not  permanent  fixtures,  and  were 
not  intended  to  be  such  by  the  owners,  and,  therefore,  it 
would  not  have  been  proper  to  take  their  value  into  con- 
sideration in  fixing  the  value  of  the  property  taken.  If 
the  thing  annexed  to  the  freehold  is  not  made  with  the 
view  of  a  permanent  advantage  to  the  land,  but  for  the 
purposes  of  trade  or  manufacturing,  the  erection  will  be 
regarded  as  a  chattel,  unless  a  contrary  intention  is  made 
to  appear.  This  we  understand  to  be  the  substance  of  the 
current  of  authorities  on  the  question  of  fixtures.    Saunders 
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V.  S tailings,  5  Heis,  72;  Cannon  v.  Hare,  1  Tenn.  Chy., 
22 ;  Cubbins  v.  Ayres,  4  Lea,  330 ;  Johnson  v.  Patterson^ 
13  Lea,  631;  Bank  v.  Wolf,  114  Tenn.,  265.  It  followB, 
therefore,  that  the  fixtures  referred  to  were  chattels,  and 
depreciation  to  them  was  not  a  proper  element  of  damage 
to  be  considered  by  the  jury. 

The  fourth  assignment  of  error  is  to  the  effect  that  the 
Court  erred  in  refusing  to  allow  the  defendant,  Tony  Lenzi  ^ 
to  testify  as  to  his  loss  of  time,  loss  of  rents  and  interest 
on  money  borrowed,  while  he  was  constructing  the  store- 
house and  other  improvements  situated  upon  the  property 
taken  as  a  part  of  the  value  of  said  improvements. 

The  fifth  assignment  complains  of  the  action  of  the 
Court  in  excluding  evidence  offered  by  the  defendants 
tending  to  show  a  sale  of  a  lot  similarly  situated  in  an  ad- 
joining block  that  took  place  fifteen  months  before  the 
date  of  the  filing  of  the  petition  by  the  Station  Company 
in  the  instant  case. 

These  assignments  cannot  be  considered  by  this  Court, 
for  the  reason  no  such  errors  were  assigned  in  the  motion 
for  a  new  trial.  Rule  thirteen  of  the  Court  below,  which 
is  made  a  part  of  the  record  in  this  cause,  provides  that  in 
every  case  motions  for  a  new  trial  must  be  in  writing,  filed 
in  the  record  and  noted  on  the  motion  docket,  and  such 
motion  for  a  new  trial  shall  set  out  every  ground  relied 
on  in  the  motion,  and  no  argument  will  be  heard  on  any 
ground  not  so  set  out. 

It  is  the  well  established  rule  of  this  Court  that  it  will 
not  consider  any  assignment  of  error,  the  grounds  of  which 
are  not  specifically  set  out  in  the  motion  for  a  new  trial. 
It  is  true  that  it  is  assigned  in  the  motion  for  a  new  trial 
made  in  the  Court  below,  that  "the  Court  erred  in  refusing 
to  allow  the  defendant  to  introduce  certain  evidence,  and 
in  sustaining  the  objections  of  the  plaintiff  to  such  evi- 
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dence,"  but  the  evidence  referred  to  is  not  set  out,  or  its 
substance  quoted  in  the  motion,  and  the  attention  of  the 
Court  below  was  not  specifically  called  to  the  evidence 
that  it  is  contended  was  improperly  excluded.  Nor  is 
the  substance  of  the  evidence  stated  in  any  form  in  the 
motion. 

The  sixth  assignment  complains  of  the  action  of  the 
Court  in  refusing  to  allow  counsel  for  appellants  to  open 
ttid  dose  the  argument  to  the  jury  upon  the  trial  below. 

This  is  settled  against  appellant's  contention  in  Allo- 
^  V.  Nashville,  88  Tenn.,  510.  In  that  case  it  was 
held  that  counsel  for,  the  petitioner,  and  not  the  land 
owner,  had  the  right  to  open  and  close  the  argument.    The 

Court's  holding  in  that  case  has  never  been  departed  from 

.  

ifl  any  subsequent  case  that  we  are  aware  of,  and  this  Court 

^^U  not  depart  from  it  in  the  instant  case.      It  seems  to 

^  *  well  settled  rule  of  procedure  in  such  cases  in  this 

*^te.        The  rule,  however,  is  different  in  some  of  the 

-*^te  seventh  and  last  assignment  is,  that  the  verdict  of 

^^  J^tLTj  is  against  the  weight  of  the  evidence. 

.  -*-tt    answer  to  this  assignment  it  is  sufficient  to  say  that 

,  ^^ill  not  be  considered,  because  it  is  not  contended  that 

®^^    is  no  material  evidence  to  support  the  verdict.    The 

?QeQt:ion  of  weighing  the  evidence  and  determining  whether 

^  ^^ot  the  verdict  is  supported  by  a  preponderance  of  the 

,  ^^aice  is  exclusively  for  the  trial  Judge.       This  Court 

,     *     ^Xiot  go  into  the  question  of  the  sufficiency  of  the  evi- 

.^^^^  to  support  the  verdict,  unless  it  be  assigned  that  there 

J  ^o   evidence  to  support  it.      No  such  assignment  is  made 


"*^  ^    results  that  we  find  that  none  of  the  assignments  were 
^^     taken  and  they  are  overruled,  and  the  judgment  is 
^^^■^ojed  with  costs. 

16 
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F.  W.  Cook  Brewing  Company  v.  Kaechner  Brothers; 

Write  of  certiorari  denied  by  Supreme  Court, 
(Jackson,       April  Term,  1913. 

1.  TRFSPAfls.     Destruction  of  bottles  or  vessels  belonging  to  an- 

k)t?ker. 

By  yirtoe  of  Chapter  446,  Acts  of  1909,  making  it  unlawful 
for  any  person  to  refill,  buy,  sell  or  keep  for  commercial  pur- 
poses, or  for  any  other  person  thaA  the  owner  to  destroy  or 
caase  to  be  refilled,  etc.,  any  bottle,  vessel  or  other  receptacle 
upbti  which  the  name  or  trademark  of  the  owner  who  is  en- 
gaged in  sellirg  the  contents,  the  owner  may  institute  an 
action  of  replevin  to  recover  any  and  all  of  such  vessels 
against  anyone  in  whose  possession  they  may  be  found ;  and 
in  Buch  case  the  bur.ien  is  on  the  defendant  to  show  that  he 
acquired  the  vessels,  etc.,  lawfully ;  and  an  action  of  trespass 
may  also  be  brought  for  those  destroyed. 

2.  Samie.    Right  of  owner  not  affected  by  prior  unlawful  use  or 

future  intentions. 

The  fAct  that  the  owner  of  these  articles  has  used  them  in  dis- 
pensing beer  contrary  to  law,  or  that  he  may  subsequently  so 
use  them,  will  not  defeat  his  right  of  action. 


From  Shelby  County. 


Appeal  in  error  from  Division  4  of  th?  Circuit  Court 
of  Shelby  County.      H.  W.  Laughlin,  Judge. 

F.  Zimmerman  for  Plaintiff  in  Error. 
Clarence  Friedman  for  Defendant  in  Error. 
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Mr.  J0STICE  Hall  delivered  the  opinion  of  the  Court. 

Tins  is  an  action  in  replevin,  and  involves  the  con- 
struction of  Chapter  446,  Acts  of  1909,  known  as  the  "Botr 
tiers'  Act."  The  action  originated,  before  a  justice  of 
Ae  peace  of  Shelby  county,  v^rhere  the  plaintiff  replevied 
250  dozen  bottles  bearing  its  label,  from  the  defendants 
below,  basing  its  right  to  recover  the  possession  of  the 
bottles  on  the  provisions  of  the  aforesaid  act.  There 
was  a  judgment  before  the  justice  of  the  peace  in  favor 
of  the  plaintiff  in  error,  and  the  possession  of  the  bottles 
was  awarded  to  it.  The  defendants  appealed  to  the  Cir- 
suit  Court  of  the  county  where  the  case  was  tried  before 
the  Circuit  Judge  without  the  intervention  of  a  jury.  The 
Circuit  Judge  being  of  the  opinion  that  the  plaintiff  in 
error  was  not  entitled  to  the  possession  of  the  bottles,  dis- 
missed its  suit  From  the  judgment  of  dismissal,  it  ap- 
pealed to  this  Court,  after  its  motion  for  a  new  trial  had 
been  overruled,  and  has  assigned  errors. 

Upon  the  request  of  the  plaintiff  in  error,  made  in  the 
Court  below,  and  in  accordance  with  the  requirements  of 
section  4684  of  Shannon's  Code,  the  trial  Judge  made  and 
filed  a  written  finding  of  facts  in  the  case,  with  his  con- 
clusions of  law  thereon.  This  written  finding  of  facts 
shows  that  the  trial  Judge  decided  the  case  against  the 
oontention  of  the  plaintiff  in  error  because  it  was  not  able 
to  identify  the  bottles  in  question  as  being  its  property. 
This  clearly  appears  from  the  third  paragraph  of  the  find- 
ing of  facts,  which  is  as  follows : 

"Third,  That  although  it  is  plain  that  nearly  all  of 
said  bottles  are  the  property  of  plaintiff,  yet  this  plaintiff 
must  fail  in  this  suit  for  the  reason  that  it  does  not  identify 
the  whole  250  dozen  bottles  as  being  its  property;  nor 
does  it  identify  any  part  of  them.      Said  act  has  no  appli- 
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cation  where  the  bottles  are  sold  with  the  contents.  Plain- 
tiff admits  that  it  both  gave  away  and  sold  beer,  including 
the  bottles^  and  when  Mr.  Ooan,  its  manager,  was  ques- 
tioned about  the  matter,  he  stated  he  couldn't  identify 
between  the  two." 

There  were  two  defenses  interposed  by  the  defendants 
in  the  Court  below : 

(1)  That  the  plaintiff  could  not  maintain  the  suit  for 
the  reason  that  at  the  time  the  action  was  instituted  it  was 
engaged  in  an  unlawful  business,  that  of  selling  intoxi- 
cating beverages  in  the  city  of  Memphis,  within  four  miles 
of  a  school  house,  where  school  is  kept,  and  that  the  pos^ 
session  of  said  bottles  grew  out  of  said  ill^al  business. 

(2)  That  Chapter  446  of  the  Acts  of  1909,  was 
unconstitutional  and  void,  because  it  violates  Section  17 
of  Article  2  of  the  Constitution  of  Tennessee ;  also  Section 
8,  Article  1,  and  Section  8,  Article  11,  of  said  Constitu- 
tion, and  further,  that  it  violates  Section  8,  Clause  3,  of 
Article  1,  of  the  Constitution  of  the  United  States. 

The  trial  Judge  was  of  opinion  that  the  act  was  consti- 
tutional, and  that  although  the  plaintiff  was  engaged  in 
an  unlawful  business,  yet  it  could  maintain  the  action 
for  the  reason  it  sought  to  recover  property  and  not  to 
enforce  any  contractual  right  or  benefit.  The  act  in 
question  is  as  follows: 

"A  bill  to  be  entitled  an  act  to  prohibit  the  refilling, 
buying,  selling,  keeping,  using  for  any  commercial  pur- 
pose, or  for  any  reason  other  than  the  owner  to  wilfully 
destroy  or  cause  to  be  refilled,  bought,  sold,  kept,  used  for 
any  commercial  purpose,  or  wilfully  destroyed,  any  bottle, 
vessel,  box  or  other  receptacle  upon  which  the  name  or 
trade  mark  of  any  other  person,  firm  or  corporation  en- 
gaged in  selling  the  contents  thereof  shall  be  stamped  or 
otherwise  made  to  appear,  and  from  which  the  original 
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contents  may  have  been  emptied,   without  firat  having 
obtained  the  written  consent  of  the  owner  thereof." 

Section  1.  Be  it  enacted  by  the  General  Assembly  of 
the  State  of  Tennessee,  That  it  shall  be  unlawful  for  any 
person  or  persons  to  refill,  buy,  sell,  keep,  use  for  any 
commercial  purpose,  or  for  any  person  other  than  the 
owner  to  destroy  or  cause  to  be  refilled,  bought,  sold,  kept, 
used  for  any  commercial  purpose,  or  wilfully  destroyed, 
any  bottle,  vessel,  box  or  other  receptacle  upon  which  the 
name  or  trade  mark  of  any  other  person,  firm  or  corpora- 
tion engaged  in  selling  the  contents  thereof  shall  be  stamped 
or  otherwise  made  to  appear,  and  from  which  the  original 
contents  m^y  have  been  emptied,  without  first  having 
obtained  the  written  consent  of  the  owner  thereof.  The 
requiring,  taking  or  accepting  of  any  deposit  as  security 
for  the  return  of  any  such  bottle,  vessel,  box  or  other  recep- 
tacle shall  not  be  deemed  a  sale  of  the  same,  nor  shall  the 
failure  of  the  owner  to  take  possession  of  any  of  the  fore- 
going articles  after  any  such  bottle,  vessel,  box  or  other 
receptacle  shall  have  been  emptied  of  its  contents,  be  con- 
sidered or  construed  as  an  abandonment  of  the  title  thereto 
by  its  owner. 

Sec.  2.  Be  it  further  enacted,  That  any  person  or 
persons  violating  the  provisions  of  this  act  shall  be  guilty 
of  a  misdemeanor,  and  upon  the  conviction  thereof  shall 
be  punished  for  the  first  offense  by  a  fine  of  twenty-five 
(25)  cents  for  each  and  every  bottle,  vessel,  box  or  re- 
ceptacle so  refilled,  bought,  sold  kept,  used  for  any  com-, 
mercial  purpose,  or  so  wilfully  destroyed,  or  caused  to  be 
refilled,  bo.ught,.sold,  kept,  used  foi:  any  commercial  pur- 
pose^ or  so  wilfully  destroyed,  contrary  to  the  provisions 
of  this  act,  and  for  each  subsequent  offense  by  a  fine  of 
not  less  than  fifty  (50)  cents  nor  more  than  five  dollars 
($5.00)  for  each  and  every  bottle,  vessel,  box  or  receptacle 
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so  refilled,  bought,  sold,  kept,  used  for  any  commercial 
purpose,  or  so  wilfully  destroyed,  contrary  to  the  provision 
of  this  act,  or  by  imprisonment  in  the  county  jail  for  not 
less  than  ten  (10)  days  or  more  than  thirty  (30)  days, 
or  by  both  such  fine  and  imprisonment,  in  the  discretion 
of  the  Court  trying  the  case. 

Sec.  3.  Be  it  further  enacted,  That  the  refilling,  buy- 
ing, selling,  keeping  or  using  for  any  commercial  purpose 
of  any  bottle,  vessel,  box  or  other  receptacle  upon  v^hicb 
the  name  or  trade  mark  of  any  such  person,  firm  or  corpora- 
tion shall  be  stamped  or  otherwise  made  to  appear,  and 
from  which  the  original  contents  have  been  emptied,  shall 
be  prima  facie  evidence  of  the  unlawful  refilling,  buying, 
selling,  keeping  or  using  thereof  as  prohibited  in  this  act- 

Sec.  4.  Be  it  further  enacted.  That  this  act  take  effect 
from  and  after  its  passage,  the  public  welfare  requiring  it." 

The  Court,  in  his  written  finding  of  facts,  found  that 
the  plaintiff  was  engaged  in  the  business  of  selling  be^ 
(wholesale)  in  the  city  of  Memphis ;  that  the  beer  was  sold 
in  bottles,  which  are  placed  in  wooden  cases ;  that  plaintiff 
sells  the  beer,  but  does  not  sell  the  bottles  containing  the 
beer,  or  the  cases  containing  the  bottles,  the  title  to  tho 
bottles  and  cases  being  retained  by  the  plaintiff;  that,  how- 
ever, on  some  occasions,  by  way  of  complimentj^  plaintiff 
has  given  away  beer,  including  the  bottles,  and  on  one 
occasion  plaintiff  gave  to  the  Elks'  Club  some  beer,  includ- 
ing the  bottles,  which  said  club  contemplated  carrying  out 
of  the  state;  and  also  sold  to  said  club  beer,  including 
bottles. 

The  Court  further  found  that  the  bottleg  in  question 
were  beer  bottles  and  had  upon  them  the  label  of  the 
plaintiff;  that  it  sold  its  beer  at  $2.25  per  case,  and  its 
custom  was  to  require  the  purchaser  to  place  $1.50  on 
deposit  with  it  to  secure  the  return  of  the  case  and  bottlea ; 
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^t.   -^as  the  plaintiff's  rule  in  all  casea  where  the  heer 


^^l<i  to  persons,  living  in  the  country,  or  outside  the 
^',  ^f  miemphis,  to  make  this  deposit,  but  the  rale  as  to 
(^  ,j^^^P<>8it  was  not  adhered  to  when  the  same  was  made 

J.      ^ons  living  in  the  city. 
0^     ^      Court  further  found  that  Mr.  James  Coan,  the 


^'vg  ^^^r  of  plaintiff,  and  its  highest  officer  or  representa- 

^e  -•^d  the  only  witness  who  testified  for  plaintiff  in  the 

j^ttX^^  Stated  that  he  could  not  tell  whether  any  of  the 

^jj^^^^  ^    he  had  sold  and  given  away  "as  aforesaid"  were 

^^<^  in  the  250  dozen  bottles  involved  in  this  con- 

v^ii^^i'sy ;  the  witness  stating  that  it  would  be  impossible 

for  him  to  identify  the  particular  bottles  sold  from  those 

given  away. 

The  Court  further  found  that  the  defendants  bought 
said  bottles  generally,  and  from  time  to  time  of  peddlers 
and  saloon  keepers,  who  represented  that  said  bottles  were 
their  property,  and  that  defendants  bought  them  and  were 
engaged  in  selling  them  without  the  written  consent  of  the 
plaintiff. 

The  Court  further  found  that  the  plaintiff  was  engaged 
in  the  business  of  selling  beer,  an  intoxicating  beverage, 
within  four  miles  of  a  school  house  in  said  city  of  Mem- 
phis, prior  to  and  subsequent  to  the  institution  of  this  suit, 
and  is  still  engaged  in  said  business. 

We  think  the  learned  trial  Judge  was  in  error  in  hoMing 
that  the  plaintiff  was  not  entitled  to  recover  the  bottles 
upon  the  ground  that  it  was  unable  to  identify  thr^in  as 
its  property. 

The  third  section  of  the  act  provides,  in  substance,  that 
the  buying,  selling,  keeping,  or  using  bottles  bearin:^^  the 
name  or  trade  mark  of  another,  for  commercial  pu^'^  ses, 
shall  be  prima  facie  evidence  of  the  unlawful  buyin<>:  sell- 
ing or  kepping  of  said  bottles  by  such  person,  whirh  is 
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prohibited  by  the  act,  as  well  as  the  refilling  and  using  of 
such  bottles,  and  a  penalty  is  prescribed  therefor  in  the 
second  section  of  the  act. 

In  the  first  section  of  the  act  it  is  provided  that  the 
requiring,  taking  or  accepting  of  any  deposit  as  security 
for  the  return  of  any  such  bottle,  vessel,  box  or  other 
receptacle,  shall  not  be  deemed  a  sale  of  the  same,  nor 
shall  the  failure  of  the  owner  to  take  possession  of  any 
of  the  foregoing  articles  after  any  such  bottles,  vessel, 
box  or  other  receptacle  shall  have  been  emptied  of  its  con- 
tents, be  considered  or  construed  as  an  abandonment  of 
the  title  thereto  by  the  owner. 

We  think  the  clear  purpose  of  the  act  was  to  protect 
the  property  right  or  title  of  the  original  owner  in  such 
articles,  and  to  prevent  their  use,  sale  or  destruction  by 
persons  who  had  not  lawfully  acquired  them.  In  other 
words,  to  prevent  traffic,  for  commercial  purposes  in  such 
articles  by  persons  who  have  no  property  right  in  such 
articles.  The  provisions  of  the  act  do  not  apply  to  such 
articles  as  have  been  lawfully  acquired  by  the  person  in 
whose  possession  they  are  found.  But  we  think,  under 
the  provisions  of  the  act,  that  the  burden  of  proof  was 
upon  the  defendants  to  establish  that  their  possession  of 
the  bottles  in  question,  and  which  bore  the  label  of  the 
plaintiff,  was  lawful.  The  label  of  the  plaintiff  was  on 
the  bottles,  which  was  prima  facie  evidence  that  the  bottles 
were  its  property,  and  in  the  absence  of  a  showing  by  the 
defendants  that  they  had  come  into  possession  of  the 
bottles  lawfully,  by  acquiring  them  from  the  original 
owner,  or  some  subsequent  owner,  who  had  acquired 
them  lawfully  from  the  original  owner,  it  was  entitled 
to  possession  of  the  bottles.  In  other  words,  we 
think  the  burden  of  proof  was  not  on  the  plaiu' 
tiff  to  establish  its  title  to  the  bottles,  because  the  act 
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itself  made  out  a  prima  facie  case  of  title  in  the  plaintiff, 
and  this  being  true,  the  burden  was  on  the  defendants  to 
show  that  they  acquired  the  bottles  lawfully.  They  hav- 
ing failed  to  do  this,  the  plaintiff  was  entitled  to  recover 
the  bottles,  unless  it  is  precluded  by  the  fact  that  it  was 
engaged  in  a  business  made  unlawful  by  statute,  which 
the  Court  below  found  to  be  a  fact;  but  found  that  the 
carrying  on  of  such  unlawful  business  would  not  preclude 
it  from  recovering  the  bottles  in  question,  if  its  case  was 
otherwise  made  out. 

In  this  holding  we  think  the  learned  trial  Judge  was 
correct  The  plaintiff  does  not  seek  to  recover  a  consid- 
eration growing  out  of  a  contract  in  the  conduct  of  its 
illegal  business,  or  in  any  way  enforce  a  contract  pertaining 
thereto,  but  merely  seeks  to  recover  property  belonging 
to  it,  though  which  may  be  used  in  the  conduct  of  an 
unlawful  business;  still,  its  ownership  of  such  property  is 
not  unlawful,  and  its  title  thereto  is  not  forfeited. 

We  think  this  principle  is  settled  in  Osborne  v.  State, 
115  Tenn.,  717,  in  which  it  was  held  that  a  chattel  kept 
for  an  unlawful  purpose,  such  as  intoxicating  liquors  kept 
for  sale  in  violation  of  law,  or  gambling  paraphernalia, 
the  possession  of  which  is  prohibited,  may  be  subject  to 
larceny.  In  other  words,  the  property  right  of  a  person 
in  a  chattle  kept  for  an  unlawful  purpose,  may  be  asserted, 
and  the  mere  fact  that  such  chattle  is  kept  or  used  for  an 
unlawful  purpose,  will  not  defeat  its  recovery  by  the 
owner. 

The  cases  cited  by  appellees  in  their  brief  are  not  con- 
trolling here,  because  the  cases  cited  in  support  of  their 
contention  all  relate  to  the  enforcement  of  contracts  grow- 
ing out  of  unlawful  transactions  or  based  upon  considera- 
tions that  are  unlawful. 
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No  complaint  is  made  in  this  Court  by  appellees  of  the 
Court's  holding  that  the  act  in  question  was  constitih 
tionaly  and  this  feature  of  the  case  is  not  discussed  or  con- 
sidered in  this  opinion. 

It  results  that  the  judgment  of  the  Court  below  will  be 
reversed  and  set  aside,  and  a  judgment  will  be  entered 
here  awarding  the  plaintiff  the  possession  of  the  bottles 
mentioned  and  described  in  the  writ. 

The  defendants  will  be  taxed  with  the  costs  accruing 
in  this  Court  and  in  the  Court  below. 
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K,  C.  &  St.  L.  Railway  v.  F.  N.  Overcast. 

Write  of  certiorari  denied  by  the  Supreme  Court. 
(Nashville.      December  Term,  1912.) 

L  Afpbjuatb  Coubts.     Credibility  of  toitnesBes. 

The  appellate  Courts  of  this  state  do  not  pass  upon  ilie  credi- 
bility of  witnesses  in  common  law  cases  tried  in  the  usual 
way  in  the  lower  Courts. 

2.  Samil 

But  If  the  testimony  of  a  witness  be  inherently  incredible ;  that 
is,  not  worthy  of  credence  from  the  mouth  of  any  witness  be- 
eanse  unnatural  or  absolutely  unreasonable,  reviewing  Courts 
may  pronounce  the  testimony  of  such  witness  no  evidence. 

^  Assignment  of  EIbbob. 

Appellant  must  not  only  assign  errors  upon  the  action  of  the 
trial  Court,  but  must  state  why  the  steps  taken  were  errone- 
ous and  wherein  they  prejudiced  him. 

^-  Si*RciAL  Requests.     Assignment  of  error  for  refusal  to  give. 

^^en  appellant  aslgns  error  upon  the  refusal  of  the  trial 
Judge  to  give  in  charge  a  special  request,  he  must  refer  to 
^bat  part  of  the  record  where  this  special  request  can  be 
^OTind,  and  the  record  must  show  affirmatively  that  the  Court 
declined  to  give  this  special  request  in  charge. 

'  ^^A-towiw  ^i^u  Child.    Action  for  injury  to  child.    Contributory 


Negligence. 

*^^  right  of  the  ftither  to  recover  for  injuries  to  his  minor 

<^lii]d  is  dependent  upon  the  conduct  of  the  child  at  the  time 

Of  the  Injury.    If  the  child  be  guilty  of  proximate  contriou- 

tory  negligence,  the  father  cannot  recover  unless  it  be  in 

Actions  where  contributory  negligence  does  not  bar  recovery : 

tor  instance,  non-observance  of  statutory  precaution  by  rail- 
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way  employes.     But  In  such  case  the  coutributory  negligence 
of  the  child  must  go  in  mitigation  of  damages. 

6.  Railroads.     Non-observance  of  statutory  precautions. 

Substantial  damages  may  be  recovered  although  plaintiff  majr 
be  guilty  of  gross  contributory  negligence. 

7.  Charge  of  Coubt  Respectino  MmoATioN  of  Damages. 

Circuit  Judges  should  tell  juries  in  actions  for  injuries  growing 
out  of  non-observance  of  the  statutes  prescribing  precautions 
by  railways  that  they  must  mitigate  the  damages  because  of 
the  contributory  negligence  of  the  injured  one.  Courts  should 
not  use  language  that  might  impress  jurors  tliat  they  mlsht 
mitigate  the  damages  or  not,  just  as  they  saw  fit 

8.  Same.    Questions  of  law  and  fact. 

Where  the  party  injured  upon  a  railroad  track  is  clearly  guilty 
of  contributory  negligence  as  a  matter  of  law,  the  Court 
should  so  say  to  the  jury,  and  direct  them  to  mitigate  the 
damages  because  thereof.  In  such  case  he  should  not  leave 
it  to  the  jury  to  find  whether  or  not  the  injured  one  was  guilty 
of  contributory  negligence. 

9.  Same.     Using  railroad  track.    Duty  to  look  and  listen. 

A  party  who  is  using  a  railroad  track  as  a  walkway  is  under 
obligation  to  look  and  listen  constantly  for  trains;  and  he 
will  be  held  chargeable  with  what  he  would  have  discovered 
by  the  exercise  of  ordinary  care  and  prudence  in  using  his 
faculties  of  sight  and  hearing. 

10.  CuRma  Ebbob  in  Chabge  Respecting  Damages. 

It  is  sometimes  possible  for  Courts  of  review  to  cure  an  erron- 
eous charge  respecting  damages  by  suggesting  a  remittitur. 


Fkom  Bedford  County. 


Appeal  in  error  from  the  Circuit  Court  of  Bedford 
County.      John  E.  Richardson^  Judge. 
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GoiJ>w£LL  &  Gbeeb  and  Claude  Waller  for  Plaintiff 
in  Error. 

B.  D.  KiNGBEE  and  J.  D.  Mubphbee  for  Defendant  in 
Error. 

Mb.  Justice  Higoins  delivered  the  opinion  of  the 
Court. 

On  a  day  in  May,  1911,  Esther  Overcast,  the  minor 
daughter  of  defendant  in  error,  was  struck  by  a  moving 
engine  belonging  to  the  plaintiff  in  error  at  a  station  below 
Murfreesboro  called  Christiana.  She  brought  suit  through 
a  next  friend  for  damages  for  the  injuries  thus  sustained, 
and  recovered  a  judgment  of  $500.00,  which  was  by  this 
Court  affirmed  on  November  2,  1912.  The  father  like- 
^se  instituted  suit  for  damages  for  loss  of  services  on 
account  of  the  injuries  to  his  minor  child,  and  recovered 
verdict  and  judgment  of  $250.00,  to  reverse  which  the 
railroad  company  prosecutes  this  appeal.  While  many 
of  the  questions  raised  in  the  daughter's  case  are  quite 
similar  or  almost  identical  with  the  case  at  bar,  we  do  not 
feel  entirely  concluded  by  the  result  reached  in  our  dispo- 
sition of  the  former  case. 

The  first  assignment  of  en*or  made  in  this  case  is  that 
the  Court  should  have  granted  the  motion  in  error  for  a 
directed  verdict.  Two  contentions  arise  upon  this  assign- 
ment. It  is  urged  in  the  first  place  that  the  evidence 
shows  absolute  compliance  with  the  statutory  precautions 
the  violation  of  which  is  the  predicate  of  this  action,  and, 
secondly,  that  the  girl  appeared  so  suddenly  upon  the  track 
as  to  render  compliance  impossible.  This  latter  conten- 
tion is  also  embraced  in  the  insistence  that  the  case  rests 
entirely  upon  the  testimony  of  the  daughter,  and  the  further 
insistence  that  this  daughter  is  so  involved  in  contradic- 
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tion  and  her  testimony  is  so  absurd  and  improbable  as  to 
be  unworthy  of  belief. 

The  main  question  of  fact  was  whether  Esther  Overoast 
appeared  upon  the  track  in  time  for  the  train  servants  to 
have  observed  the  statutory  precautions  as  to  the  stopping 
of  the  train^  or  whether  she  suddenly  appeared  within 
striking  distance.  The  jury  settled  this  theory  in  favor 
of  defendant  in  error.  There  is  some  slight  evidence 
other  than  the  evidence  of  the  girl  which  tends  to  show 
this  theory,  and  if  her  testimony  be  treated  as  evidential, 
there  can  be  no  doubt  that  there  is  material  evidence  upon 
which  to  base  the  verdict.  She  states  that  she  walked 
along  and  on  the  track  within  striking  distance  for  quite 
a  space. 

We  do  not  feel  authorized  to  pronounce  her  testimony 
upon  this  point  so  false  and  inherently  improbable  as  to 
justify  its  disregard  by  us.  If  testimony  be  given  which 
is  unnatural,  incredible  and  inherently  improbable,  review- 
ing Courts  may  treat  it  as  nil;  but  when  it  is  urged  that 
a  witness  has  falsified  a  statement  or  when  the  question 
presented  is  the  unworthiness  of  belief  of  the  witness 
instead  of  the  contention  that  the  statement  coming  from 
any  witness  is  incredible,  the  jury  must  be  the  final  arbi- 
ters. Railway  v.  Norman,  24  Pickle,  324;  L.  &  N.  v. 
Matheny,  Houston  Law,  decided  by  the  Supreme  Court 
last  term  at  Nashville. 

The  first  assignment  of  error  is  overruled. 

The  second  assignment  of  error  will  be  treated  last. 

The  third  assignment  is  to  the  effect  that  the  Court 
committed  error  in  charging  on  the  question  of  contributory 
negligence.  No  reason  is  given  in  this  assignment  why 
such  action  was  erroneous.  We,  therefore,  decline  to 
discuss  it.  The  appellant  must  not  only  assign  errors ;  he 
must  show  the  reason  why  the  step  or  action  taken  is 
erroneous. 
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In  the  fourth  assignment  of  error  it  is  insisted  that  the 
Court  in  his  instructions  to  the  jury  on  the  subject  of  con- 
tributory negligence  told  them  that  this  contributory  neg- 
ligence might  be  considered  by  them  in  mitigation,  whereas 
lie  should  have  emphatically  so  charged  the  jury.  We 
think  this  criticism  merely  verbal,  for  the  reason  that  in 
the  same  paragraph  the  Court  in  effect  tells  the  jury  that 
they  must  take  this  contributory  negligence  into  consid- 
eration in  mitigation.  We  pause  to  remark,  however, 
that  the  expressions  "may*^  and  "should"  should  be  elimi- 
nated from  the  instructions  of  trial  Judges  upon  this 
subject.  Judges  should  convey  it  to  jurors  in  no  uncer^ 
tain  terms  that  it  is  their  imperative  duty  to  deduct  from 
the  estimated  amount  of  injury,  an  amount  equivalent  to 
that  proportion  which  the  contributory  negligence  of 
plaintiff  bears  to  the  sum  total  of  the  causes  producing  the 
result. 

The  predicate  of  the  fifth  assignment  is  that  the  Court 
erroneously  left  to  the  jury  the  determination  of  the  ques- 
tion of  contributory  negligence,  whereas  he  should  have 
told  them  that  she  was  guilty  as  a  matter  of  law.  We  feel 
Qonstrained  to  hold  that  this  portion  of  the  charge  of  the 
learned  Judge  is  subject  to  criticism,  but  shall  reserve 
onr  final  treatment  of  this  matter  until  we  treat  of  the 
assignment  of  error  as  to  the  amount  of  the  verdict.  The 
learned  trial  Judge  had  told  the  jury  that  if  the  plaintiff's 
daughter  came  upon  the  track  without  stopping,  looking 
and  listening,  with  her  mind  otherwise  engaged  and  with- 
out regard  to  the  danger  that  might  be  incident  to  such 
use  of  the  roadbed,  and  if  she  was  herself  guilty  of  con- 
tributory negligence,  this  should  be  considered  by  them 
tn  mitigation  of  damages. 

It  is  practically  uncontroverted  that  Miss  Overcast 
entered  upoufthe  track  of  the  railroad  and  walked  down 
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it  or  beside  it  for  quite  a  distance;  that  the  track  was 
straight  for  half  mile  or  more,  and  that  there  was  no 
obstruction  to  her  view;  and  it  may  also  be  taken  as  uncon- 
troverted  that  had  she  listened  she  would  have  heard  the 
whistle  blow  and  the  rumbling  of  the  approaching  train. 
She  asserts  that  she  did  look  and  listen  and  neither 
saw  nor  heard  the  train.  This  statement  of  hers  must  be 
treated  differently  from  her  assertion  that  she  walked  on 
the  track.  The  law  will  hold  her  chargeable  with  the 
knowledge,  facts  or  impressions  which  she  would  have 
acquired  if  she  had  exercised  her  faculties  of  sense  and 
hearing.  This  must  always  be  so,  else  in  adjusting 
conflicting  legal  rights  the  party  who  makes  his  rights 
turn  upon  the  state  of  his  mind  and  information  possessed 
can  always  put  his  opponent  at  a  disadvantage.  A  party 
who  says  he  did  not  see  or  hear  an  approaching  train  at 
the  time  he  attempted  to  use  a  railroad  track  will  be  held 
as  a  matter  of  law  to  have  seen  and  heard  it  if  there  was 
nothing  to  prevent  it  or  no  outward  reason  why.  3  Cyc, 
1117.  A  party  who  fails  to  look  or  listen  for  approaching 
trains  when  their  approach  would  have  been  ascertained 
by  the  exercise  of  the  faculties  of  sight  and  hearing,  is 
guilty  of  contributory  negligence  as  a  matter  of  Uw,  and 
the  Courts  should  so  state  to  the  jury  and  should  not  per- 

* 

mit  them  to  speculate  as  to  whether  or  not  he  was  guilty 
of  contributory  negligence.  It  may  be  true  in  the  instant 
case  that  the  girl  had  her  bonnet  down  over  her  face, 
that  the  wind  was  blowing,  and  that  her  mind  was  engrossed 
with  other  things  to  such  extent  as  that  she  did  not  seii 
nor  hear  the  train  nor  think  of  it.  Nevertheless,  m 
railroad  track  is  a  warning  of  danger,  so  declared  by  the 
law,  and  its  very  presence  puts  into  operation  the  rule  of 
law  that  she  shall  exercise  that  degree  of  care  called  ordi- 
nary for  her  protection ;  and  this  degree  of  care  has  been 
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considered  so  often  by  the  Courts  as  involving  the  duty 
to  look  and  listen  so  long  as  a  party  is  using  the  track,  as 
to  be  considered  a  rule  of  law  instead  of  a  debatable  ques- 
tion of  fact  for  the  jury.  Muncey  v.  Railway,  2  Tenn. 
C.  C.  A,,  142.  We  do  not  think  the  subsequent  portion 
of  the  charge  of  the  learned  trial  Judge  makes  this  suffi- 
ciently clear. 

The  basis  of  the  seventh  assignment  of  error  was  the 
failure  of  the  trial  Judge  to  give  in  charge  what  purports 
to  be  a  special  request  to  the  effect  that  Esther  Overcast 
should  as  a  matter  of  law  be  held  guilty  of  contributory 
n^ligence,  and  that  this  negligence  must  be  taken  into 
consideration  in  the  mitigation  of  damages.  This  is  a 
very  clear  statement  of  what  we  conceive  to  have  been  a 
very  appropriate  instruction.  Unfortimately  the  record 
fails  to  disclose  what  the  trial  Judge  did  with  this  request. 
We  are  not  authorized  to  presume  that  he  declined  it. 
Appellant  must  affirmatively  show  a  refusal  by  the  Court 
to  give  it  in  charge.      Blashfield,  Sec.  372. 

In  the  second  assignment  of  error  it  is  insisted  that  the 
Court  should  have  granted  a  new  trial  because  the  damages 
awarded,  to-wit,  $250.00,  were  excessive.  We  shall  in 
this  connection  dispose  of  the  contention  that  if  the  plain- 
tiff below  was  entitled  to  anything,  the  amount  awarded 
should  have  been  merely  nominal. 

We  are  unable  to  assent  to  the  view  that  because  the 
girl  was  walking  on  the  track  with  her  head  down  and 
her  mind  distracted  the  damages  should  be  nominal. 
There  is  evidence  tending  to  show  a  failure  to  observe 
the  statutory  precautions.  These  statutes  authorize  a 
recovery  of  something  whenever  a  collision  takes  place. 
ITominal  damages  cannot  be  a  something,  because  they 
are  awarded  simply  for  the  purpose  of  carrying  costs  or 
to  vindicate  a  right,  never  to  compensate.  We  are  unable 
17 
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to  see  how  the  Courts  of  Tennessee  can  hold  that  the 
damages  to  be  awarded  for  a  violation  of  these  regulations 
are  in  any  case  to  be  merely  nominal,  except  possibly  in 
case  of  a  drunken  party  or  of  an  individual  who  lies  down 
upon  the  track  and  goes  to  sleep ;  and  even  in  these  cases 
the  rule  is  of  doubtful  soundness.  In  these  latter  instances 
it  may  be  stated  that  the  party  virtually  takes  upon  himself 
the  whole  risk,  all  the  consequences  of  his  act.  It  must 
necessarily  be  different  with  an  individual  who  absent- 
mindedly  walks  upon  a  track. 

But  we  are  of  opinion  that  the  daughter  of  defendant 
in  error  was  guilty  of  gross  contributory  negligence  as  a 
matter  of  law  and  fact  and  that  the  jury  did  not  give 
this  fact  due  consideration.  There  is  always  danger  in 
suits  by  parents  for  injuries  to  minor  children  that  juries 
will  fail  to  discriminate  between  the  pecuniary  loss  of  the 
parents  and  the  suffering  of  themselves  and  children. 

After  carefully  examining  this  evidence  we  have  reached 
the  conclusion  that  there  is  nothing  to  warrant  the  conten- 
tion that  the  injuries  of  this  girl  are  permanent.  The 
impairment  of  her  earning  capacity  is  limited  in  extent 
and  temporary  as  to  time.  We  are  also  of  opinion  that 
the  pecuniary  loss  of  the  father  was  exaggerated  in  the 
eyes  of  the  jury.  He  states  that  he  did  not  ask  for  all 
of  her  income,  but  permitted  her  to  spend  all  of  it  as  she 
wished  excepting  a  small  amoimt  for  board.  When  all 
tJiese  matters  are  considered  in  connection  with  her  pal- 
pable contributory  negligence,  we  think  the  jury  acted 
unwarrantably  in  awarding  $250.00. 

It  is  urged  that  the  engineer  saw  her  and  failed  to  take 
precautions  to  prevent  the  accident,  and  that  there  should 
be  very  little  if  any  deduction  for  contributory  negligence. 
The  writer  is  unable  to  see  how  the  Courts  in  the  construe- 
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tion  and  application  of  our  statutory  precautions,  can 
fail  to  keep  in  mind  the  common  law  conceptions  of  neg- 
ligence and  contributory  negligence.  It  is  true  that  a 
statement  of  an  engineer  that  he  did  not  think  he  would 
strike  an  individual^  or  that  this  individual  would  get  out 
of  the  way,  is  a  proper  consideration  in  determining  the 
proximate  cause  in  an  accident  case  founded  upon  the 
eommon  law,  but  as  has  been  held  several  times  it  is  not  a 
factor  in  determining  the  question  of  liability  under  the 
statute.  At  the  same  time,  these  matters  should  not  and 
cannot  be  overlooked  in  passing  upon  the  degree  of  cul- 
pability of  an  engineer  or  fireman,  for  if  they  deliberately 
run  the  engine  upon  a  trespasser,  heavy  damages  should 
be  awarded.  The  proof  does  not  warrant  the  contention 
that  the  engineer  saw  this  girl  and  noted  her  plight  and 
wilfully  refused  to  take  the  precautions  to  prevent  collision. 

It  must  not  be  overlooked  that  in  the  absence  of  the 
statutes  and  of  wilfulness  upon  the  part  of  the  servants 
of  the  company,  or  negligence  such  as  amounts  to  dis^ 
regard  of  rights,  there  can  be  no  recovery  in  cases  such 
as  this  record  discloses.  The  statutes  cannot  transfer 
to  railway  companies  the  entire  burden  of  injuries.  It 
should  be  the  effort  of  Courts  and  juries  to  weigh  the 
conduct  of  the  injured  one  upon  the  one  hand  and  the 
conduct  of  the  servants  of  the  company  upon  the  other, 
and  ascertain  as  nearly  as  can  be  the  exact  proportion  of 
the  consequences  each  one  should  bear,  treating  the  viola- 
tion of  the  statute  upon  the  part  of  the  railway  company 
as  the  legal  proximate  cause. 

Nor  must  it  be  forgotten  that  when  a  parent  is  suing 
for  loss  of  services  occasioned  by  injury  to  a  minor  child, 
he  must  in  general  stand  or  fall  by  the  legal  consequences 
of  the  conduct  of  the  minor.  In  other  words,  if  the  con- 
duct of  the  minor  was  negligent,  there  must  be  a  deduction 
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therefor  as  in  other  cases.      Burke  v.  Railway,  49  Bar- 
bour, 529 ;  Baaden  v.  Railway,  78  Qa.,  47. 

As  will  be  seen,  we  have  reached  the  conclusion  that 
His  Honor  the  trial  Judge  committed  error  in  submitting 
to  the  jury  the  question  of  contributory  negligence.  We 
are  of  opinion,  however,  that  this  error  can  be  cured  by  a 
remittitur  of  some  amount  here,  our  conclusion  being  that 
defendant  in  error  is  entitled  upon  the  record  to  a  judg- 
ment for  some  amount,  and  that  the  error  in  the  charge 
of  the  Court  and  the  complaint  as  to  the  amount  of  the 
verdict  will  not  necessarily  call  for  a  reversal.  There- 
fore, if  defendant  in  error  will  enter  a  remittitur  of  $125 » 
the  judgment  for  the  remainder  will  be  affirmed  with 
costs ;  otherwise  it  will  be  reversed  and  the  cause  remanded 
for  a  new  trial. 
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R.  J.   FiSHEB  V.   SOIXTHBBN   ExPKESS  CoMPANY. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
(Knozville.       September  Terra,  1912.) 

1.  Common  Cabbieb.    Failure  to  (five  notice  of  arrival  of  gooda. 

Destruction  "by  fire. 

An  express  company  which  neglects  to  notify  the  consignee  of 
the  arrival  of  goods  as  required  by  Section  3597,  of  Shannon's 
Code,  Is  liable  to  the  owner  for  the  destruction  of  the  ship- 
ment by  fire  whUe  stored  In  its  warehouse. 

2.  Samk.    Custom. 

And  the  company  cannot  escape  liability  by  proof  of  a  custom 
to  give  verbal  notice  of  the  arrival  of  goods  to  the  drayman  of 
the  owner. 


Feom  MoMinn  County. 


Appeal  from  the  Chancery  Court  of  McMinn  County. 
V.  C,  Allen,  Chancellor. 

E.  P.  Madison  for  Complainant. 

S.  E.  Young  and  D.  K.  Young  for  the  Express  Com- 
pany. 

Mb.  Justice  Hall  delivered  the  opinion  of  the  Court. 

The  bill  in  the  above  styled  cause  was  filed  by  the 
complainant,  R.  J.  Fisher,  against  the  Southern  Express 
Company,  to  recover  the  value  of  four  "Dixie  Trimmers," 
which  were  consumed  by  fire  while  in  the  express  office 
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of  the  defendant  company  at  Athens,  Tennessee.  These 
trimmers  were  machines  to  be  used  by  the  complainant  in 
his  hosiery  mill,  and  were  shipped  from  Eockwood,  Ten- 
nessee, over  the  line  of  the  defendant  company  to  Athens^ 
Tennessee,  consigned  to  the  complainant,  and  were  of  the 
value  of  $160.00  at  the  time  they  were  destroyed. 

The  bill  alleges  that  the  machines  were  delivered  to  the 
defendant  company  for  shipment  on  the  19  th  day  of  March, 
1910,  and  were  covered  by  a  way  bill  of  that  date,  and 
that  they  were  received  by  the  defendant  at  its  office  in 
Athens,  Tennessee,  the  same  being  the  Southern  Railway 
depot,  but  where  the  said  defendant  kept  its  office  and 
express  room  for  the  reception  of  express ;  that  upon  the 
arrival  of  said  machines  at  the  defendant's  office  at  Athens, 
the  defendant  failed  to  notify  the  complainant  of  their 
arrival,  and  on  March  23,  1910,  while  said  machines  were 
stored  in  the  defendant's  express  room  or  warehouse  in  the 
Southern  Railway  depot  at  Athens,  the  said  depot,  and  the 
express  office  and  warehouse  of  the  defendant,  were  all 
consumed  by  fire,  together  with  the  machines  belonging 
to  the  complainant ;  and  the  defendant  having  negligently 
failed  to  promptly  notify  complainant,  as  it  was  required 
to  do  by  law,  of  the  arrival  of  said  machines  at  its  office 
in  Athens,  was  liable  to  the  complainant  for  the  value  of 
said  machines. 

The  bill  asks  for  a  decree  against  the  defendant  for  the 
value  of  said  machines,  with  interest. 

The  defendant  answered,  and  admitted  the  receipt  and 
shipment  of  said  machines  from  Rockwood,  Tennessee, 
to  Athens,  over  its  line,  but  denied  that  it  did  not  give 
the  required  notice  of  the  arrival  of  said  machines  at 
Athens  to  the  complainant,  but  averred  that  complainant 
was  notified  of  the  arrival  of  said  machines  at  Athens 
within  the  time  prescribed  by  law,  but  failed  to  remove 
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them ;  that  if  they  were  burned  in  the  fire  which  consumed 
its  office  and  express  room,  said  fire  was  not  the  result  of 
any  negligence  upon  the  part  of  the  defendant,  and  it  was 
not,  therefore,  liable  to  the  plaintiff  for  the  value  of  the 
machines  so  destroyed. 

The  cause  was  heard  by  the  Chancellor  upon  proof,  and 
a  decree  was  rendered  against  the  defendant  for  the  value 
of  said  machines,  which  the  uncontroverted  proof  showed 
was  $160.00,  and  the  costs  of  the  cause,  from  which  the 
defendant  has  appealed  to  this  Court,  and  assigns  the  action 
of  the  Chancellor,  for  error. 

The  uncontroverted  proof  shows  that  the  machines  in 
question  were  delivered  by  the  defendant  at  its  office  in 
Athens,  Tennessee,  at  or  about  noon  on  March  20,  1910, 
and  were  consumed  by  the  fire  which  destroyed  its  office 
and  express  room  or  warehouse  on  the  night  of  March  23, 
1910. 

By  Section  3697,  Shannon's  Code,  it  is  provided:  "All 
common  carriers  and  express  companies  doing  business 
within  the  limits  of  this  state  shall,  aft-er  the  receipt  of 
freight  or  merchandise  for  delivery  at  their  warehouse, 
depot  or  station,  notify  the  consignee,  by  written  or  printed 
notice,  to  be  delivered  to  the  consignee  in  person,  at  his 
place  of  business,  if  in  the  city  or  town  where  received; 
or,  if  not  residing  or  doing  business  in  the  city  or  town, 
then  through  the  postoffice,  within  three  days  after  the 
arrival  of  said  goods.'' 

It  is  not  contended  by  the  defendant  that  it  gave  the 
complainant  in  person,  either  written  or  printed  notice  of 
the  arrival  of  said  goods  within  the  time  prescribed  by  the 
above  statute,  nor  does  it  claim  to  have  given  the  complain- 
ant in  person,  verbal  notice  of  the  arrival  of  said  goods, 
but  it  is  claimed  by  Mr.  Remine,  the  agent  of  the  defend- 
ant, that  he  gave  verbal  notice  to  the  drayman  of  the  com- 
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plainant  of  the  arrival  of  said  goods  on  the  next  day  after 
they  were  received  at  the  defendant's  office  in  Athens,  and 
again  notified  him  on  March  22,  and  that  said  drayman 
had  authority  from  the  complainant  to  receive  said  goods, 
but  failed  to  remove  them  from  the  express  office. 

The  drayman  of  complainant,  Alex  Newman,  testified 
that  he  received  no  notice  from  the  agent  of  the  defendant 
of  the  arrival  of  said  machines  at  any  time  before  the  fire, 
and  did  not  know  that  said  machines  were  at  the  express 
office.  This  witness  is  positive  that  no  notice  was  given 
him  of  the  arrival  of  the  machines.  However,  under  the 
proof,  we  are  of  opinion  that  even  if  notice  had  been  given 
by  the  defendant  to  the  draymen  of  complainant,  it  would 
not  have  been  a  sufficient  compliance  with  the  statute  by 
the  defendant. 

The  proof  shows  that  this  drayman  of  the  complainant 
had  authority  from  the  complainant  to  haul  freight  and 
express  to  and  from  the  depot  and  express  office.  This 
seems  to  have  been  the  extent  of  his  duties.  The  express 
company  had  authority  from  the  complainant  to  turn 
express  coming  to  the  office  consigned  to  the  complainant 
or  the  hosiery  mill,  of  which  complainant  was  the  pro- 
prietor, over  to  this  drayman  for  delivery.  This  authority 
was  given  to  the  defendant  by  a  letter  from  the  complainant 
bearing  date  of  December  1,  1909,  and  is  as  follows: 

"Mr.  H.  H.  Kemine,  Agent, 
"Southern  Express  Co., 
"Athens,  Tenn. 
"Deab  Sir — Please  deliver  to  Alex  Newman,  our  dray- 
man, any  express  that  may  come  into  your  office  for  us, 
and  this  will  be  your  authority  for  delivering  same  to  him. 

"Yours  truly, 

"Athens  Hosiery  Mills, 
"By  R.  J.  Fisher," 
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This  letter  was  written  by  the  complainant,  because  the 
express  company  had  a  rule  prohibiting  its  agent  from 
delivering  express  to  any  one  other  than  the  consignee, 
except  upon  written  authority.  The  proof  shows  that 
it  was  the  custom  of  the  defendant's  agent  when  express 
would  arrive  at  its  office  for  complainant,  he  would  either 
call  the  complainant  over  the  phone  and  notify  him  of  its 
arrival,  or  would  call  the  attention  of  the  drayman  to  it 
while  he  was  about  the  depot  or  express  office,  and  the 
same  would  be  turned  over  to  the  drayman  for  delivery. 
The  agent  of  the  express  company  testified  that  he  never 
mailed  the  complainant  written  notice  of  the  arrival  of 
express  for  him,  unless  he  was  advised  that  complainant 
was  out  of  town  or  away  on  a  trip,  but  his  usual  custom  was 
to  give  the  complainant's  drayman  verbal  notice  of  the 
arrival  of  express  for  the  complainant,  and  that  no  question 
had  ever  been  made  about  this  manner  of  giving  notice  to 
the  complainant. 

The  complainant  testified  that  while  the  drayman  had 
authority  to  receive  express  from  the  office  of  the  defend- 
ant for  delivery,  he  had  no  authority  to  receive  notice  of 
the  arrival  of  express  at  the  defendant's  office,  and  had 
never  been  constituted  as  his  agent  for  any  such  purpose, 
and  no  such  authority  was  intended  or  given  in  the  letter 
of  December  1,  1909. 

The  statute  required  the  defendant  to  give  the  com- 
plainant written  or  printed  notice  in  person  within  three 
days  after  the  arrival  of  the  machines  at  its  office.  The 
burden  rested  upon  it  to  show  that  notice  was  given,  and 
if  it  could  be  conceded  that  the  drayman  of  complainant 
was  authorized  to  receive  notice  from  the  defendant,  and 
that  the  course  of  conduct  between  the  parties  had  been 
such  as  to  amount  to  a  waiver  of  the  written  or  printed 
notice,  we  think  the  defendant  failed  to  sustain  the  bur- 
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den  that  rested  upon  it  to  show  notice  by  a  preponderance 
of  the  evidence.  The  agent  testified  positively  that  he 
gave  the  drayman  verbal  notice  of  the  arrival  of  the  goods 
within  three  days  after  their  arrival.  The  drayman  wa« 
equally  positive  in  his  testimony  that  no  such  notice  was 
given  him,  and  that  he  had  no  knowledge  of  the  machines 
being  in  the  express  office  previous  to  the  fire.  But  we 
think  that  the  liability  of  the  defendant  may  also  be  rested 
upon  its  failure  to  give  the  proper  notice  to  the  com- 
plainant. 

We  are  of  opinion  that  the  written  authority  of  Decem- 
ber 1,  1909,  which  has  been  copied  into  this  opinion,  did 
not  authorize  the  defendant  to  give  notice  to  the  com- 
plainant's drayman  of  the  arrival  of  goods  at  its  office 
consigned  to  complainant.  This  letter  simply  authorized 
the  defendant  to  turn  such  express  as  might  be  received 
at  its  office  for  complainant,  over  to  the  drayman  for 
delivery,  when  the  same  should  be  called  for  by  the  dray- 
man. Nor  do  we  think  that  the  fact  that  the  defendant 
had  been  in  the  habit  of  giving  verbal  notice  to  the  dray- 
man of  the  arrival  of  express  at  its  office  for  complainant, 
without  express  objection  or  protest  from  the  complainant, 
was  sufficient  to  amount  to  a  waiver  upon  the  part  of  the 
complainant  to  his  legal  right  to  the  notice  required  by 
statute. 

In  Railroad  v.  Naive,  112  Tenn.,  266,  it  was  held  that 
it  was  the  duty  of  a  railway  company  to  give  the  consignee 
prompt  notice  of  the  arrival  of  goods,  and  the  latter  has 
the  right,  until  such  notice  is  given,  to  rest  securely  in  the 
belief  that  they  have  not  arrived.  And  in  Dean  v.  Vac- 
caro  &  Company,  2  Head,  490,  it  was  held  that  to  excuse 
the  carrier  and  relieve  him  of  his  legal  responsibility,  notice 
must  be  given,  or  knowledge  otherwise  fixed  upon  the  coor 
signee,  not  only  that  the  goods  had  been  shipped,  or  were 
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on  the  way,  but  that  they  were  at  the  wharf,  so  that  they 
could  be  taken  charge  of  at  once,  and  secured  from  hazard 
by  the  person  interested.       The  Court,  continuing,  said: 

"This  important  fact  is  not  made  out  in  the  ease  before 
us,   and,   therefore,   the   defendants  were   properly   held 
liable.    The  usage  or  custom  of  that  port  cannot  be  allowed 
to  excuse  notice ;  it  is  enough  to  give  it  the  effect  of  dis- 
pensing with  actual  delivery  to  the  consignee.       Nor  can 
the  custom  of  delivering  goods  to  public  draymen,  have 
the  effect  of  superseding  the  requirements  of  the  law  on 
this  subject.       That  this  consignee  and  many  others  had 
submitted  to  it  before,  when  no  loss  occurred,  would  not 
bind  them  to  yield  their  legal  right  to  notice  when  it 
became  their  interest  to  assert  it.       Such  a  custom  cannot 
change  the  law  in  that  respect." 

We  think  that  the  mere  fact  that  the  complainant  had 

^ot  objected  or  made  protest  against  the  defendant's  cus- 

^fli  of  giving  notice  to  his  drayman  of  the  arrival  of  goods 

consigned  to  him  at  its  office,  but  had  submitted  to  it, 

nen  xio  loss  occurred,  would  not  amount  to  a  waiver  of 

^   ^^Sht  to  notice  in  accordance  with  the  t^rms  of  the 

'atxite.       The  fact  that  the  Complainant  had  not  protested 

y^airiat  the  failure  of  the  defendant  to  perform  the  duty 

-^^*^®^d  upon  it  by  statute,  did  not,  we  think,  have  th? 

^t  .^^^    t:o  relieve  it  of  such  statutory  duty.       Nor  do  we 

^j    *r^^    that  the  complainant  is  estopped,  as  insisted  by  the 

w^      "^^ant,  from  asserting  his  right  to  notice  in  the  case 

.f^"^   consideration. 

^    think  the  failure  of  the  defendant  to  give  the  notice 

J^     ^^^«d  by  the  statute  was  such  negligence  upon  its  part 

^^Xild  render  it  liable  for  the  loss  of  the  machines.     It 

^^r^  protect  the  goods  from  just  such  hazards  that  the 
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statute  requiring  notice  to  be  given  was  passed.  Prompt 
notice  was  required,  however,  at  common  law  before  the 
statute. 

It  results  that  the  decree  of  the  Chancellor  will  be 
affirmed  with  costs. 

Mr.  Justice  Higgins  dissents. 


Consolidated  Coal  Company  v.  Jambs  O'Brien. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
(Jackson.      April  Term,  1913.) 

1.  Master  and  Servants.    Lease  or  transfer  of  "business, 

A  master,  while  conducting  an  extensive  industrial  enterprise 
having  in  his  employ  numerous  servants,  leased  his  business 
to  another  without  making  any  change  in  superior  servants, 
and  without  notifying  inferior  servants  of  the  change,  and 
without  affording  these  latter  any  means  of  knowing  of  the 
change  in  management.  Held,  That  the  master  remained 
liable  to  an  inferior  servant  (who  continued  to  perform  his 
old  and  usual  duties  without  any  knowledge  of  the  change), 
for  Injuries  received  through  the  negligence  of  those  in  charge. 

2.  Same. 

A  master  who  thus  fails  to  inform  his  servants  of  the  change 
of  ownership  or  management,  or  falls  to  bring  home  to  them 
knowledge,  actual  or  constructive,  of  his  withdrawal  from 
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the  business,  is  estopped  when  sued  by  an  Injured  servant  for 
personal  Injuries  received  while  discharging  his  customary 
duties,  to  deny  that  the  relation  of  master  and  servant  exists. 


Fkom  Shelby  County. 


Appeal  in  error  from  Division  No.  3  of  the  Circuit 
Court  of  Shelby  County.      A.  B.  Pittman,  Judge. 

Rhsa  p.  Cabey  for  Plaintiff  in  Error. 

St££n  &  Klemeb,  Jery  Hobn,  for  Defendant  in  Error. 

Mr,  Justice  Hall  delivered  the  opinion  of  the  Court. 

This  action  was  brought  by  the  defendant  in  error  on 
January  25,  1910,  in  the  Circuit  Court  of  Shelby  county 
against  the  plaintiff  in  error,  Monongahela  Biver  Consoli- 
dated Coal  &  Coke  Company,  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  sustained  by  him  while 
in  the  employ  of  the  plaintiff  in  error  on  one  of  its  coal 
fleets. 

The  declaration  was  filed  on  February  16,  1910,  and 
alleged  that  the  defendant  in  error  was  in  the  employ  of 
the  plaintiff  in  error  on  February  6,  1909;  in  the  capacity 
of  coal  passer  on  the  steamer  Pacific  No.  2,  which  boat 
was  then  being  operated  by  and  was  under  the  control  of 
the  defendant.  That  it  became  necessary  to  loosen  what 
is  known  as  a  shore  line  extending  from  the  tow  boat  across 
two  of  the  barges  which  the  boat  had  in  tow,  to  a  mooring 
place  on  the  bank,  and  that  the  defendant  in  error  was 
ordered  by  the  mate  of  the  boat  to  clear  that  line  and  pre- 
vent it  doing  any  damage  to  the  tows,  or  the  cargo  thereon. 
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That  in  the  execution  of  this  order,  the  plaintiff  stepped 
upon  a  ladder,  which  was  placed  against  some  lumber 
piled  on  one  of  the  barges,  with  the  bottom  of  the  ladder 
resting  on  the  deck  of  an  adjacent  empty  barge,  and  that 
this  ladder  was  ordinarily  used  for  such  purpose.  That 
the  ladder  being  left  unfastened,  slipped  from  its  place 
and  precipitated  the  defendant  in  error  to  the  deck  of  the 
empty  barge,  resulting  in  his  foot  being  crushed  in  the 
fall,  and  he  sustained  other  painful,  serious  and  permanent 
injuries. 

The  declaration  further  alleges  that  the  plaintiff  in 
terror  was  guilty  of  negligence  in  the  placing  of  the  ladder 
in  the  position  which  it  was,  and  in  the  failure  to  keep 
it  in  good,  safe  and  secure  condition.  That  the  plaintiff 
in  error  was  also  guilty  of  negligence  in  calling  upon  the 
defendant  in  error  to  perform  work  out  of  his  regular 
hours  and  placing  him  in  a  position  which  he  did  not 
know  to  be  dangerous,  but  which  was  dangerous,  and  so 
known  to  the  plaintiff  in  error,  or  could  have  been  known 
to  it  by  the  exercise  of  reasonable  care  and  diligence. 

On  March  24,  1910,  the  plaintiff  in  error  interposed  a 
plea  of  not  guilty,  and  later,  on  April  29,  1910,  by  con- 
sGut  of  counsel  for  the  defendant  in  error,  filed  an  addi- 
tional plea  interposing  contributory  negligence  upon  the 
part  of  the  defendant  in  error. 

Upon  these  pleadings  there  was  a  trial  before  the  Court 
and  a  jury  and  a  verdict  in  favor  of  the  defendant  in 
error  for  the  sum  of  $5,000.00.  On  December  31,  1910, 
upon  motion  of  the  plaintiff  in  error,  it  was  granted  a 
new  trial  by  the  Court.  Immediately  upon  the  granting 
of  the  new  trial,  the  plaintiff  in  error  made  application 
to  the  Court  for  leave  to  file  an  additional  plea,  denying 
that  it  was  operating  the  boat  and  barges  upon  which  die 
defendant  in  error  was  injured,  at  the  time  the  accident 
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,   ^^^ed,  but  the  same  were  being  operated  by  and  under 

fi     ^o^trol  of  the  Huntingdon  &  St.   Louis  Tow  Boat 

.  ^Pany,  a  separate  and  distinct  corporation.      The  appli- 

1  *   ^  to  file  the  additional  plea  was  disallowed,  and  the 

y    ^t\ff  in  error  excepted  to  the  action  of  the  Court. 

ilaereafter,  on  November  13,  1911,  the  case  came  on 
to  be  tried  before  the  Court  and  a  jury,  at  which  time 
another  application  was  made  to  the  Court  for  leave  to 
file  the  additional  plea  referred  to,  which  was  granted  and 
the  plea  filed.  Upon  this  plea  the  defendant  in  error 
joined  issue,  and  also  filed  a  replication  to  the  plea,  alleg- 
ing (hat  the  plaintiff  in  error  was  estopped  to  deny  that 
the  boat  was  being  operated  by  it,  or  under  its  control  at 
the  time  of  the  accident.  This  plea  of  estoppel,  however, 
alleged  no  facts  constituting  an  estoppel,  but  merely  al- 
leged the  conclusion  that  the  plaintiff  in  error  was  estopped. 

A  second  trial  was  had,  and  there  was  a  verdict  and 
judgment  in  favor  of  the  defendant  in  error  for  the  sum 
of  $8,500.  From  this  judgment,  the  defendant  in  error 
appealed  to  this  Court,  after  its  motion  for  a  new  trial  had 
been  overruled,  and  has  assigned  errors. 

The  first  assignment  of  error  is,  that  the  Court  erred  in 
overruling  the  motion  of  the  plaintiff  in  error  for  a 
peremptory  instruction  in  its  favor,  for  the  reason  that, 
according  to  the  defendant  in  error's  own  evidence,  as 
well  as  the  other  evidence  in  the  case,  the  plaintiff  below 
was  guilty  of  negligence  that  directly  and  proximately 
contributed  to  the  injuries  complained  of,  and  was,  there- 
fore, not  entitled  to  a  recovery.  This  motion  was  made 
at  the  conclusion  of  all  the  evidence  in  the  case. 

In  view  of  this  assignment,  we  dsem  it  necessary  to 
briefly  state  the  facts  tending  to  show  the  manner  and  cir- 
cumstances under  which  the  defendant  in  error  was  in- 
jured.      They  are  as  follows:     The  fleet  upon  which  the 
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defendant  in  error  was  working  at  the  time  he  was  injured 
was  composed  of  a  tow  boat  and  several  barges,  and  was 
engaged  in  towing  coal  and  other  heavy  material  up  and 
down  the  Mississippi  river.  The  accident  occurred  just 
below  Memphis,  Tennessee,  a  few  miles.  At  the  time 
of  the  accident  one  of  the  barges  being  towed  was  loaded 
with  lumber.  The  lumber  upon  this  barge  was  stacked 
in  piles  some  twelve  or  fifteen  feet  in  height.  This  barge 
was  lashed  to  the  side  of  the  boat,  and  on  the  outside  of 
the  barge,  and  adjacent  to  it,  was  an  empty  barge  which 
had  been  raised  from  out  of  the  river  the  day  before  the 
accident  occurred,  at  some  point  south  of  Memphis.  At 
the  time  of  the  accident  the  boat  was  going  north  in  the 
direction  of  Memphis,  and  when  it  got  within  a  few  miles 
of  Memphis  it  became  disabled,  and  it  was  necessary  to 
moor  it  to  the  bank  and  secure  it  by  tieing  a  line  or  rope 
attached  to  the  boat  to  a  tree  on  the  bank  in  order  to  secure 
its  safety  until  another  boat  could  be  sent  down  the  river 
to  tow  it  in.  The  bank  at  the  point  where  the  boat  landed 
was  very  steep,  and  in  order  for  the  deck  hands  to  reach 
the  top  of  the  bank  to  fasten  the  line  to  the  tree,  it  was 
necessary  to  use  a  ladder,  which  was  on  the  boat.  The 
ladder  was  used  in  performing  this  function,  and  was  sub- 
sequently placed  by  some  one  of  the  crew,  the  record  does 
not  disclose  who  did  it,  against  the  lumber  piled  on  one 
of  the  barges,  with  the  bottom  of  the  ladder  resting  on  the 
deck  of  an  adjacent  empty  barge,  which  was  the  barge 
that  had  been  raised  from  the  river  the  previous  day,  and 
which,  as  may  be  easily  inferred  from  the  evidence,  was 
water-soaked  and  slippery.  This  ladder  was  placed  in 
position  such  as  it  should  have  been  for  a  person  to  use  it 
in  ascending  and  descending  to  and  from  the  top  of  the 
pile  of  lumber.  Thd  defendant  in  error  was  off  watch: 
that  is,  he  was  off  of  duty  at  the  time.      It  appearing  from 
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the  proof  that  he  had  certain  hours  off  of  duty  and  certain 
hours  on  duty.  He  was  on  top  of  the  lumber  pile,  and 
was  standing  within  a  few  feet  of  the  ladder  while  the 
line  was  being  drawn  across  the  empty  barge  and  the  barge 
being  drawn  up  or  tightened  by  the  use  of  a  capstan  or 
drum  on  the  boat,  which  was  operated  by  steam.  This 
line  was  being  drawn  acres  the  empty  barge  and  the  barge 
of  lumber,  and  there  is  evidence  tending  to  show  that  it 
became  caught  or  hung  on  the  empty  barge,  and  the  plain- 
tiff was  ordered  by  the  mate  of  the  boat,  to  whose  orders 
h©  was  subject,  to  clear  the  line.  In  order  for  him  to  do 
so  it  was  necessary  for  him  to  descend  to  the  deck  of  the 
empty  barge,  which  he  attempted  to  do  by  descending  the 
ladder,  but  when  he  put  his  weight  upon  the  ladder,  it 
not  being  fastened  or  secured  in  any  way,  the  end  resting 
upon  the  floor  of  the  empty  barge  slipped  and  precipitated 
him  to  the  deck  of  the  empty  barge  and  his  foot  was 
crushed  in  such  a  manner  by  the  fall  that  he  had  to  be 
carried  to  the  hospital,  where  his  foot  was  amputated, 
after  which  blood  poison  set  up  in  the  injured  limb,  and 
two  other  amptuations  of  the  limb  were  made  necessary. 
His  other  leg  became  infected  from  blood  poison,  and  he 
came  near  losing  that  leg  also.  It  was  finally  saved, 
however,  but  was  left  in  a  very  much  impaired  state,  and 
its  use  is  very  much  curtailed.  The  defendant  in  error 
was  confined  in  the  hospital,  from  this  injury,  for  mon* 
than  twelve  months,  and  is  badly  maimed  and  crippled 
as  a  result  of  the  injury.  He  was  forty-four  years  old 
at  the  time  of  the  accident,  sound,  robust,  and  was  earning 
$35  per  month  and  his  board. 

There  is  evidence  tending  to  show  that  a  ladder  such 

as  the  one  in  question  was  in  common  use  on  the  boat  for 

the  purpose  of  enabling  employes,  such  as  the  defendant 

in  error,  to  ascend  and  descend  to  and  from  lumber  barges 

18 
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being  towed  by  the  boat.  There  is  also  evidence  tending 
to  show  that  the  order  given  by  the  mate  in  charge  of  the 
deifendant  in  error  and  other  deck  hands  on  the  boat^  was 
an  emergency  order  and  had  to  be  performed  quickly  in 
order  to  keep  the  line  or  rope  that  was  being  drawn  across 
the  lumber  on  the  barge  from  disarranging  the  lumber, 
and  perhaps  precipitating  some  of  it  into  the  river. 

There  is  also  evidence  tending  to  show  that  it  was  the 
custom  to  have  these  ladders,  which  were  kept  for  use  on 
the  boat,  securely  fastened  to  the  lumber  or  other  object 
against  which  they  rested  in  order  to  make  them  safe  for 
use.  As  to  whether  the  defendant  in  error  could  have 
descended  from  the  lumber  pile  to  the  deck  of  the. empty 
barge,  in  safety,  by  another  route,  is  controverted.  There 
is  some  evidence  tending  to  show  that  he  could  have  gone 
to  the  forward  end  of  the  barge  and  descended  upon  the 
ends  of  the  pieces  of  lumber,  which  were  piled  stairsteps 
fashion,  but  the  defendant  in  error  testified  that  he  did 
not  know  that  he  could  get  to  the  deck  of  the  empty  barge 
by  that  route.  There  is  also  evidence  tending  to  show 
that  these  steps  so  made  with  the  lumber  were  not  such 
as  a  person  could  descend  them  with  safety.  The  defend^ 
ant  in  error  testified  that  he  executed  the  order  of  the 
mate  hurriedly,  in  order  to  prevent  injury  to  the  cargo, 
and  when  he  attempted  to  descend  the  ladder,  he  supposed 
that  it  was  fastened  and  secure,  as  he  had  been  up  and 
down  on  different  ladders  on  the  boat  and  found  them 
secure,  and  that  it  was  the  custom  to  have  them  fastened 
and  secure. 

We  do  not  think  that  the  Court  would  have  been  war-, 
ranted,  under  the  facts,  in  holding  that  the  defendant  in 
error  was  guilty  of  negligence,  as  a  matter  of  law,  that 
directly  and  proximately  contributed  to  his  injury.  We 
think  this  question  was  properly  submitted  to  the  jury. 


i 
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There  was  evidence  tendipg  to  show  that  it  wa3  the  cus- 
tom of  the  boat  to  have  ladders  for  use  by  its  employes 
in  nscending  and  descending  from  loaded  barges ;  that  it 
wfts  the  custom  to  have  these  ladders  so  equipped  that 
they  could  be  fastened  to  the  object  against  which  they 
rested,  to  insure  the  safety  Qf  persona  ascending  and 
descending  them.  ThQ  defendant  in  error  was  staitding 
within  a  few  feet  of  this  ladder  when  he  was  given  the 
order  by  the  mate  to  clear  the  line.  As  before  stated, 
there  is  evidence  tending  to  show  that  the  order  was  au 
emergency  order,  and  had  to  be  performed  quickly  in 
order  to  prevent  injury  to  the  cargo,  and  the  act  pf  the 
defendant  in  error  in  undertaking  to  descend  front  the 
lumber  pile  to  the  deck  of  the  empty  barge  by  rnean^  of 
the  ladder  was  a  most  natural  one,  and  in  view  of  tho 
custom  of  the  officers  in  charge  of  this  boat  to  have  the 
ladder  securely  fastened,  and  the  defendant  in  error  hav^ 
ing  reason  to  believe  that  the  duty  had  been  performed  in 
this  instance  by  the  master,  it  could  not  be  said,  as  a 
matter  of  law,  that  he  was  guilty  of  contributory  negli- 
gence in  undertaking  to  descend  the  ladder.  In  view 
of  the  facts,  we  think  the  jury,  to  whom  the  question  of 
contributory  negligence  was  left  for  determination,  were 
well  warranted  in  finding  that  issue  against  the  plaintiff 
in  error. 

The  first  assignment  of  error  will,  therefore,  bo  over- 
ruled. 

The  second  asignment  of  error  complains  of  the  action 
of  the  trial  Judge  in  not  sustaining  the  motion  for  a 
peremptory  instruction,  on  the  ground  that  the  plaintiff 
was  shown,  by  his  own  evidence  and  the  other  evidence 
in  the  case,  to  have  been  the  fellow  servant  of  the  party 
or  parties  guilty  of  the  negligence  complained  of,  if  there 
waa  negligence. 
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This  branch  of  the  motion  is  grounded  upon  the  in- 
sistence that  the  ladder  was  placed  against  the  loaded 
barge  by  a  fellow  servant  of  the  defendant  in  error,  and 
was  placed  there  contrary  to  the  order  of  the  mate  of  the 
boat,  who  says  that  he  directed  that  the  ladder  be  brought 
from  the  bank  and  laid  down  on  the  Idaho,  the  barge 
beside  the  one  loaded  with  lumber. 

There  is  no  evidence  tending  to  show  who  placed  the 
ladder  against  the  pile  of  lumber.  It  does  appear  that 
it  was  placed  there  in  an  upright  position,  and  just  in 
such  a  position  as  it  would  be  when  intended  for  use.  In 
view  of  the  evidence  that  there  w,as  a  general  custom  on 
the  boat  to  place  ladders  such  as  the  one  in  question 
against  piles  of  lumber  loaded  on  barges,  to  enable  the 
employes  to  ascend  to  and  from  the  top  of  the  lumber  piles 
in  the  performance  of  their  duties,  and  that  it  was  the 
custom  to  have  these  ladders  securely  fastened  when 
placed  in  position  for  use,  it  was  not  improper  for  the 
Court  to  leave  the  question  of  whether  the  negligence 
complained  of  in  placing  the  ladder  against  the  lumber 
pile  in  an  insecure  and  unsafe  position,  was  the  unauthor- 
ized act  of  a  fellow  servant,  or  an  act  performed  in  pur- 
suance of  the  general  custom  prevailing  upon  the  boat,  to 
enable  employes  to  ascend  to  and  from  the  lumber  pile,  to 
the  jury.  The  Court  submitted  this  question  to  the 
jury  in  his  general  charge,  as  follows: 

"The  theory  of  the  plaintiff  is  that  this  ladder,  which 
he  undertook  to  use,  was  placed  there  for  use  by  the  em- 
ployes of  this  boat,  by  the  company.  The  theory  of  the 
defendant  is  that  the  ladder  was  not  placed  there  by  the 
company  for  such  use,  but  that  the  ladder  had  been  used 
out  upon  the  bank,  and  that  one  of  the  deck  hands  simply 
jerked  it  up  and  brought  it  back  on  the  barge  and  laid 
it  up  against  the  lumber.       That^  therefore,  gentlemen, 
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iia  an  issue  of  fact  for  you  to  detennine,  and  it  is  an  im- 
portant issue  in  the  law  suit,  because  if  this  ladder  was 
not  placed  there  by  the  company  for  the  use  of  the  em- 
ployes, but  merely  put  there  by  a  deck  hand  for  the  pur- 
pose of  carrying  the  ladder  and  laying  it  on  the  barge  of 
the  boat,  the  defendant  is  not  liable  in  the  case.  But 
if  the  object  of  the  ladder  being  at  that  place  was  that 
it  might  be  used  by  the  deck  hands  and  persons  who  had 
business  to  go  up  and  over  this  lumber  pile,  then  it  was 
the  duty  of  the  defendant  to  exercise  ordinary  and  rea- 
sonable care  to  make  that  ladder  safe  and  secure,  and  it 
matters  not  that  a  deck  hand  might  have  placed  the  ladder 
in  the  position  it  was  placed  there  for  that  use,  the  use 
of  these  servants,  then  it  was  the  duty  of  the  master  to 
exercise  ordinary  care  to  have  it  made  safe  and  secure  to 
the  lumber  pile.  As  I  say,  the  theory  of  this  plaintiff 
is  that  that  was  the  purpose  and  object  of  the  presence 
of  the  ladder  at  that  point. 

"If  it  was  placed  there  for  such  use,  even  though  a  deck 
hand  put  it  there,  the  deck  hand  in  putting  it  there  was 
performing  a  duty  wrich  devolved  upon  the  master,  and 
the  negligence  of  the  deck  hand,  if  you  find  the  latter  was 
negligently  put  there,  would  be  the  negligence  of  the  mas- 
ter, for  which  this  defendant  would  be  liable.  But  if  you 
find  that  there  was  no  purpose  on  the  part  of  the  defendant 
company  to  furnish  the  ladder  for  service  at  that  place, 
but  that  it  was  merely  picked  up  by  a  deck  hand  and  put 
there,  then  the  mastier  is  not  responsible  for  its  insecurity, 
and  would  not  be  liable  in  this  lawsuit. 

"You  see,  therefore,  gentlemen  of  the  jury,  that  it  is 
necessary  for  you  to  determine  from  the  evidence  in  this 
case  whether  or  not  that  ladder  was  designed  as  an  imple- 
ment to  be  used  by  the  men  in  the  performance  of  their 
duty  in  going  up  and  coming  down  from  off  of  that  lumber 
pile." 
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We  think  there  was  sufficient  evidence  to  carry  this 
question  to  the  jury  under  proper  instructions  from  the 
Court,  which  were  given.  We  do  not  think  the  Court, 
under  the  evidence  submitted,  would  have  been  warranted 
in  determining,  as  a  miatter  of  law,  that  the  placing  of 
the  ladder  against  the  lumber  pile,  was  the  unauthorized 
act  of  a  fellow  servant.  The  jury  determined  this  issue 
of  fact  against  the  plaintiff  in  error,  and  we  think  there 
is  material  evidence  to  support  the  jury's  finding. 

The  third  assignment  complains  of  the  action  of  the 
Court  in  not  sustaining  the  motion,  for  the  reason  it  is 
contended,  that  the  undisputed  evidence  establishes  the 
fact  that  the  plaintiff  and  all  of  the  employes  engaged  upon 
the  boat  were  in  the  service  and  employ  of  the  Huntingdon 
&  St.  Louis  Tow  Boat  Company,  who,  it  is  claimed,  had 
the  boat  leased  and  was  operating  it  at  the  time  of  the 
accident. 

The  fourth  assignment  complains  of  the  action  of  the 
trial  Judge  in  instructing  the  jury  as  follows:  "A  good 
deal  of  testimony  was  offered  before  the  jury  on  the  subject 
of  whether  or  not  this  boat  was  being  operated  by  the 
Huntingdon  &  St.  Louis  Tow  Boat  Company  or  thb 
Monongahela  River  Consolidated  Coal  &  Coke  Company, 
which  is  the  defendant  in  this  lawsuit.  Just  how  and 
why  the  Court  arrives  at  that  conclusion  is  not  a  matter 
of  any  interest  to  the  jury.  The  jury  is  bound  to  take 
the  law  from  the  Judge,  and  the  Judge  directs  you  that 
as  a  matter  of  law  the  defendant  in  this  suit  was  operating 
the  boat,  and  is  liable  if  you  find  under  the  charge  and  the 
evidence  that  it  was  negligence  of  the  persons  operating 
that  boat  which  was  the  proximate  cause  of  this  plaintiff's 
injury,  and  you  further  find  that  the  plaintiff  was  not 
guilty  of  contributory  negligence." 


STATE  OF  TENNESSEE.  268 


Coal  Co.  V.  O'Brien. 


The  fifth,  sixth  and  seventh  assignments  of  eiroi*  go  to 
the  same  question ;  that  is,  that  the  Court  erred  in  holding 
that  the  defendant  was  estopped  from  pleading  and  relying 
upon  the  defense  of  the  operation  of  the  boat  by  a  separate 
and  distinct  corporation,  the  Huntingdon  &  St.  Louis 
Tow  Boat  Company,  at  the  time  of  the  accident. 

AH  of  these  assignments  go  to  the  question  of  estoppel, 
and  may  be  considered  together.  And  in  order  to  prop- 
erly determine  them  it  becomes  necessary  to  notice  the 
facts  and  circumstances  relating  to  the  employment  of  the 
defendant  in  error.  The  boat  upon  which  the  defendant 
in  error  was  injured  was  Pacific  Steamer  No.  2,  and  be- 
longed to  the  defendant.  Its  license  to  operate  was  in 
the  name  of  the  defendant.  The  defendant  in  error  had 
been  in  the  service  of  this  and  other  boats  belonging  to 
the  plaintiff  in  error  since  the  latter  part  of  1905,  or  the 
beginning  of  1906,  with  the  exception  of  about  sixty  days, 
during  which  time  he  worked  on  a  government  botit.  Dur- 
ing the  time  that  he  worked  for  the  defendant,  he  worked 
a  considerable  portion  of  that  time  on  Pacific  Steamer  No. 
2.  The  captain  of  that  boat  was  on  Guy  Mallory,  and 
its  mate  was  Lew  Cashion.  The  defendant  in  error 
would  work  on  the  boat  when  it  was  engaged  in  service, 
and  when  it  was  not  engaged  in  service  he  would  lay  off 
until  it  resumed  operations,  then  he  would  resume  work 
on  the  boat  again. 

At  the  time  he  was  injured  there  had  been  no  change 
in  the  officers  of  the  boat,  but  it  had  the  same  officers  that 
it  had  when  he  first  accepted  service  on  it.  When  he 
first  began  work  on  this  boat  it  was  being  operated  by 
the  defendant,  and  the  defendant  in  error  knew  that  fact. 
He  says  that  it  had  the  letters,  "R.  C,"  signifying  "River 
Coal,"  a  trade  mark,  name  or  abbreviation  for  the  Monon- 
gahela  River  Consolidated  Coal  &  Coke  Company;  tha!t 
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these  letters  were  on  the  barges,  and  were  painted  on  the 
pilot  house  of  the  boat,  and  was  known  as  the  property 
of  the  defendant.  The  defendant  in  error  says  that  on 
his  first  trip  on  the  steamer  Pacific  No,  2,  in  1905,  he 
was  under  the  direction  and  orders  of  Captain  Guy  Mal- 
lory,  then  an  admitted  servant  or  agent  of  the  Mononga- 
hela  Company,  and  that  at  the  time  he  was  injured  Captain 
Mallory  was  still  master  of  Pacific  Steamer  No.  2. 

It  appears  that  Captain  Mallory  got  his  orders  from 
Captain  Faudrec  at  Cairo,  and  from  Captain  Patton  at 
Memphis,  and  that  Captain  Faudree  and  Captain  Patton 
were  agents  for  both  the  defendant  and  the  Huntingdon 
&  St.  Louis  Tow  Boat  Company,  who  is  alleged  to  have 
been  operating  the  boat  at  the  time  of  the  accident.  It 
further  appears  that  these  two  companies  had  joint  offices, 
both  at  Cairo  and  at  Memphis.  Some  of  the  officers  of 
the  defendant  company  were  also  officers  of  the  Hunting- 
don &  St.  Louis  Tow  Boat  Company.  There  is  evidence 
tending  to  show  that  at  the  time  of  the  accident  the  boat 
was  towing  coal  belonging  to  the  defendant.  According 
to  the  evidence  of  Captain  Faudree  and  Captain  Patton, 
the  boat  in  question  was  being  operated  by  the  Huntingdon 
&  St.  Louis  Tow  Boat  Company,  a  separate  and  distinct 
corporation,  under  a  verbal  lease,  and  had  been  so  operated 
for  about  eighteen  months  prior  to  tho  accident.  The 
character  and  terms  of  this  lease  are  not  shown.  In  fact, 
the  record  is  silent  as  to  any  of  the  details  of  this  lease. 
The  defendant  in  error  testified  that  when  he  first  accepted 
employment  on  the  boat,  it  was  being  operated  by  the 
defendant,  and  he  never  had  any  notice  whatever  of  the 
lease  to  the  Huntingdon  &  St.  Louis  Tow  Boat  Company, 
and  did  not  even  know  that  there  was  such  a  company  in 
existence.  He  says  at  the  time  he  was  injured  he  thought 
he  was  still  in  the  service  of  the  defendant,  and  did  not 
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learn  of  any  change  in  the  management  or  control  of  the 
boat  until  the  fact  of  the  lease  was  developed  upon  the 
first  trial  of  the  instant  case  in  the  Court  below,  which 
the  record  shows  was  nearly  two  years  after  he  received 
his  injuries,  and  after  any  right  of  action  which  he  might 
have  had  against  the  Huntingdon  &  St.  Louis  Tow  Boat 
Company  was  barred  by  the  statute  of  limitations.  The 
evidence  shows  that  he  was  paid  his  wages  on  the  boat 
by  the  captain  and  a  receipt  taken  in  the  name  of  the 
Pacific  Steamer  No.  2.  It  is  undisputed  that  the  de- 
fendant in  error  had  no  knowledge  whatever  of  the  alleged 
lease. 

Under  these  facts  we  think  there  was  no  error  in  the 
action  of  the  Court  in  holding  that  the  defendant  company 
was  estopped  from  denying  that  it  was  operating  the  boat 
at  the  time  of  the  injuries  to  the  defendant  in  error,  and 
the  Court  was,  therefore,  correct  in  instructing  the  jury, 
as  a  matter  of  law,  that  the  boat  was  being  operated  by 
the  defendant.  It  is  undisputed  that  the  defendant  in 
error  had  no  notice  of  the  lease  of  the  boat  to  the  Hunt- 
ingdon &  St.  Louis  Tow  Boat  Company,  if  indeed,  such 
lease  existed,  and  was  in  no  way  apprised  of  the  change 
in  the  management  of  the  boat  at  the  time  he  instituted 
his  action  against  the  defendant  to  recover  in  this  case. 
The  undisputed  evidence  shows  that  within  a  day  or  two 
after  his  injuries,  and  while  he  was  confined  in  the  Marine 
Hospital,  at  Memphis,  Tennessee,  he  was  paid  his  wages 
by  Captain  Patton,  who  was  the  agent  of  the  two  com- 
panies, and  no  intimation  was  given  him  by  Captain  Pat- 
ton  that  he  was  in  the  service  of  the  Hunting'don  &  St. 
Louis  Tow  Boat  Company,  and  the  defendant  in  error 
says  that  he  never  received  such  information  from  any 
source  prior  to  the  first  trial  of  the  cause  in  the  Court 
below,  but  rested  under  the  belief  that  the  boat  was  being 
operated  by  the  defendant  company. 
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The  liability  of  a  master  to  an  employe  does  not  cease, 
where  the  employe  is  not  infonned  or  notified  by  thfe 
master  of  any  change  in  the  business,  though,  as  between 
the  master  and  a  third  person,  a  change  is  made  by  which 
thereafter  the  work  performed  by  the  servant  is  performed 
for  such  third  person.  It  should  appear  that  the  defend- 
ant in  error,  at  least,  had  knowledge  of  the  changed  rela- 
tion, so  that  consent  thereto  might  be  imputed  to  him. 
Railroad  Co.  v,  Ferch,  44  S.  W.,  317;  Ooodwin  v.  Smith. 
66  S.  W.,  179;  26  Cyc,  1087;  Railroad  v.  Gay.  30 
S.  W.,  643. 

"Where  the  employer  disposes  of  his  business  it  is  his 
duty  so  to  notify  the  employe  if  he  desires  to  relieve  him- 
self of  further  responsibility  to  him.  If  he  fails  to 
notify  him  he  is  liable  for  the  employe's  wages  su  long 
as  the  latter  knows  nothing  of  the  change ;  and  this  is  true 
although  the  contract  of  hiring  contemplates  the  possi- 
bility or  even  the  probability  that  such  change  will  be 
made."    Am.  and  Eng.  Ency.  Law,  Vol.  20,  45. 

The  eighth  assignment  of  error  complains  of  the  action 
of  the  Court  in  not  submitting  the  question  of  whether 
the  defendant  company  was  estopped  from  pleading  and 
relying  upon  the  defense  that  the  boat  was  being  operated 
by  the  Huntingdon  &  St.  Louis  Tow  Boat  Company  at 
the  time  of  the  injuries  to  the  defendant  in  error,  to  the 
j^ry. 

We  think  there  was  no  error  in  this  action  of  the  Court. 
Where  the  facts  constituting  the  estoppel  are  undisputed, 
as  we  think  they  were  in  this  case,  the  question  of  estoppel 
becomes  one  of  law  and  may  be  determined  by  the  Court. 

The  ninth  assignment  of  error  complains  of  the  action 
of  the  Court  in  sustaining  the  replication  of  the  defendant 
in  error  to  itd  plea  filed  oh  November  14,  1911,  for  Ihfe 
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reason  that  the  same  avers  a  conclusion  of  estoppel,  and 
avers  no  facts  upon  which  an  estoppel  could  be  based. 

We  think  the  question  of  the  sufficiency  of  the  defend- 
ant in  error's  replication,  is  immaterial.  We  are  of  opin- 
ion that  a  special  plea  of  estoppel  was  unnecessary  in  this 
ease.  It  is  the  rule  in  equity  that  where  the  defense  of 
estoppel  is  relied  on,  it  must  be  specially  pleaded,  and  the 
facts  which  constitute  the  estoppel  must  be  averred  in  the 
pleading.  This  rule  does  not  obtain,  however,  in  a 
Court  of  law.  Spears  v,  \Yalker,  1  Head,  169 ;  Turley 
i\  Turley,  35  Tenn.,  260. 

It  was  not  necessary,  in  our  opinion,  for  the  defendant 
to  have  filed  a  special  plea  setting  up  the  fact  that  the 
boat  was  being  operated  by  and  was  under  the  control  of 
a  separate  and  distinct  company  at  the  time  of  the  injuries, 
but  this  fact  could  have  been  shown  under  its  plea  of  the 
general  issue.  History  of  a  Lawsuit,  3rd  Ed.,  196. 
Plowman  v,  Foster,  6  Coldw.,  52;  Railroad  v.  Wade,  1 
Higgins,  780.  While  this  was  true,  however,  if  the 
facts  disclosed  by  the  evidence  in  the  case  showed  that 
the  defendant  company  was  guilty  of  conduct  that  in  law 
estopped  it  from  setting  up  this  defense,  as  we  think  it 
was  in  this  case,  such  an  estoppel  could  be  invoked  against 
it  without  special  plea. 

The  tenth  and  last  assignment  is  that  the  verdict  of 
the  jury  is  so  excessive  as  to  indicate  passion,  prejudice 
or  caprice. 

We  cannot  assent  to  this  contention  of  learned  counsel 
for  the  plaintiff  in  error.  The  evidence  shows  that  the 
defendant  in  error  was  confined  in  the  hospital  for  nearly 
thirteen  months  from  his  injuries;  that  he  lost  one  leg, 
and  his  other  leg  is  very  much  impaired.  The  evidence 
tends  to  show  that  he  suffered  indescribable  pain  and 
agony  from  the  injuries  for  a  long  period  of  time.      He  is 
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a  permanent  cripple,  and  on  account  of  his  maimed  con- 
dition is  unable  to  follow  his  vocation,  that  of  a  steamboat 
employe,  and  the  record  tends  to  show  that  he  has  been 
permanently  incapacitated  to  perform  manual  labor  of 
any  consequence.  In  view  of  the  serious  and  permanent 
character  of  his  injuries,  we  cannot  say  that  the  verdict 
is  excessive  as  urged. 

It  results  that  the  assignments  of  error  will  be  overruled, 
and  the  judgment  will  be  affirmed  with  costs. 


Washburn  &  Cason  v.  Newton  Mooke  et  al. 


1.  Husband  and   Wife.     Conveyance  to  as  tenants  in  convmon^ 

effect  of. 

A  conveyance  to  husband  and  wife  by  deed  exi^ressly  and  by 
appropriate  wording  conveying  to  them  as  tenants  in  common 
vests  title  in  them  as  such  and  not  as  tenants  by  entirtles. 

2.  Chanceby  Court.    Jurisdiction.     When  it  has  to  aid  creditor 

whose  claim  is  under  fifty  dollars. 

Chancery  Courts  have  jurisdiction  to  aid  a  creditor  to  subject 
the  equity  of  his  debtor  to  the  payment  of  the  debt,  though  the 
debt  be  under  fifty  dollars,  where  the  equity  is  not  subject 
to  execution. 

3.  JuBiSDcnoN.     Pleadi7iffs,  not  ultimate  findings,  give. 

A  bill  alleging  that  a  claim  sued  on  in  Chancery  amounts  to 
more  than  fifty  dollars  gives  that  Court  jurisdiction,  although 
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as  a  result  of  a  trial  the  claim  be  found  to  be  lees  than  fifty 
dollars^  as  In  such  case  it  is  the  allegation,  and  not  the  ulti- 
mate finding,  that  gives  Jurisdiction. 


From  Sumner  County. 

Appeal  from  the  Chancery  Court  of  Sumner  County. 
J.  M.  Stout,  Chancellor. 

W.  W.  Draper,  J.  T.  Baskerville^  H.  C.  Collier, 
for  Complainant. 

D.  B.  Puryear  for  Defendant. 

Mr.  Justice  Hughes  delivered  the  opinion  for  the 
Court. 

The  original  bill  in  this  cause  was  filed  in  the  Chan- 
cery Court  of  Sumner  County  to  reach,  and  subject,  the 
equitable  interest  of  the  defendant,  Newton  Moore,  in  a 
certain  tract  of  land  to  the  payment  of  a  judgment  taken 
in  the  name  of  Washburn  &  Cason  against  him.  The  bill 
sets  out  that  complainants  had  taken  judgment  before  a 
justice  of  the  peace  against  ^ffewton  Moore,  and  that  an 
execution  had  been  issued  thereon  and  returned  nulla  bona, 
and  that  Newton  Moore  had  no  property  subject  to  execu- 
tion, but  that  he  was  the  equitable  owner  of  the  lands 
set  out  and  described;  that  before  the  filing  of  the  bill 
he  had  executed  to  his  co-defendant,  Don  D.  Moore,  a 
mortgage,  conveying  said  lands  to  secure  an  indebtedness 
of  $1,000.00  due  the  mortgagee.  The  prayer  is  for  a 
decree  in  the  Chancery  Court  against  Defendant  Newton 
Moore  for  the  amount  of  the  judgment  which  had  been 
taken  before  the  justice  of  the  peace,  and  that  a  lien  be 
declared  upon  his  interest  in  the  lands  in  question  sub- 
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ject  to  the  indebtedness  due  Don  D.  Moore,  if  that  indebted- 
ness be  found  valid,  and  (hat  a  sale  be  had  to  satisfy  the 
indebtedness  secured  by  the  mortgage  and  the  judgment 
in  favor  of  complainants.  The  defendant,  Don  D. 
Moore  it  is  alleged,  and  established  as  a  fact  in  the  case, 
is  a  son  of  his  co-defendant,  Newton  Moore,  and  it  further 
appears  that  N"ewton  Moore  had  five  other  children,  who 
\vere  made  parties  defendant  by  an  amendment  to  the 
original  bill. 

The  Defendant  Don  D.  Moore  filed  his  answer  to  the 
original  bill,  and  his  brothers  and  sisters  who  were  brought 
into  the  case  by  amendment  filed  a  separate  answer,  and 
the  Defendant  Newton  Moore  filed  still  another  answer. 
All  these  answers  pleaded  that  Newton  Moore  had  no 
inter^t  in  the  lands  sought  to  be  subjected  to  the  payment 
of  the  judgment  in  favor  of  complainants  further  than 
a  one-half  undivided  interest  in  his  own  right  and  a  life 
estate  as  tenant  by  courtesy  in  the  other  half,  which  inter-^ 
osts  it  is  admitted  are  subject  to  the  mortgage;  and  aa  a 
basis  for  this  defense  it  is  set  out  and  the  undisputed  fact 
is,  that  the  lands  in  question  were,  by  deed  dated  Septem- 
ber 30,  1905,  conveyed  by  one  John  T.  Chrisman  to  New- 
t-on  Moore  and  Catherine  Moore,  who  was  then  his  wife, 
by  a  deed  containing  the  following  recitals : 

"I,  John  T.  Chrisman,  in  consideration  of  two  thousand 
dollars,  payable  as  hereinafter  stated,  do  hereby  sell  and 
convey  in  foe  simple  to  Newton  Moore  and  wife,  Cather- 
ine Moore,  equally  and  as  tenants  in  common,  the  said 
one-half  interest  of  said  Mrs.  Catherine  Moore  to  bo  to 
her  sole  and  separate  use  and  free  from  the  debts,  con- 
tracts and  control  of  any  husband,  the  following  described 
tract  of  land." 

The  chief  and  controlling  question  in  this  case  is  tbua 
raised  by  the  answers,  that  question  being  whether  the 
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deed  to  Newton  Moore  and  wife  vested  them  with  title  as 
tenants  in  common,  or  whether  they  took  as  tenants  by 
entireties.  That  the  conveyance  was  honestly  meant  to 
vest  the  husband  and  wife  with  title  as  tenants  in  common 
IB  not  questioned ;  and  there  is  evidence  in  the  record,  which 
if  competent,  establishes  that  in  truth  the  consideration 
for  the  one-half  interest  meant  to  be  conveyed  to  the  wife 
was  paid  for  by  her  out  of  her  separate  estate. 

What  is  the  law  ? 

As  early  as  1835,  in  the  case  of  Taul  v.  Campbell,  7 
Year.,  319,  333,  it  was  said:  "The  effect  of  a  deed 
for  land  to  husband  and  wife  has  been  settled  beyond  con- 
troversy, by  the  common  law,  for  centuries.  They  take 
but  one  estate,  as  a  corporation  would  take,  being  by  the 
common  law  deemed  but  on^  person;  and  if  one  die,  the 
estate  continues  in  the  sun^ivor,  the  same  as  if  a  cor- 
porator were  to  die.  Co.  on  Lit,  187,  b;  2  Bl.  Com., 
182;  2  Kent's  Com.,  132;"  and  such  was  held  to  be  the 
law  of  this  state;  and  that  it  has  ever  since  been  and  is 
now  the  law  of  this  state  has  been  recognized  and  an- 
noimced  in  a  number  of  our  subsequent  cases,  including 
the  cases  of  Ames  v.  Norman,  4  Sneed,  683 ;  Johnson  v. 
Dusk,  6  Cold.,  113;  Berrigan  v,  Fleming,  2  Lea,  271; 
Shields  v.  Netherland,  5  Lea,  201 ;  Coai  &  Coke  Co.  r. 
Collier,  11  Pickle,  115;  31  S.  W.,  1000;  30  L.  R.  A., 
315 ;  Building  &  Loan  Association  v,  Patton,  21  Pickle, 
407;  68  S.  W.,  482;  Beddingfield  v.  Estill  10  Gates,  39; 
100  S.  W.,  108 ;  the  last  of  which  cases  was  decided  as  late 
as  1906.  But  so  far  as  our  investigations  go  the  ques- 
tion as  to  whether  an .  instrument  conveying  title  to  hus- 
band and  wife,  which  expressly  and  by  appropriate  word- 
ing attempts  to  vest  them  with  title  as  tenants  in  common, 
can  do  so,  has  never  been  passed  on  by  the  Supreme  Court, 
or  by  any  Appellate  Court,  in  this  state.      The  contention 
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of  complainants  is  that  such  cannot  be  done,  while  defend- 
ants claim  that  it  is  not  only  possible  to  so  vest  husband 
and  wife  with  title  by  a  conveyance  made  to  them  while 
such  relations  exist,  but  that  such  was  done  in  this  case. 

The  Chancellor  held  that  the  deed  to  Newton  Moore 
and  wife  vested  them  with  title  as  tenants  in  common, 
rather  than  as  tenants  by  entireties,  and  the  correctness  of 
that  holding  becomes  material  because  of  the  fact  that  if 
it  is  correct  there  is  no  surplus  after  the  sale  of  the  interest 
of  Newton  Moore  to  be  applied  on  the  debt  of  complain- 
ants; whereas,  if  the  contention  of  complainants,  who 
brought  the  case  here  by  appeal,  is  correct,  Newton  Moore 
owned  the  fee  in  the  tract,  and  the  sale  already  made, 
which  was  of  a  one-half  interest  and  life  estate  in  the 
other  half,  has  not  disposed  of  his  entire  interest. 

Counsel  for  complainants  in  support  of  the  proposi- 
tion that,  notwithstanding  the  effort,  by  appropriate  word- 
ing, to  vest  husband  and  wife  with  title  as  tenants  in 
common,  they  became  vested  as  tenants  by  entireties,  cite 
and  rely  on  language  used  by  Justice  Beard  in  the  case  of 
Coal  Manufacturing  Co.  v.  Collier,  supra,  wherein,  in 
quoting  from  the  case  of  Ames  v.  Norman,  supra,  he  said: 
"Constituting  one  legal  person,  they  (husband  and  wife) 
cannot  be  vested  with  separate  or  separable  interests.  They 
are  said,  therefore,  to  take  by  entireties ;  that  each  is  seized 
of  the  whole  estate  and  neither  of  a  part  of  it."  And  if  this 
language  be  taken  as  literally  true  under  all  circum- 
stances— that  husband  and  wife  cannot  be  vested  with  sep- 
arate or  separable  interests — the  contention  is  correct.  In 
construing  this  language,  however,  it  must  be  remembered 
that  the  facts  of  the  case  in  which  it  was  used  did  not 
call  for  any  opinion  as  to  the  effect  of  a  deed  or  instru- 
ment of  conveyance  which  attempts  by  appropriate  word- 
ing to  vest  husband  and  wife  with  any  estate  other  than 
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one  by  entireties^  Not  only  is  this  true  of  that  caae^ 
but  farther  language  is  used  in  it  which  would  indicate 
that  it  was  there  conceded  that  by  appropriate  wording 
husband  and  wife  might  be  vested  with  separate  or  sep- 
arble  interests.  Speaking  of  the  conveyance  in  that  case 
and  its  effect^  Justice  Beard  used  the  following  language: 

"As  it,  by  express  terms,  conveyed  this  property  to 
these  two  grantees,  as  husband  and  wife,  it  is  conceded 
that  its  legal  effect  is  to  create  in  them  an  estate  by  the 
entirety,  unless  it  be  that  a  limitation  imposed  upon  the 
tenure  of  Mrs.  Collier,  should  she  outlive  her  husband,  is 
sufficient  to  change  the  character  of  this  estate.  The 
clause  in  the  deed  in  which  this  limitation  is  found  is  in 
these  words,  viz. :  *In  the  event  she  shall  survive  the  said 
William  A.  Collier,  she  shall  have  the  use  and  enjoy- 
ment  of  said  lands  and  improvements,  and  the  rents, 
issues,  and  profits  thereof,  and  at  her  death  the  estate  in 
remainder  is  to  go  to  her  children  by  the  said  W.  A. 
Collier.'  "No  limitation  is  imposed  by  the  deed  upon 
the  right  of  survivorship  of  either  the  husband  or  the  wife. 
The  longest  liver,  as  between  them,  will  take  the  whole. 
The  limitation  is  upon  the  estate  of  the  wife  after  she 
has  taken  by  survivorship,  and  is  then  operative  only  in 
the  event  she  should  die  leaving  children  of  herself  and 
W.  A.  Collier  surviving." 

As  further  evidence  that  our  Supreme  Court  has  never 
meant  to  express  any  opinion  as  to  the  effect  of  such  con- 
veyance as  that  involved  in  the  instant  case,  it  will  bo 
seen  that  in  the  case  of  Beddingfield  v.  Estill,  supra,  at 
page  48  of  Cates,  Justice  Shields,  speaking  for  our  Su- 
preme Court,  in  determining  the  character  of  an  estate 
vested  in  husband  and  wife  by  deed  made  to  them  as  such, 
refers  to  and  quotes  from  Washburn  on  Real  Property,  as 
19 
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"a  work  of  the  highest  authority,"  his  quotation  being 
from  volume  1,  page  707,  of  the  6th  edition  of  that  work. 
Now,  by  turning  to  the  very  next  page  of  the  volume 
quoted  from  with  approval,  this  proposition  will  be  foimd 
laid  down:  "It  is  always  competent,  however,  to  make 
husband  and  wife  tenants  in  common,  by  proper  words, 
in  the  deed  or  devise  by  which  they  take,  indicating  such 
an  intention." 

It  will  be  remembered  also  that  in  the  case  of  Taul  v 
Campbell,  supra,  our  Supreme  Court  referred  to  Coke  on. 
Littleton,  Blackstone's  Commentaries,  and  Kent's  Com- 
mentaries as  authority  for  the  proposition  that  the  con- 
veyance to  husband  and  wife  would  create  but  one  estate 
in  them  as  in  a  corporation.  Now,  by  turning  to  4  Kent's 
Com.,  star  page  363,  this  proposition  is  found:  "It  is 
said,  however,  to  be  now  understood,  that  husband  and  wife 
may,  by  express  words,  be  made  tenants  in  common  by  a 
gift  to  them  during  coverture."  And,  as  will  be  here- 
inafter pointed  out  in  quotations  from  and  references 
to  cases,  both  Blackstone  and  Coke  on  Littleton  have  been 
referred  to  as  authorities  for  the  same  proposition. 

Now,  it  would  be  a  little  strange  if  the  very  authorities 
relied  on  by  our  Supreme  Court  in  support  of  the  law  as 
to  the  effect  of  the  ordinary  deed  to  husband  and  wife, 
should  not  be  held  to  be  good  authority  when  it  comes  to 
giving  effect  to  a  deed  to  husband  and  wife  which  by 
appropriate  words  attempts  to  vest  them  with  separate 
estates. 

But  the  authorities  to  which  Ave  have  referred  as  to  the 
effect  of  a  conveyance  to  husband  and  wife  which  expressly 
attempts  to  vest  them  with  title  as  tenants  in  common  are 
by  no  means  alone.  In  Hunt  v.  Blaclehum,  128  U.  S., 
32  L.  Ed.,  488,  Chief  Justice  Fuller,  in  speaking  for  the 
undivided  Supreme  Court  of  the  United  States,  says: 
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'TJndoubtedly,  at  common  law,  husband  and  wife  did 
not  take,  under  a  conveyance  of  land  to  them  jointly,  as 
tenants  in  common  or  as  joint  tenants,  but  each  became 
seized  of  the  entirety,  per  tout,  et  non  per  my;  the  con- 
sequence of  which  was  that  neither  could  dispose  of  any 
part  without  the  assent  of  the  other,  but  the  whole  re- 
mained to  the  survivor  under  the  original  grant.  2  BL 
Com.,  182 ;  2  Kent.  Com.,  113 ;  1  Washb.  Real  Prop.,  4th 
Ed.,  672.  But  it  was  also  true  at  common  law  that,  as 
'In  point  of  fact,  and  agreeable  to  natural  reason,  free 
from  artificial  deductions,  the  husband  and  wife  are  dis- 
tinct and  individual  persons,  when  lands  are  granted  to 
them  as  tenants  in  common,  thereby  treating  them  with- 
out any  respect  to  their  social  union,  they  will  hold  by 
moieties,  as  other  distinct  and  individual  persons  would 
do.'  1  Preston,  Estates,  p.  132 ;  1  Inst.,  187  b ;  1  Washb. 
Eeal  Prop.,  4th  Ed.,  p.  674;  McDermott  v.  French,  15 
N.  J.,  Eq.,  80." 

In  the  case  of  Thornburg  v.  Wiggins,  135  Ind.,  178; 
41  Am.  St.  Eep.,  422 ;  22  L.  E.  A.,  42,  a  deed  conveying 
to  husband  and  wife  certain  lands  recited  that  the  con- 
veyance was  to  them  "in  joint  tenancy;"  and  this  was 
held  to  have  the  effect  of  creating  the  vendees  joint  tenants 
rather  than  tenants  by  entireties,  the  Court  in  that  case 
using  this  language:  "A  husband  and  wife  may  take 
real  estate  as  joint  tenants  or  tenants  in  common,  if  the 
instrument  creating  the  title  use  apt  words  for  the  pur- 
pose. 1  Preston,  Estates,  132;  3  Bl.  Com.,  Sharswood's 
note;  4  Kent  Com.,  star  page  363;  1  Bishop,  Married 
Women,  section  616,  et  seq.;  Ereem.  Coten,  section  72; 
Fladung  v.  Rose,  58  Md.,  13-24." 

In  Fulper  v.  Fulper,  54  N.  J.  Eq.,  431;  55  Am.  St. 
Eep.,  590 ;  32  L.  E.  A.,  701,  a  deed  was  involved  which 
conveyed  lands  to  husband  and  wife  "as  tenants  in  com- 
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mon/'  and  it  was  held  to  vest  them  with  title  as  such,  the 
Court  saying :  ^'There  being  nothing  in  the  marriage  rela- 
tion which  prevents  those  who  were  tenants  in  oommcm 
before  mariage  from  remaining  such  after  marriage,  it 
would  seem  to  follow,  necessarily,  that  there  is  nothing 
in  that  relationship  which  would  prevent  a  husband  and 
wife  from  taking  such  an  estate  after  mariage,  provided 
it  clearly  appears  from  the  deed  or  devise  under  which 
they  took  that  such  was  the  intention." 

In  21  Cyc,  after  announcing  on  page  1195,  that|  ^'At 
common  law,  owing  to  the  doctrine  of  identity  of  husband 
and  wife,  a  conveyance  or  devise  of  lands  to  them  during 
coveture  does  not  create  a  joint  tenancy  or  a  tenancy  in 
common,  which  estates  necessarily  require  more  than  one 
tenant,  but  such  conveyance  or  devise  creates  an  estate  in 
entirety,"  it  is  said  on  page  1198,  "Although  a  transfer 
of  real  property  to  a  husband  and  wife  will  generally 
create  a  tenancy  by  entireties,  the  weight  of  authority  is 
that  if  the  grant  clearly  shows  an  intention  to  creat  a 
joint  tenancy,  or  a  tenancy  in  common,  husband  and  wife 
take  as  joint  tenants  or  tenants  in  common,  although  there 
are  decisions  holding  that,  irrespective  of  the  terms  used 
in  the  grant,  they  take  an  estate  in  entirety;"  and  cases 
from  Alabama,  Indiana,  Iowa,  Maryland,  New  Jersey, 
New  York,  North  Carolina,  and  the  case  of  Hurd  v. 
Blackburn,  supra,  from  the  Supreme  Court  of  the  United 
States,  are  cited  in  support  of  the  proposition  that  a  grant 
clearly  showing  an  intention  to  create  a  joint  tenancy  or 
tenancy  in  common  will  vest  title  in  husband  and  wife  as 
such.  Four  cases  from  Pennsylvania  alone  are  cited  as 
authority  for  the  contrary  view,  but  there  is  appended  to 
the  note  citing  these  Pennsylvania  cases  this :  "See  Scott 
V.  Causey,  89  Ga.,  749 ;  15  S.  E.,  650 ;  Wilson  v.  Frod, 
186  Mo.,  311;  86  S.  W.,  375;  105  Am.  St.  Rep.,  619;" 
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as  if  these  Greorgia  and  Missouri  cases  also  supported  the 
minority  proposition.  We  have  carefully  examined  these 
eases  from  Gteorgia  and  Missouri,  and  find  that  they  in 
fact  do  not  support  any  such  proposition.  We  have  also 
examined  the  Pennsylvania  cases  cited,  and  find  that  the 
ease  of  Stuchey  v.  ^Keefe,  26  Fa.  St.,  397,  one  of  those 
cited,  appears  to  support  the  minority  view,  and  it  cites 
a  number  of  other  cases  as  so  holding;  but  the  case  of 
Young's  Estate,  116  Pa.  St,  645,  another  one  cited,  does 
not  sustain  the  proposition,  a  distinction  being  drawn 
there  between  a  conveyance  to  husband  and  wife  as  such, 
and  a  conveyance  to  them  as  individuals,  it  being  said 
that  a  conveyance  to  the  as  husband  and  wife  would  vest 
them  with  an  estate  as  tenants  by  entireties,  though  a  con- 
trary intention  be  expressed,  but  that  a  conveyance  to 
them  as  individuals  might  create  the  relation  of  tenants 
in  common ;  and  in  fact  it  was  there  held  that  the  deed 
in  that  case  conveyed  to  husband  and  wife  as  individuals, 
and  that  therefore  an  estate  by  entireties  was  not  created 
by  it.  In  the  case  of  Johnson  v.  Hart,  6  Watts  &  ,S., 
319;  40  Am.  Dec.,  565,  another  one  of  those  cited  in 
support  of  the  minority  view,  it  was  conceded  that  by 
appropriate  wording  husband  and  wife  might  become 
vested  with  an  estate  as  tenants  in  common;  and  it  was 
there  pointed  out  that  such  was  the  teaching  of  Coke  on 
Lit.,  but  it  was  held  that  the  deed  there  involved  did  not 
have  that  effect.  This,  of  course,  was  a  question  of  con- 
atmction.  As  to  the  only  other  Pennsylvania  case  cited 
as  supporting  the  minority  view,  that  of  Merritt  v.  Whit- 
lock,  .6  Lack.  Leg.  N.,  76,  we  did  not  have  access  to  the 
publication  referred  to,  but  we  do  find  a  case  of  the  same 
style — Merritt  v.  WhitlocJc — reported  in  200  Pa.  St.,  50, 
decided  in  1901,  in  which  it  was  said,  referring  to  the 
former  holdings  in  Pennsylvania:     ''In  no  case  that  has 
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been  brought  to  our  attention  was  there  anything  to  show 
an  express  intention  of  the  parties  to  take  otherwise  than 
according  to  the  legal  presumption,"  by  which  was  meant 
as  tenants  by  entireties ;  and  in  which  case  it  was  further 
remarked  that  it  was  then  still  an  open  question  in  Penn- 
sylvania as  to  whether  husband  and  .wife  could  take  as 
tenants  in  common  where  the  conveyance  sought  to  so 
vest  title  in  them.  This  case  of  Merritt  v.  Whitlock,  200 
Pa.  St.  50,  is  later  than  any  of  the  other  Pennsylvania 
cases  cited  in  support  of  the  minority  view.  So  that  an 
examination  of  the  cases  cited  in  support  of  that  view 
demonstrates  that  they  do  not  support  it. 

And' why  should  not  husband  and  wife  take  as  tenants 
in  common  when  the  deed  conveying  title  to  them  expressly 
attempts  to  so  vest  it?  There  is  no  inherent  inability  in 
husband  and  wife  to  hold  as  tenants  in  common,  as  is 
shown  by  the  fact  that,  according  to  all  the  authorities,  if 
a  man  and  woman  are  vested  with  title  as  tenants  in 
common  and  while  so  vested  marry  they  continue  to  so 
hold.  This  is  so  well  settled  by  all  the  authorities  that 
it  is  unnecessary  to  cite  any  in  support  of  it  Then  it 
is  difficult  to  see  why  they  should  not  become  so  vested 
by  conveyance  to  them  after  marriage  expressly  and  by 
appropriate  wording  attempting  to  so  do. 

Now,  with  the  text  writers  apparently  unanimously  sup- 
porting the  view  that  husband  and  wife  may  take  as 
tenants  in  common  when  such  intention  is  clearly  ex- 
pressed in  the  instrument  vesting  them  with  title,  and 
with  many  Courts  so  holding,  including  the  Supreme 
Court  of  the  United  States,  and  with  doubt  as  to  the  law's 
being  settled  to  the  contrary  in  any  state,  and  with  reason 
in  f  ator  of  that  view,  we  think  there  can  be  no  kind  of 
doubt  that  such  is  the  law;  and,  with  the  deed  involved 
in  the  instant  case  clearly  expressing  such  intention,  we 
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have  no  hesitancy  in  holding  that  Newton  Moore  and 
his  wife  Catherine  Moore  became  vested  with  title  to  the 
lands  involved  in  this  cause  as  tenants  in  common^  and 
that  the  decree  of  the  Chancellor  so  holding  is  correct. 

It  is  next  said  that  the  Chancellor  was  in  error  in 
decreeing  any  sale  in  the  Barr  case,  for  the  reason  that 
the  cross-bill  in  that  case  was' not  at  issue.  As  already 
pointed  out,  it  is  clear  that  Don  D.  Moore  elected  to  let 
his  pleading  stand  as  an  answer  only,  and  in  order  to 
work  out  the  equities  of  Mr.  Barr  under  his  original  bill, 
the  sale  was  authorized  and  proper  and  no  complaint  can 
be  made. 

It  is  next  said  that  the  Court  did  not  have  jurisdiction 
in  the  Barr  case  because  the  amoimt  of  Mr.  Barr's  judg- 
ment was  less  than  fifty  dollars,  and  it  appears  that  in 
fact  the  amount  of  his  claim  as  fixed  by  the  decree  was 
only  $49.75.  There  is  nothing  in  this  contention  for 
the  reason,  first,  that  in  a  suit  to  reach  an  equity  such  as 
was  the  suit  brought  by  Mr.  Barr,  the  Chancery  Court 
has  jurisdiction,  notwithstanding  the  amount  of  the  claim 
of  complainant  is  less  than  $50.00,  Putnam  v.  Bentley,  8 
Baxter,  84;  second,  the  original  bill  filed  by  Mr.  Barr 
alleged  that  his  claim  was  more  than  fifty  dollars.  This 
in  any  event  would  give  jurisdiction,  as,  in  such  cases,  the 
allegations  give  jurisdiction,  whatever  may  be  found  due 
as  the  result  of  a  trial. 

Other  matters  not  deemed  of  sufficient  importance  to 
justify  publication  are  disposed  of  in  the  opinion  of  the 
Court  filed  with  the  record  in  the  cause. 

The  decree  of  the  Chancellor  is  affirmed. 
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T.  C.  Sands  et  ai..  v.  Smiseb  Hickman  et  ax. 

Writ  of  certiorari  denied  by  Supreme  Court, 
(Nashville.       December  Term,  1912.) 

1.  Ref(»mation  of  iNSTBUMicNTS.     Equity  jurisdiction. 

The  Jurisdiction  of  a  Court  of  equity  to  reform  a  deed  so  as  to 
conform  to  the  intention  of  the  parties  cannot  be  doubted; 
but  the  proof  upon  which  reUef  is  sought  must  be  clear  and 
satisfactory. 

2.  Same. 

And  the  relief  may  be  granted,  although  the  parties  deliberately 
and  knowingly  used  the  words  subsequently  found  inadequate 
to  express  their  intention,  if  it  transpire  that  the  parties  were 
honestly  mistaken  as  to  the  legal  effect  of  the  instrument; 
e.  ff.,  believing  that  the  instrument  conveyed  a  life  estate  in 
lands  when  it  actually  vested  vendee  with  the  fee. 

3.  Same.    Exception  to  rule  denying  relief  from  mistake  of  law. 

This  is  an  exception  to  the  general  rule  denying  relief  from  a 
mistake  of  law.  Another  exception  is  where  the  mistake  Is 
tliat  of  the  draftsman  as  to  the  legal  effect  of  the  instrument 

4.  Same.     Relief.    Innocent  puchaser. 

But  the  reformation  of  a  registered  instrument  cannot  be  de- 
creed to  the  prejudice  of  an  innocent  purchaser. 

5.  Same. 

But  the  purchaser  cannot  rely  upon  this  defense  and  equity 
when  he  was  informed  of  the  claim  of  the  remaindermoi 
before  his  purchase. 


From  Mauey  County. 


Appeal  from  the  Chancery  Court  of  Maury  Counly. 
W.  S.  Beaeden,  Chancellor. 
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£.  £.  EsLiCK  for  Complainant. 

Fleming  &  Son  for  Defendants. 

Mb.  Justice  Moobe  delivered  the  opinion  of  the  Court. 

This  bill  was  filed  by  the  original  complainants  to  have 
oonstrued  a  deed  made  by  P.  C.  Hickman  and  his  wife, 
A.  C.  Hickman,  to  W.  N.  Hickman  and  his  wife,  L.  C. 
Hickman,  on  the  24th  of  January,  1903,  for  a  tract  of 
about  60  acres  of  land  in  Maury  county. 

It  appears  that  W.  N.  Hickman  died  three  or  four 
years  after  this  deed  was  made  and  that  his  widow  after- 
wards married  one  James  Goad,  and  on  the  24th  of  Octo- 
ber, 1910,  James  Goad  and  his  wife,  L.  C.  Goad,  formerly 
L.  C.  Hickman,  conveyed  the  tract  of  land  to  the  com- 
plainants, T.  C.  and  B.  L.  Sands,  and  having  offered  it 
for  sale  since  their  purchase  and  there  being  doubt  about 
their  title  to  the  land  and  especially  by  the  kinspeople 
of  the  children  of  W.  N.  Hickman,  deceased,  they  were 
unable  to  sell  it,  and  filed  this  bill  to  have  the  deed  to 
W.  N.  Hickman  and  wife  construed. 

It  is  allied  in  the  bill  that  this  doubt  about  the  title 
to  the  land  had  effected  its  value  and  prevented  complain- 
ants from  making  a  sale  of  it  as  they  desired  to  do.  W.  N". 
Hickman,  deceased,  and  his  wife,  the  defendant,  L.  C. 
Qoad,  and  two  children  bom  to  them  during  their  mar- 
riage, the  defendants,  Smiser  Hickman  and  Wilbum 
Hickman,  and  it  appears  that  after  the  death  of  their 
father  there  was  considerable  discussion  in  the  neighbor- 
hood where  the  land  lay  about  its  title,  it  being  insisted 
by  the  uncles  on  the  father's  side  of  these  boys  that  their 
mother,  Mrs.  Goad,  had  only  a  life  estate  in  the  land  and 
oould  not,  therefore,  sell  it  and  make  a  title  in  fee.  The 
widow  of  W.  H.  Hickman,  now  Mrs.  Qt)ad,  and  her  hus- 


282  COUET  OF  CIVIL  APPEALS, 

Sands  v.  Hickman. 

band^  James  Goad,  were  made  parties  to  the  bill,  as  were 
the  two  Hickman  boys,  who  were  minors  then  and  now, 
and  whose  regular  guardian,  John  Snody  Hickman,  was 
also  made  party  to  the  bill.  The  Court  was  asked  to 
decree  that  these  minor  defendants  had  no  interest  in  the 
land  and  that  upon  the  death  of  their  father,  their  mother 
took  the  title  in  fee  to  the  entire  tract  of  land  as  survivor 
with  full  power  to  sell  and  dispose  of  it,  free  from  any 
claims  of  these  minor  defendants.  The  language  of 
the  deed  in  question,  made,  as  stated,  on  the  24th  of 
January,  1903,  in  the  conveying  part  thereof  is  as  fol- 
lows: "Have  this  day  bargained  and  sold,  and  do  here- 
by transfer  and  convey  to  W.  N".  Hickman  and  wife,  L.  C. 
Hickman,  and  their  heirs  forever,'^  after  which  follows 
a  description  of  the  land.  In  the  habedum  part  of  the 
deed  the  language  is,  "to  have  and  hold  the  title  of  the 
said  land  to  the  said  Hickman  and  wife  and  their  heirs 
and  assigns,"  and  when  it  comes  to  the  warranting  part 
thereof,  the  language  is,  "to  the  said  Hickman  and  wife 
and  their  heirs  and  representatives  against  the  lawful 
claims  of  all  persons  whomsoever."  After  the  bill  was 
filed,  these  minor  defendants  answered  by  their  regular 
guardian  and  alleged  this  state  of  facts :  That  the  father, 
W.  N".  Hickman,  was  the  owner  of  a  large  tract  of  land, 
of  which  this  is  a  part,  and  after  his  death,  because  there 
were  some  minor  heirs,  a  bill  was  filed  in  Chancery  Court 
to  sell  this  land  for  partition,  and  it  was  agreed  that  one 
of  the  heirs,  a  brother  to  W.  N.  Hickman,  would  buy  the 
entire  tract  and  let  W.  IST.  Hickman,  deceased,  have  that 
part  of  it  which  is  now  in  litigation  at  the  agreed  price  of 
$600.00.  This  agreement  was  some  year  or  two  before 
the  deed  was  actually  made  and  shortly  after  this  agree- 
ment, it  is  alleged  that  this  particular  tract  was  staked 
out;  it  metes  and  bounds  clearly  defined,  when  the  said 
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W.  N.  Hickman  went  into  possession  of  it.      Before  the 

deed  was  made  he  had  developed  tuberculosis  and  was  in 

bad  health,  and  having  paid  for  the  land,  he  wanted  his 

brother,  P.  C,  to  make  him  a  deed  for  it.       Before  the 

deed  was  made,  it  was  surveyed  by  the  county  surveyor 

of  the  county  according  to  the  calls  formerly  agreed  upon, 

and  the  surveyor,  after  doing  this  work,  wrote  a  deed 

conveying  the  land  from  P.  C.  Hickman  and  his  wife 

to  W.  N.  Hickman  and  his  wife,  who  then  had  only  two 

children,  being  at  the  time  very  young  and  who  are  now 

minor   defendants  to  this  suit.       The  county  surveyor, 

or  rather  deputy  county  surveyor,  was  instructed  by  W.  N. 

Hickman,  deceased,  and  especially  told  by  him  to  write 

the  deed  to  himself  and  wife,  so  that  at  their  death  this 

land  would  go  to  their  children,  or,  in  other  words,  the 

contention  of  these  minor  children  now  is,  that  the  makers 

of  the  conveyance  and  their  father  agreed  that  the  deed 

should  convey  the  land  to  W.  H.  Hickman  and  wife  for 

their  lives  and  at  their  death  to  their  minor  children,  but 

that  the  draftsman  failed  to  so  write  the  deed,  and  it  was 

written  in  the  form  in  which  it  now  appears  and  does  not, 

therefore,  and  did  not  contain  the  agreement  that  was 

made,  nor  carry  out  the  instructions  given  by  the  conveyee 

to  the  draftsman.      The  minors,  by  their  regular  guardian, 

filed  a  cross  bill  against  the  original  complainants  and 

against  their  mother  and  stepfather,  and  seek  to  have  this 

deed  reformed,  so  as  to  make  it  express  and  carry  out  the 

Teal   agreement  and  contention  and   the  instructions  of 

their  father,  W.  N.  Hickman,  at  and  before  the  deed  was 

written. 

It  is  charged  in  the  cross  bill  that  the  draftsman  of  the 
deed,  who  was  a  surveyor,  and  not  learned  in  the  law,  nor 
a  skilled  conveyancer,  was  told  by  W.  N.  Hickman, 
deceased,  to  draw  the  deed  so  that  at  the  death  of  himself 
and  wife,  this  property  would  go  to  their  children  and  this 
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is  what  he  undertook  to  do,  but  failed  to  express  the  inten- 
tion of  the  conveyee  in  such  language  and  terms  as  would 
do  so.  Thib  cross  bill  was  answered  by  the  defendants  to 
it^  who  denied  its  material  all^ations,  and  stated  in 
their  answers  that  it  was  not  the  intention  of  W.  N.  Hick- 
man to  have  the  deed  written  in  any  other  way  than  it  was, 
and  that  it  was  drafted  according  to  his  instructions, 
acknowledged  by  his  brother  and  wife  and  delivered  to 
him,  read  by  him  and  its  contents,  that  is,  the  language 
of  the  deed,  was  fully  known  to  him  for  two  years  at  least 
before  his  death. 

It  appears  from  this  record  that  W.  N".  Hickman  lived 
upon  this  part  of  the  land  and  paid  rents  for  it,  or  ac- 
counted for  rents  for  it  between  the  date  of  his  father's 
death  and  the  date  of  the  deed  made  to  him  by  his  brother's 
wife.  It  further  appears  that  when  his  brother  bought 
the  land  at  the  Chancery  sale,  they  had  an  agreement 
among  themselves  that  he  was  to  have  this  50-odd  acres 
as  his  part  of  the  estate,  and  if  it  was  worth  more  than 
what  was  coming  to  him,  he  was  to  pay  his  brother  the 
excess  and  when  they  finally  made  the  deed,  this  land 
was  valued  at  $600.00,  and  his  part  of  the  estate  amounted 
to  only  $400.00,  leaving  the  deceased  owing  his  brother 
$200.00  for  this  land.  This  $200.00  was  paid  by  the 
deceased,  W.  N.  Hickman,  before  the  deed  as  made  to  him 
by  his  brother  and  wife.  His  brother,  the  maker  of 
the  deed,  testifies  very  fully  as  to  how  this  $200.00,  and 
when  it  was  paid,  and  while  the  defendant,  Mrs.  Goad, 
undertakes  in  a  way  to  contradict  this  evidence,  we  think 
that  P.  C.  Hickman's  statement  is  a  more  reasonable  one, 
and  find  that  what  he  says  about  when  and  how  his  de- 
ceased brother  paid  for  this  land  to  be  the  facts. 

As  has  been  stated,  W.  !N.  Hickman  became  afflicted 
with  turberculosis  some  time  before  the  date  of  the  deed 
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and  was  in  very  bad  health,  realizing  that  he  would  not 
live  very  many  years,  and,  therefore,  became  anzions  to 
have  the  deed  made  to  him  before  he  should  die.  He  had 
had  the  land  staked  out  and  knew  the  lines  and  comers, 
but  before  the  deed  was  written,  he  had  the  deputy  county 
surveyor  to  survey  it  and  establish  in  that  way  the  lines 
and  comers.  Before  the  deed  was  executed  by  P.  C. 
Hickman  and  wife  to  the  deceased,  W.  N.  Hickman,  the 
latter  on  several  occasions  told  him  how  he  was  going  to 
have  the  deed  made;  that  is,  how  he  was  going  to  have  it 
written,  and  said  to  him  that  he  would  have  the  deed 
made  to  himself  and  wife  for  their  lives,  and  at  their 
death  the  land  was  to  go  to  their  children.  The  substance 
of  what  P.  C.  Hickman  testifies  is  that  before  the  deed 
was  made,  his  brother,  W.  N.  Hickman,  deceased,  told 
him  he  was  going  to  get  Marshall  McKissick  to  write  it, 
and  said,  ^'he  was  going  to  have  the  deed  wrote  so  as  his 
wife  could  hold  it  her  lifetime,  and  he  wanted  his  children 
to  have  it  at  her  death,  and  then  mentioned  some  other 
cases  where  it  had  went  away  from  them  and  he  was 
going  to  have  his  fixed  so  that  it  would  not  go  that  way." 
He  stated  that  he  talked  to  his  brother  about  how  he  was 
going  to  have  the  deed  written  different  times  before  it 
was  done.  At  the  time  he  and  his  wife  signed  and 
acknowldged  the  deed,  P.  C.  Hickman  says,  *^I  thought 
from  what  my  brother  told  me  that,  of  course,  at  his  wife's 
death,  if  the  children  outlived  her,  the  children  would 
get  it.  He  talked  more  of  this  after  the  deed  was  made 
than  he  did  before.'^  Another  one  of  the  brothers  of 
the  deceased,  being  the  defendant,  J.  S.  Hickman,  said 
that  he  talked  to  his  brother,  W.  N.,  a  number  of  times 
before  the  deed  was  written,  who  told  him,  '^that  he  was 
going  to  have  it  made  to  his  wife  and  children  and  going 
to  have  a  little  home  and  the  way  he  felt  then,  he  would 
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not  be  with  them  long."      It  is  apparent  from  the  state- 
ment of  these  witnesses  and  is  clear  to  our  minds  that  it 
was  the  intention  and  desire  of  W.  N.  Hickman  to  have 
this  deed  written  to  himself  and  wife  for  life,  and  when 
they  died  the  land  would  go  to  their  children,  or,  in  other 
words,  he  wanted  himself  and  wife  to  have  only  a  life 
estate  in  it  and  his  children  the  remainder  at  his  death. 
The  gentleman  who  wrote  the  deed  for  him  is  a  respectable 
citizen  of  Maury  county  and  a  man  of  high  character, 
as  it  appears  from  this  record,  and  while  he  thinks  he  has 
some  knowledge  of  the  law  and  the  meaning  of  legal  terms, 
it  is  quite  evident  that  he  is  not  learned  in  the  law  and  has 
but  a  rudimentary  knowledge  of  the  meaning  of  legal 
phrases  and  terms.      He  is  in  the  habit  and  has  been  for 
a  great  many  years  of  writing  deeds  for  different  persons 
in  different  sections  of  the  county  and  has  a  fixed  opinion 
in  his  mind  that  a  deed  to  Mr.  and  Mrs.  Hickman  and 
their  heirs  forever  gave  them  only  a  life  estate  with  the 
remainder  to  their  children.       He  thought  this  was  the 
law  at  the  time  he  wrote  this  deed  and  maintained  this 
opinion  when  he  gave  his  deposition  in  this  case.      He  is 
a  relative  of  the  Hickmans  and  says  that  W.  N.  Hickman 
instructed  him  what  he  wanted  in  regard  to  the  way  the 
property  was  to  go  at  his  death  and  how  he  wanted  the 
deed  written,  and  says,  "I  first  explained  to  him  I  could 
make"  the  deed  to  him  individually  and  his  heirs  and  wife, 
and,  of  course,  through  an  act  of  kindness  and  love  he 
wanted  her — ^wanted  Lelia's  name  put  in  the  deed,  and 
so  he  explained  to  me  he  wanted  her  to  have  it  her  life- 
time and  afterwards  to  go  to  her  two  little  orphan  chil- 
dren.     That  is  the  way  he  explained  to  me  he  wanted  it," 
and  being  asked  if  he  attempted  to  carry  out  these  instruc- 
tions, "so  that  at  his  death  his  wife  would  have  it  for  her 
lifetime  and  after  her  death  it  would  go  to  her  two  boys," 
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he  replied,  "Yes,  that  was  the  way  I  understood  it  at 
the  time,"  and  these  were  the  final  instructions  given  him 
before  he  wrote  the  deed.  It  thus  appears  that  the 
deceased  not  only  told  his  brothers  how  he  wanted  the 
deed  written  so  that  his  wife  could  have  it  during  her 
lifetime  and  at  her  death  the  land  was  to  go  to  his  chil- 
dren, but  this  was  the  explicit  instructions  given  by  him 
to  the  writer  of  the  deed,  and  he  thought  the  way  it  was 
written  was  carrying  out  instructions  given  him,  and  that 
the  deceased  and  his  wife  only  had  a  life  interest  in  the 
land  under  the  deed  and  at  their  death  it  would  go  to 
whatever  children  they  had.  An  effort  is  made  to  con- 
tradict this  witness  and  show  that  he  made  different 
statements  to  other  parties  and  had  given  a  legal  opinion 
at  different  times  as  to  the  effect  of  the  deed,  but  we  have 
fully  considered  all  this  evidence,  and  it  is  plain,  convincing 
and  satisfactory  to  us  that  W.  N.  Hickman,  deceased, 
wanted  this  land  conveyed  to  himself  and  wife  for  and 
during  their  joint  lives  and  at  the  death  of  the  survivor, 
then  to  go  to  their  children  living  at  that  time  and  that 
he  gave  these  instructions  to  Mr.  McKissick  before  the 
deed  was  written.  It  is  in  proof  from  a  half  a  dozen 
witnesses  that  after  the  deed  was  written,  he  told  them 
that  the  deed  had  been  written  so  that  the  land  would 
go  to  his  children  after  the  death  of  his  wife,  and  believ- 
ing at  the  time  that  she  would  survive  him,  he  mentioned 
this  fact  to  some  of  his  neighbors  and  spoke  of  there  being 
two  houses  on  the  land,  and  as  he  had  at  that  time  two 
boys,  he  wanted  one  of  them  to  occupy  one  of  these  houses 
and  the  other  boy  to  occupy  the  other  house.  Indeed, 
from  this  whole  record  it  is  clear  that  it  was  his  purpose 
and  intention  to  provide  for  his  wife  owning  and  con- 
trolling this  land  during  her  life,  and  having  a  life  estate 
only  in  it,  and  at  her  death  it  was  to  go  to  their  two  chil- 
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dren.      All  of  the  conversations  detailed  by  any  witneBB 
with  him  go  to  show  that  that  was  his  purpose  and  inten- 
tion before  the  deed  was  made  and  he  thought  after  it 
was  executed  that  it  had  been  so  written  as  to  carry  into 
effect  his  intention  and  the  instructions  he  had  given  to 
Mr.  McKissicky  who  wrote  it.       It^  therefore,   deeply 
appears  that  the  deed  as  written  does  not  carry  out  the 
intention  of  the  conveyee,  nor  does  it  carry  out  the  inten- 
tion of  the  maker^  P.  N.   Hickman.       He  understood 
from  his  brother  that  he  wanted  the  deed  written  and 
the  land  conveyed  to  him  and  his  wife  for  life,  and  to  go 
to  their  children  at  their  death,  and  he  supposed  it  was 
so  written  until  some  time  after  the  death  of  his  brother. 
He  says  that  he  never  read  the  deed  before  he  executed 
it  and  consequently  did  not  know  that  it  failed  to  embody 
the  intention  and  instructions  of  his  deceased  brother. 
The  writer  of  this  instrument  says  that  he  read  it  over 
to  W.  N.  Hickman,  deceased,  before  it  was  executed  and 
assured  him  that  he  had  followed  his  instructions  and 
that  at  the  death  of  his  wife,  his  boys  would  get  the  land. 
It  seems  that  the  deceased  had  great  confidence  in  the 
ability  of  Mr.  McKissick  to  write  a  deed  embodying  his 
instructions  and  carrying  out  his  intuitions  to  the  effect 
that  his  children  were  to  get  this  land  at  the  death  of 
their  mother,  and  left  the  matter  entirely  with  him  to 
fix  it  so  that  there  would  be  no  doubt  but  the  land  would 
go  to  his  children  at  the  death  of  their  mother.       He 
seems  not  to  have  had  any  doubt  but  what  his  instructions 
had  fully  been  carried  out,  and  no  doubt  believed  at  the 
date  of  his  death  that  the  deed  fully  expressed  his  inten- 
tions and  that  he  left  a  little  home  for  his  widow  during 
her  lifetime  and  at  her  death  his  little  boys  would  have 
it  as  a  home  for  themselves.       It  appears  from  the  testi- 
money  for  her  life  interest  in  the  land,  leaving  $2,000.00 
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that  the  defendant,  Mrs.  Goad,  entertained  this  opinion 
up  until  a  short  time  before  her  marriage  to  the  defend- 
ant, James  Gk>ad.  On  one  occasion,  when  phosphate 
lands  were  very  valuable  in  Maury  county,  and  it  was 
discovered  that  there  was  phosphate  upon  this  tract,  an 
offer  was  made  of  $3,000.00  for  the  tract,  and  in  order 
to  give  the  parties  an  option  on  it,  John  Hickman  was 
appointed  regular  guardian  of  the  minors,  and  shortly 
afterwards  talked  with  Mrs.  Goad  about  selling  this  land 
for  $3,000.00  and  investing  the  money  in  another  tract 
of  land  for  her  and  the  two  boys.  She  was  told  that  if 
she  desired,  she  could  take  $1,000.00  of  the  purchase 
moey  for  her  life  interest  in  the  land,  leaving  $2,000.00 
to  be  divided  between  the  two  boys.  She  made  no  objec- 
tions to  this,  and,  in  fact,  asserted  no  claim  to  the  sole 
ownership  in  fee  of  the  tract  of  land.  At  that  time, 
which  was  between  the  date  of  the  death  of  her  husband 
and  her  second  marriage,  it  does  not  seem  to  have  occurred 
to  her  that  she  was  the  owner  in  fee  of  this  property,  but 
on  the  contrary  recognized  the  fact  that  she  only  had  a 
life  estate  in  it,  and  at  her  death  the  land  under  the  deed 
would  go  to  her  two  boys.  It  is  clear  to  us  that  the 
complainants  in  their  cross  bill  are  entitled  to  the  relief 
sought  to  the  end  that  the  deed  be  reformed  and  corrected 

so  as  to  embodv  in  it  the  intentions  of  the  maker  and  con- 

If 

veyee,  W.  N.  Hickman,  deceased,  unless  the  rights  of 
innocent  parties  have  intervened  so  that  a  Court  of  Equity 
would  not  grant  this  relief  to  the  injury  of  innocent  pur- 
chasers. They  knew  some  time  before  they  bought  this 
land  of  the  claims  made  that  Mrs.  Goad  had  only  a  life 
estate  in  it  and  at  her  death  that  it  would  go  to  the  two 
boys.  They  had  been  fully  made  aware  of  this  conten- 
tion and  bought  with  full  knowledge  that  it  was  insisted 
that  she  only  had  a  life  estate.  This  is  apparent  from 
20 
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the  original  bill  which  they  £led,  and  becomes  more  evi- 
dent from  their  testimony,  and,  therefore,  they  are  not 
in  position  to  claim  to  be  innocent  purchasers,  and  this 
being  out  of  the  way,  the  cross  complainants  are  entitled 
to  relief  asked  for  in  their  bill,  unless  the  mistake  made 
by  the  writer  of  the  deed  as  to  its  l^al  efFect  would  pre- 
vent a  Court  of  Equity  reforming  and  correcting  the 
instrument. 

The  cross  bill  in  this  case  was  filed  by  the  r^ular 
guardian  for  the  minor  defendants,  being  the  two  children 
of  W.  N.  Hickman,  deceased,  to  have  this  deed  reformed 
so  as  to  make  it  express  the  intentions  and  the  real  con- 
tract of  conveyance  that  was  made  between  P.  C.  Hick- 
man, the  maker,  and  his  brother,  W.  N.  Hickman, 
deceased.  The  jurisdiction  of  a  Court  of  Equity  to  do 
what  is  sought  to  be  done  in  this  bill,  that  is  to  correct  mis' 
takes  in  a  deed  or  other  instruments,  reform  them  wh^i 
they  do  not  carry  out  the  intentions  of  the  parties  when 
they  are  made,  is  not  to  be  questions.  It  has  long  been 
well  established  that  a  Court  of  Chancery  has  this  power; 
that  when  a  deed  or  other  instrument  does  not  embody 
or  contain  the  real  agreement  the  parties  made,  and  appli- 
cation is  made  to  it  to  reform  or  correct  the  deed  and 
make  it  speak  or  express  the  real  contract  and  intentions 
of  the  parties,  a  Court  of  Equity  will  entertain  jurisdic- 
tion to  grant  the  relief,  but  to  entitle  the  party  applying 
for  this  relief  the  proof  must  be  clear,  certain  and  satis- 
factory showing  that  the  deed  or  written  instrument  does 
not  express  the  contract  made  by  the  parties  and  does  not 
embody  the  intention  of  the  parties  who  made  it.  In 
other  words,  if  the  parties  made  a  contract  and  the  deed 
or  written  instrument  contains  a  different  contract  from 
the  one  really  made,  when  clear,  certain  and  satisfac- 
tory proof  of  the  fact  is  made,  a  Court  of  Equity  will 
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reform  the  written  deed  or  instrument  and  make  it  con- 
form and  express  the  real  contract  entered  into  between 
the  parties  to  it.  8  Hum.,  229;  1  Head,  236;  1  Heisk, 
718 ;  2  Tenn.  Ch.,  40.  This  is  a  jurisdiction  that  has 
frequently  been  exercised  by  a  Court  of  Chancery  in 
this  state,  and  the  application  for  reformation  of  a  deed 
or  written  instrument  has  never  been  denied  where  it  was 
clearly  and  satisfactorily  shown  to  the  Court  that  the 
instrument  does  not  contain  the  contract  made  by  the 
parties  nor  express  their  real  intention  and  meaning. 

In  the  case  of  Cromwell  v.  Winchester,  2  Head,  390, 
there  was  an  application  to  the  Chancery  Court  to  reform 
a  deed  made  for  a  lot  in  the  city  of  Memphis  which  had 
been  sold  by  the  maker  of  it  to  the  conveyee  for  the  con- 
sideration of  $300.00.  The  word  "heirs"  was  not  in 
the  deed  and  the  bill  in  this  case  was  filed  to  reform  the 
deed  and  have  this  word  inserted  after  the  name  of  the 
vendee  in  the  deed.  It  was  charged  that  he  had  bought 
the  fee  in  the  lot  and  paid  full  value  for  it  and  was  en- 
titled to  a  deed  conveying  him  the  fee  and  it  was  charged 
that  the  deed  did  not  express  in  its  face  the  intention  of 
the  partiee  nor  the  real  contract  made  between  them. 
Under  the  law  as  then  in  force  in  Tennessee,  such  deed 
as  was  involved  in  that  case,  only  conveyed  a  life  estate 
to  the  vendee.  The  Court  did  not  hesitate  to  grant  the 
relief  asked  and  inserted  the  word  "heirs"  in  the  deed 
as  being  indispensable  to  convey  an  estate  of  inheritance. 
When  this  deed  was  executed,  it  was  believed  by  the  par- 
ties that  it  conveyed  an  estate  of  inheritance,  when,  in 
fact,  it  only  conveyed  a  life  estate.  The  contract  of  sale 
between  the  maker  and  the  conveyee  in  the  deed  was  to 
the  sale  of  the  fee  and  not  a  life  estate.  The  vendee 
paid  a  full  price  for  the  fee.  The  relief  asked  in  the 
bill  was  granted  by  the  Chancery  Court  and  the  deed 
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reformed  so  as  to  express  the  real  contract  between  the 
parties  and  so  as  to  make  it  convey  an  estate  of  inheritance 
and  in  delivering  the  opinion  of  the  Supreme  Court  in 
that  case,  Judge  Caruthers  seemed  not  to  have  had  any 
doubt  about  the  right  of  the  vendee  to  have  the  deed 
reformed  as  was  sought  in  that  case.  It  seems  to  us  that 
this  is  almost  a  parallel  case  to  the  one  under  considera- 
tion. The  deed  in  this  case  conveyed  to  Hickman  and 
wife  the  land  as  tenants  by  the  entireties  and  under  the 
law  the  survivor  took  the  fee.  It  was  not  the  intention 
of  the  parties  before  the  deed  was  made  to  have  it 
so  written.  On  the  contrary,  it  was  the  intention  of  the 
maker  and  the  conveyee  both  to  have  the  deed  so  written 
as  to  convey  to  Hickman  and  wife  an  estate  for  their 
lives  and  at  their  death  the  remainder  to  go  to  their  chil- 
dren. We  are  unable  to  see  why  this  deed  may  not  be 
reformed  so  as  to  make  it  express  the  full  intention  of 
the  parties  and  to  cany  into  effect  the  real  contract  made 
between  them.  The  principle  is  the  same  as  was  involved 
in  the  case  of  Cromwell  v.  Winchester,  supra.  It  is 
immaterial  how  many  words  are  to  be  added  to  a  deed  or 
how  many  transposed,  in  order  to  reform  a  deed  and  make 
it  express  clearly  the  intention  of  the  parties.  The  prin- 
ciple firmly  established  is  the  right  of  a  Court  of 
Chancery  upon  satisfactory,  clear  and  convincing  proof 
to  make  a  written  contract  conform  to  the  one  agreed  upon 
between  the  parties  and  make  it  express  their  intentions, 
as  the  parol  agreement  shows  their  intentions  to  have 
been,  and  if  it  were  necessary  to  add  any  words  to  the 
written  contract  or  to  transpose  not  only  words  but 
sentences,  in  order  to  do  this,  a  Court  of  Chancery  would 
not  hesitate  to  do  it  when  a  case  is  made  out  authorizing 
its  interposition. 
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It  is  insisted  by  the  learned  counsel  for  appellants  that 
the  mistake  made  in  the  writing  of  this  deed  was  a  mis- 
take of  law  under  which  both  the  conveyor  and  conveyee 
and  the  writer  of  the  deed  were  laboring  at  the  time  of  its 
execution,  and  that  a  Court  of  Euity  will  not  grand  relief 
on  account  of  a  mistake  of  law  pure  and  simple  and  we 
understand  this  to  be  the  general  rule,  but  there  are  excep- 
tions to  this  rule  as  well  and  firmly  established  as  the  rule 
itself,  and  when  the  complainant  brings  him  or  herself 
within  any  of  the  exceptions,  then  a  Court  of  Equity  will 
not  hesitate  to  grant  the  relief  asked  and  reform  the 
written  instrument,  whatever  may  be  its  character  when 
a  clear  case  is  made  out. 

It  is  insisted,  however,  by  appellee's  learned  counsel 
that  if  there  was  a  mistake  of  law  as  to  the  effect  of  the 
deed  actually  Avritten  and  executed,  it  was  not  the  mistake 
of  either  of  the  maker  or  the  conveyee,  but  the  mistake 
of  the  draftsman  and  that  when  this  is  made  to  appear 
a  Court  of  Equity  will  grant  the  relief  and  reform  the 
deed  so  as  to  make  it  have  the  legal  effect  intended  by 
the  parties. 

Mr.  Pomeroy  in  his  second  volume,  section  844,  says, 
when  speaking  about  the  general  rule  that  Courts  of 
Equity  will  not  grant  relief  for  a  mistake  of  law  pure  and 
simple,  says,  "it  is  equally  well  settled  that  there  are  par- 
ticular instances  in  which  equity  will  grant  defensive  or 
affirmative  relief  from  mistakes  of  law  pure  and  simple, 
as  well  as  from  those  accompanied  by  other  inequitable 
incidents."  In  Sec.  845,  2d  Vol.,  he  says,  "if  an  agree- 
ment is  what  it  was  intended  to  be,  equity  would  not  inter- 
fere with  it  because  the  parties  had  mistaken  its  legal 
import  and  effect.  If,  on  the  other  hand,  after  making 
an  agreement,  in  the  process  of  reducing  it  to  a  written 
form,  the  instrument,  by  means  of  a  mistake  of  law,  fails 
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to  express  the  contract  which  the  parties  actually  entered 
into,  equity  will  interfere  with  the  appropriate  relief 
either  by  way  of  defense  to  its  enforcement,  or  by  con- 
cellation,  or  by  reformation,  to  the  same  extent  as  if  the 
failure  of  the  writing  to  express  the  real  contract  was 
caused  by  a  mistake  of  fact.  In  such  instances  there  is 
no  mistake  as  to  the  legal  import  of  the  contract  actually 
made ;  but  the  mistake  of  the  law  prevents  the  real  contract 
from  being  embodied  in  the  written  instrument.  In 
short,  if  a  written  instrument  fails  to  express  the  inten- 
tion which  the  parties  had  in  making  the  contract  which 
it  purports  to  contain,  equity  will  grant  its  relief,  affirma- 
tive or  defensive,  although  the  failure  may  have  resulted 
from  a  mistake  as  to  the  legal  meaning  and  operation  of 
the  terms  or  language  employed  in  the  writing,"  and 
among  the  examples  of  such  errors  cited  by  him  are  those 
as  to  the  import  of  technical  words  and  phrases,  but  the 
rule  is  not,  as  he  says,  confined  to  these  instances.  In  the 
case  now  under  consideration  applying  the  rule  laid  down 
by  Professor  Pomeroy  there  is  no  mistake  as  to  the  legal 
import  of  the  contract  actually  made  or  agreed  upon  and 
intended  to  be  embodied  in  a  written  contract.  The 
written  instrument  or  deed  in  this  case  fails  to  express 
the  intention  which  the  parties  had  in  making  the  contract 
which  it  purports  to  contain.  There  was  an  agreement 
as  to  how  this  deed  was  to  be  written,  the  maker  was 
notified  of  it  and  agreed  to  it  and  the  writer  was  likewise 
informed  as  to  how  it  was  to  be  written,  but  when  he  came 
to  reduce  it  to  writing,  because  of  the  writer's  mistake 
of  law,  it  failed  to  express  the  contract  which  the  parties 
actually  entered  into  and  in  such  case  according  to  the 
rule  set  out  by  Prof.  Pomeroy  equity  will  intervene  not- 
withstanding the  mistake  of  law  made  by  the  writer  of 
the  deed  and  make  it  conform  to  the  contract  actuallv 
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made.  In  this  case^  the  draftsman  of  the  deed  was 
related  to  the  conveyee,  who  evidently  knew  of  his  large 
experience  in  writing  deeds  and  had  confidence  in  him 
to  the  extent  that  he  believed  he  could  write  the  deed  so 
as  to  embody  the  intentions  and  desires  which  he  expressed 
and  so  as  to  carry  out  fully  the  instructions  he  gave  him, 
and  if,  after  the  deed  was  written,  the  conveyee  did  read 
it^  and  was  there  assured,  as  he  was,  that  it  contained  the 
real  and  actual  contract  made  and  expressed  fully  his 
intention,  when  in  fact,  because  of  the  mistake  of  law 
made  by  Mr.  McKissick  it  did  not,  then  there  is  no  doubt 
in  our  minds  but  a  Court  of  Equity  would  entertain 
jurisdiction  to  reform  the  deed  and  make  it  express  the 
intention  and  desire  of  Mr.  Hickman,  deceased,  and  carry 
out  fully  his  instructions  to  the  draftsman. 

In  the  case  of  Spurlock  v.  Brown,  7  Pick.,  244,  the 
Supreme  Court  held  that  notwithstanding  a  mistake  of 
law  made  when  a  marriage  contract  was  entered  into  as 
to  its  legal  effect  and  import,  yet  that  because  of  this 
mistake  by  the  draftsman  of  the  instrument,  that  contract 
was  set  aside  and  Mrs.  Spurlock  was  permitted  to  claim 
her  interest  as  widow  and  distribute  in  the  estate  of  her 
deceased  husband. 

In  the  case  of  Drew  v.  Clarke,  Cooke,  374,  the  Supreme 
Court  held  if  there  was  misplaced  confidence  which  al- 
though a  mistake  of  law  had  been  made,  the  contract  would 
be  set  aside. 

And  in  Warren  v,  Wilson,  8  Bax.,  431,  a  widow,  who 
knew  nothing  of  her  legal  rights,  but  gave  up  the  exempt 
property  to  the  administrator  and  thus  acted  in  ignorance 
of  the  law  and  her  own  rights,  was  held  entitled  to  recover 
back  from  the  administrator  the  value  of  such  exempted 
property  upon  the  ground  of  her  misplaced  confidence  in 
him. 
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It  was  held  in  the  case  of  Dalton  v.  Wolf,  11  Heisk., 
522,  if  the  mistake  or  ignorance  of  law  was  superinduced 
by  the  other  party,  or  if  there  was  misplaced  confidence, 
although  there  was  ignorance  of  the  law,  yet  the  Court 
would  grant  relief. 

In  Wheeler  v.  Smith,  9  Howard,  82,  the  Supreme  Court 
of  the  United  States  set  aside  a  release  from  an  heir-at- 
law  to  the  executor  made  under  a  mistake  of  law.  He 
was  influenced  to  execute  this  release  by  the  honest  though 
erroneous  opinion  of  one  of  the  executors,  who  was  a 
lawyer,  in  whom  he  had  confidence  and  for  that  reason 
the  release  was  set  aside. 

In  Mr.  Lawson's  works  on  rights  and  remedies.  Sec. 
2341,  it  is  stated  that  the  common  law  rule  which  refuses 
relief  against  ignorance  or  mistake  of  law  and  which 
is  equally  applicable  in  Courts  of  law  and  equity  will 
not  enforce  it  when  such  ignorance  or  mistake  is  induced 
by  fraud,  or  imposition,  or  undue  influence,  or  an  abuse 
of  confidence  arising  out  of  the  peculiar  relations  existing 
between  the  parties. 

Mr.  Justice  Dickinson  in  the  case  of  Spurlock  v.  Brown, 
supra,  says,  "a  failure  to  advise  a  party  of  his  rights 
when  close  confidence  is  reposed,  whether  purposely  or 
through  ignorance,  or  misapprehension,  is  equivalent  to 
positive  mis-advice." 

In  all  the  cases  decided  by  the  Supreme  Court  of  Ten- 
nessee, it  is  held  that  if  through  the  misplaced  confidence 
of  a  party  in  a  friend  or  advisor  or  the  draftsman  of  the 
instrument,  he  acts  through  ignorance  or  mistake  of  law, 
and  is  caused  to  do  so  by  such  confidence,  a  Court  of 
Equity  will  grant  relief  against  a  contract  induced  by  such 
misplaced  confidence.  In  the  case  under  consideration 
it  is  evident  that  Hickman,  the  deceased,  relied  entirely 
upon  Mr.  McKissick  to  carry  out  fully  his  instructions. 
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Mr.  McKissick  wrote  the  deed  and  thought  he  had  done 
so  and  was  mistaken  as  to  the  legal  effect  of  the  instrument 
which  he  did  write,  believing  that  it  only  conveyed  a 
life  estate  to  Hickman  and  his  wife  with  a  remainder  to 
their  children,  when,  in  fact,  it  did  not  have  that  legal 
effect,  but  was  a  conveyance  to 'Hickman  and  wife  as 
tenants  by  the  entireties  and  at  the  death  of  one  of  them 
the  survivor  took  the  fee.  Under  the  rule  laid  down  by 
Prof.  Pomeroy,  we  think  that  inasmuch  as  this  deed  did 
not  carry  out  the  intention  of  the  parties,  and  although 
the  draftsman  was  mistaken  as  to  its  legal  effect,  yet  a 
Court  of  Equity  has  jurisdiction  to  make  it  conform  to 
the  intention  of  the  maker  and  conveyee.  Again,  because 
of  the  confidence  reposed  in  the  draftsman  by  Hickman, 
the  deceased,  and  on  account  of  which  he  was  misled  into 
the  belief  that  the  deed  had  the  legal  effect  he  desired, 
when,  in  fact,  it  did  not,  we  think  on  this  ground  a  Court 
of  Equity  has  jurisdiction  to  make  the  deed  speak  the 
truth  and  carry  out  the  intention  of  the  parties  to  it, 
and  these  being  the  conclusions  we  have  reached,  it  follows 
that  the  errors  assigned  by  appellants  are  all  overruled 
and  the  decree  of  the  Chancellor  is  in  all  respects  affirmed, 
and  the  appellants  will  pay  the  costs  of  the  Court  below 
and  of  this  appeal. 
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Jesse  H.  James  v.  Memphis  Street  Railway  Co. 

Writ  of  error  denied  by  Supreme  Court. 
(Jackson.      April  Term,  1912.) 

1.  Chasob  of  Coubt.    Submitting  abstractions  and  assumdng  facts 
not  in  evidence,  when  not  reversible. 

Giving  in  charge  to  a  jury  an  abstraction,  or  assuming  the 
existence  of  a  fact  not  in  evidence,  will  not  constitute  reversi- 
ble error  where  it  is  clear  that  no  prejudice  could  have 
resulted. 

2.    NlDGUGENCE  OF  GUEBT  OF  DkIVEB  OP  VEHICUC      OuCSt  Of   drtVCf 

of  vehicle  negligent  when,  though  not  in  charge  of  team. 

While  the  negligence  of  the  driver  of  a  team  drawing  a  wagon 
in  which  another  is  riding  as  a  guest,  which  negligence  cen- 
sited  in  driving  at  a  fast  rate  of  speed  on  a  street  car  track 
in  front  of  an  approaching  car,  is  not  to  be  imputed  to  the- 
guest;  the  guest  is  charged  with  the  duty  to  exercise  ordi- 
nary care  for  his  own  protection,  and  he  cannot  recover  for 
any  injury  inflicted  by  the  car  if  guilty  of  contributory  neg- 
ligence in  failing  to  take  proper  steps  for  Ms  own  safety. 

3.  Same.     Same. 

Where  such  guest  saw  and  knew  of  the  danger,  or  could  have 
seen  and  known  of  it  in  the  exercise  of  reasonable  care  and 
precaution,  a  failure  to  protest,  or  suggest  to,  or  control  the 
action  of  the  driver,  or  take  other  means  to  protect  himself, 
may  be  the  basis  of  finding  that  he  was  guilty  of  contributory 
negligence. 


From  Shelby  County. 


Appeal  in  error  from  the'  Circuit    Court    of    Shelby 
County,  Division  No.  2.       Walter  Malone,  Judge. 
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EoAN  Wabino  and  S.  P.  Walkeb  for  Plaintiff  in  Error. 

Bell,  Tebry  &  Bell  for  Defendant  in  Error. 

Mr.  Jcstice  Hughes  delivered  the  opinion  of  the 
Court. 

This  suit  was  brought  by  Jesse  H.  James  in  the  Circuit 
Court  of  Shelby  County  against  the  Memphis  Street  Rail- 
way Company,  to  recover  damages  for  personal  injuries 
alleged  to  have  been  inflicted  on  him  as  a  result  of  the 
ny^ligence  of  the  Street  Railway  Company.  The  case 
went  to  trial  before  the  Court  and  a  jury,  and  a  verdict 
and  judgment  were  rendered  and  entered  in  favor  of  the 
railway  company,  and  James  appealed  and  has  assigned 
errors. 

The  first  error  assigned  is  that  there  is  no  evidence  to 
support  the  verdict  of  the  jury.  A  consideration  of  this 
assignment  necessarily  requires  a  statement  of  the 
case,  including  a  statement  of  such  of  the  evidence  as 
it  is  claimed  is  sufficient  to  support  the  verdict. 

The  undisputed  facts  are  that  on  the  morning  of  October 
21, 1910,  about  eight  o'clock,  the  plaintiff  and  one  William 
Combs,  both  colored,  were  going  eastwardly  along  Georgia 
street,  in  the  City  of  Memphis,  in  an  ice  wagon,  and  when 
they  reached  a  point  on  that  street  where  it  crosses  Ray- 
bura  avenue,  a  street  car  running  southward  on  Raybum 
avenue  collided  with  the  wagon,  and,  as  a  result,  plaintiff 
was,  as  he  claims,  thrown  from  the  wagon  and  received 
injuries ;  but,  as  claimed  by  the  motorman  and  conductor 
on  the  car  of  the  Street  Railway  Company  which  collided 
with  the  wagon,  he  jumped  or  leaped  from  the  wagon 
after  it  had  stopped  and  after  the  collision,  and  thus 
received  his  injuries.  According  to  the  statement  of 
Combs,  the  driver  of  the  wagon,  and  the  statements  of 
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the  plaintiff,  the  plaintiff  had,  by  Comb's  permission, 
gotten  into  the  wagon  some  distance  before  it  reached  the 
intersection  of  Georgia  street  and  Rayburn  avenue,  and 
was  riding  by  mere  permission,  or  as  a  guest.  As 
describe  by  the  witnesses,  it  was  a  misty  morning,  and 
as  some  of  the  witnesses  say,  was  raining  at  the  time  of 
the  collision.  There  were  billboards  on  the  northwest 
comer  of  Rayburn  avenue  and  Georgia  street  extending 
from  the  corner  northwardly  along  the  avenue  and  west- 
wardly  along  the  street,  and  so  placed  as  to  obstruct  the 
view  of  a  car  going  southward  on  Rayburn  from  one  on 
Georgia  street  gx>ing  eastward,  and  likewise  obstruct  the 
view  of  one  going  eastward  on  Greorgia  street  from  one 
going  southward  on  Rayburn  avenue.  Rayburn  avenue 
is  double-tracked  at  the  point  of  collision,  and  the  car 
which  collided  mth  the  wagon  was  running  on  the  west 
track  which  is  the  one  first  to  be  approached  by  the  wagon 
going  eastward. 

Plaintiff  admits  he  knew  of  the  railroad  crossing  where 
the  collision  occurred. 

There  is  evidence  offered  on  behalf  of  plaintiff  tending 
to  show  that,  because  of  the  conditions  just  set  out,  one 
going  eastward  on  Georgia  street  in  a  wagon  such  as  he 
was  in  could  not  see  a  car  approaching  the  crossing  from 
the  north  on  Rayburn  avenue  until  the  heads  of  the  team 
were  over  the  first  track;  while,  on  the  contrary,  there 
is  evidence  on  the  part  of  the  railway  company  to  the 
effect  that  a  car  could  be  seen  by  one  on  the  wagon  before 
the  team  had  reached  the  railway  company's  track.  It 
is  apparent  from  the  physical  conditions  that  how  far  an 
object  could  be  seen  on  Rayburn  avenue  by  one  in  a  wagon 
on  Georgia  street  approaching  a  crossing  would  largely 
depend  on  how  close  the  object  on  Rayburn  avenue  was 
to  the  point  of  crossing. 
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The  evidence  as  to  the  rate  of  speed  at  which  both  the 
wagon  and  the  street  car  were  traveling  is  also  conflicting. 
Testimony  offered  on  behalf  of  plaintiff  indicates  that 
the  car  was  running  at  twenty-five  miles  an  hour  or  more, 
while  the  testimony  offered  on  behalf  of  the  railway  com- 
pany is  to  the  effect  that  it  was  running  at  not  exceeding 
three  or  four  miles  an  hour.  The  men  in  the  wagon  say 
they  were  driving  slowly,  one  of  them  saying  the  team 
was  going  in  a  "slow  jog  trot,"  while  the  motorman  on 
the  car  says  the  wagon  come  onto  the  track  "pretty  rapid," 
and  "a  little  too  fast  for  us  to  stop ;"  and  the  motorman 
further  says,  "Just  as  I  was  entering  the  north  side  of 
Raybum  and  Georgia  they  just  darted  right  out,  just  all 
of  a  sudden,  you  know."  It  is  also  in  evidence  by  both 
the  conductor  and  the  motorman  and  a  passenger  on  the 
car  that  the  speed  of  the  car  was  reduced  as  the  car 
approached  the  crossing  and  before  the  wagon  appeared 
in  view,  and  that  the  gong  was  sounded. 

There  is  also  great  diversity  of  opinion  as  to  how  far 
the  car  was  away  when  the  wagon  reached  the  crossing, 
the  occupants  of  the  wagon  saying  that  it  was  then  forty 
feet  away,  and,  as  already  indicated,  running  at  a  rate 
of  twenty-five  miles  an  hour;  while  the  motorman  swears 
that  the  wagon  appeared  suddenly  only  seven  or  eight 
feet  in  front  of  the  car.  There  is  equally  as  great  diver- 
gence on  the  question  of  how  far  the  impact  of  the  street 
car  with  the  wagon  knocked  or  shoved  the  wagon,  the 
plaintiff  and  the  driver  estimating  the  distance  at  from 
fifteen  to  twenty  feet,  and  the  motorman  and  conductor 
on  the  car  at  only  a  few  inches,  and  the  one  passenger  on 
the  car  at  about  two  and  one-half  feet.  In  any  event, 
it  is  undisputed  that  the  wagon  was  not  injured,  the  pas- 
senger on  the  car  saying  that  the  paint  was  not  so  much 
as  knocked  off ;  and  the  driver,  who  it  is  admitted  was  not 
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knocked  out  or  in  any  way  injured,  drove  on  after  the 
collision* 

The  evidence  as  to  the  nature  and  extent  of  the  injuries 
inflicted  on  plaintiff  is  equally  conflicting,  the  plaintiff 
offering  testimony  to  show  that  his  injuries  were  some- 
what serious,  and  the  defendant  company  offering  evidence 
in  the  way  of  circumstances  which  would  indicate  tliat 
they  were  slight.  This  question,  however,  of  the  ext^it 
of  the  injuries  is  not  material  in  the  case,  as  it  is  now 
before  this  Court 

As  already  indicated,  there  were  also  conflicts  as  to 
whether  plaintiff  was  caused  to  fall  out  of  the  wagon  by 
the  impact  of  the  car  against  it,  or  whether  he  voluntarily 
jumped  out.  He  swears  that  the  impact  caused  him  to 
fall,  and  the  testimony  of  the  driver  slightly  coroborates 
him  in  that  regard;  while  the  motorman  and  conductor 
and  only  passenger  on  the  car  swear,  in  effect,  that  after 
the  collision,  and  after  the  wagon  had  come  to  a  stop  or 
had  ceased  to  be  shoved,  plaintiff,  in  an  effort  to  get  out 
of  it,  caught  hold  of  a  large  umbrella,  which  was  fastened 
to  the  front  or  some  part  of  the  wagon  so  as  to  be  over 
its  occupants,  and  broke  the  umbrella  staff  and  fell  out. 

It  is  i^parent  from  this  statement  of  the  case  that 
there  was  material  evidence  to  support  the  verdict  of  the 
jury,  and  that  the  lower  Court  was  correct  in  overruling 
the  motion  to  direct  a  verdict  on  behalf  of  plaintiff,  and 
in  submitting  the  case  to  the  jury.  If  plaintiff  volun- 
tarily jumped  out  of  the  wagon  when  danger  had  ceased, 
and  when  there  was  no  occasion  therefor,  he,  of  course, 
could  not  recover,  or  if  he  was  guilty  of  n^ligence  proxi- 
mately contributing  to  his  injuries  in  approaching  the 
crossing  at  such  rate  of  speed  as  would  endanger  his  safety 
the  case  was  not  one  to  withhold  from  the  jury.  But 
we  will  further  notice  this  question  later  in  this  opinion. 
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The  second  assignmeat  is  that  the  Court  erred  in  giving 
in  charge  to  the  jury  a  request  submitted  on  behalf  of 
the  Street  Railway  Company  in  the  following  language: 

"While  it  is  true  that  the  negligence  of  the  driver  of 
the  wagon  cannot  be  imputed  to  the  plaintiff,  this  does 
not  mean  that  because  he  was  a  guest  of  the  driver  and 
had  no  control  over  the  movements  of  the  vehicle,  that  he 
could  not  be  guilty  of  n^ligence  himself. 

"So  if  you  find  from  the  evidence  that  the  plaintiff  and 
the  driver  rode  for  several  blocks  with  a  large  umbrella 
over  them  which  prevented  them  from  seeing  a  car,  and 
that  the  plaintiff  saw  and  knew  or  should  or  could  by  the 
exercise  of  reasonable  care  have  seen  that  the  driver  was 
driving  along  rapidly  with  the  umbrella  so  over  him  that 
he  could  not  see  the  car,  and  was  making  no  effort  to 
ascertain  whether  a  car  was  approaching,  then  you  may 
examine  all  the  evidence  and  determine  whether  due  care 
required  the  plaintiff  to  protest  against  the  driver  so  driv- 
ing, or  should  have  taken  some  other  means  to  protect 
himself. 

"If  you  find  that  due  and  reasonable  care  did  require 
plaintiff  to  take  some  action  to  protect  himself  from  the 
negligence  of  the  driver  and  that  he  failed  to  do  so,  and 
if  you  find  that  this  was  negligence  proximately  contrib- 
uting to  produce  the  accident,  then  your  verdict  should 
be  for  the  defendant." 

In  order  to  properly  consider  the  force  and  effect  of 
this  special  request,  and  its  bearing  on  the  case,  it  is  neces- 
sary to  consider  in  connection  with  it  certain  portions  of 
the  charge  of  the  Court  which  had  been  given  to  the  jury 
before  the  special  request  was  charged.  In  his  original 
charge  the  Court  had  instructed  the  jury  as  follows : 

"You  are  now  instructed,  gentlemen,  that  there  was  a 
plea  of  contributory  negligence  by  the  defendant  in  this 
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case,  which  the  jury  for  this  reason  may  disregard,  or 
must  disregard:  Where  a  person  is  riding  in  a  vehicle 
driven  by  another  person  the  negligence  of  the  person  driv- 
ing cannot  be  imputed  to  or  cause  to  become  the  negli- 
gence of  the  person  who  has  been  carried,  and  therefore 
there  can  be  no  contributory  n^ligence  alleged  against 
the  plaintiff  in  this  case,  it  appearing  from  the  undisputed 
facte  of  the  case  that  he  was  riding  in  a  wagon  driven 
by  another  man. 

"Now^,  you  have  been  told,  gentlemen,  by  counsel  for 
plaintiff  that  if  the  negligence  of  the  defendant  company 
alone  or  concurring  with  the  negligence  of  the  driver  of 
that  vehicle  caused  the  accident,  the  defendant  would  be 
liable. 

"The  Court  has  instructed  you  that  you  must  not  con- 
sider the  conduct  of  the  driver  of  the  wagon  as  contributory 
negligence  binding  upon  the  rider,  the  passenger  in  the 
wagon,  the  plaintiff  in  the  case,  but  what  Mr.  Bell  meant 
is  this,  and  it  is  a  correct  rule  of  law  and  the  Court  can 
best  illustrate  it  by  stating  a  hypothetical  case  to  you: 
Suppose  that  the  driver  were  sued  with  the  Street  Rail- 
way Company  for  the  injury,  the  driver  being  sued  for 
negligently  driving  th<?  wagon  in  which  plaintiff  was 
riding,  in  front  of  a  street  car  and  the  railroad  company 
being  sued  for  negligently  running  into  the  wagon  with 
ite  street  car — then  the  rule  of  law  is  that  if  the  Street 
Railroad  Company  was  guilty  of  negligence  in  any  degree 
and  the  driver  was  guilty  of  negligence  in  any  d^ree,  it 
does  not  matter  which  was  guilty  of  the  greater  n^ligence, 
why,  they  both  would  be  liable,  and  the  converse  of  that 
is  true — that  if  both  were  guilty  of  negligence,  no  matter 
which  is  guilty  of  the  greater  negligence,  the  driver  of  the 
street  car  or  the  motorman,  why  the  street  car  company 
would  be  liable." 
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Thus  it  is  seen  the  trial  Court  had  told  the  jury,  in  so 
many  words,  to  disregard  the  plea  of  contributory  negli- 
gence; and,  in  effect,  had  told  it  that  however  reckless  the 
driver  of  the  wagon  might  have  been  in  the  rate  of  speed 
at  which  he  approached  the  crossing,  and  however  apparent 
that  recklessness  may  have  been  to  the  plaintiff,  he,  plain- 
tiff, would  not  be  chargeable  with  any  negligence  in  con- 
nection therewith.  This,  as  we  will  hereafter  show,  is 
not  the  law,  but  an  erroneous  charge  in  favor  of  the  plain- 
tiff;  and  the  special  request  had  the  effect  of  correcting  or 
counteracting  this  error. 

The  portions  of  the  special  request,  however,  which 
are  criticised  are:  (1)  the  language  of  the  second  para- 
graph of  the  special  request,  in  which  it  is  said:  "So  if 
you  find  from  the  evidence  that  the  plaintiff  and  the  driver 
rode  FOR  SEVERAL  BLOCKS  with  a  large  umbrella 
over  them  WHICH  PREVENTED  THEM  FROM 
SEEING  THE  CAR;'^  and  (2)  the  language  found  in 
the  third  paragraph  of  the  special  instruction  to  the  effect 
that  "if  you  find  that  due  and  reasonable  care  did  require 
plaintiff  to  take  some  action  to  protect  himself  FROM 
THE  NEGLIGENCE  OF  THE  DRIVER,"  etc. ;  and 
it  is  said  that  these  expresions  were  calculated  to  mislead 
the  jury.  It  is  said  that  the  parts  of  the  charge  speaking 
of  the  plaintiff  and  the  driver's  going  for  ''several  blocks" 
and  with  a  large  umbrella  over  them  ''which  prevented 
them  from  seeing  the  car"  were  wholly  inapplicable  to 
any  evidence  before  the  jury,  and  of  a  character  that  might 
have  been  prejudicial  to  defendant's  case  before  the  jury, 
and  that,  therefore,  the  case  should  be  reversed. 

As  to  the  use  of  the  expression  "for  several  blocks,"  it 
can  be  said  there  was  evidence  that  these  parties  had 
driven  together  for  perhaps  half  of  a  mile  before  the  acci- 
dent ;  and,  further,  we  do  not  see  how  that  question  could 
21 
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be  material.  Whether  they  had  driven  together  one 
block,  two  blocks  or  a  half  block  could  in  no  way  aflFect 
the  merits  of  the  lawsuit.  The  question  is  not  how  far 
the  parties  had  driven,  but  what  occurred  at  the  time  of 
the  collision. 

As  to  the  expression,  "with  a  large  umbrella  over  them, 
which  prevented  them  from  seeing  the  car,"  it  is  true  the 
evidence  as  to  how  the  umbrella  was  adjusted  at  the  time 
is  not  clear.  Some  of  the  witnesses  think  it  was  not 
even  spread,  while  others  think  it  was.  The  motorman 
of  the  car  was  asked  and  answered  as  follows  on  this 
tion: 

"Did  these  negroes  have  the  big  umbrella  up  ? 

"A.  Yes,  sir;  they  had  it  up,  and  they  were  both 
huddled  up  under  it. 

"Q.  Is  that  the  kind  of  umbrella  that  has  got  a  big 
staff  to  it,  and  nailed  up  on  the  wagon;  a  very  large 
umbrella  ? 

"A.     Yes,  sir. 

"Q.  Many  times  larger  than  an  ordinary  umbrella 
that  a  man  carries? 

"A.  Yes,  sir;  something  similar  to  the  Bowers'  um- 
brella, you  know." 

Now,  while  as  stated,  this  evidence  is  very  meager,  it 
is  not  altogether  clear  what  the  witness  meant  by  speaking 
of  the  driver  and  the  plaintiff  being  "huddled  up  under" 
the  large  umbrella.  Whether  he  meant  that  the  men 
were  huddled  up,  and  under  the  umbrella,  or  huddled 
and  up  under  the  umbrella,  is  not  clear.  And  it  will  be 
observed  that  the  Court  does  not  assume  anything  on  this 
question.  He  says  to  the  jury:  "If  you  find  from  the 
evidence,"  etc.,  including  among  the  facts  thus  referred 
to  the  matter  of  having  the  umbrella  over  them  so  as  to 
prevent  them  from  seeing  the  car,  and  does  not  state  his 
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proposition  in  a  way  that  would  lead  the  jury  to  assume 
that  the  Court  thought  that  such  was  the  fact. 

Counsel,  in  support  of  the  contention  that  the  use  of 
the  language  criticised  was  erroneous,  cite  and  rely  on 
the  case  of  O'Rourke  v.  Street  Railway  Co.,  19  Pickle, 
124,  52  S.  W.,  872,  42  L.  E.  A.,  614,  which  contains  the 
following : 

"In  his  charge  to  the  jury  the  trial  Judge  said:  *A 
person  may  lose  his  right  to  continue  his  journey  as  a 
passenger  upon  a  car  under  the  following  circumstances: 

"  *1  When  he  acts  in  such  a  way  as  to  endanger  the 
peace  and  comfort  of  the  other  passengers,  he  has  no  right 
to  continue  his  journey  upon  the  car. 

"  '2.  When  he  presents  to  the  conductor,  as  an  evi- 
dence of  his  right  to  ride,  a  ticket  or  transfer  check  which 
shows  upon  its  face  that  he  has  no  such  right,  then  he 
cannot  continue  his  journey  upon  such  ticket. 

"  *3.  When  the  conductor,  who  declined  to  accept  the 
ticket  or  transfer,  gave  such  explanation  of  the  defect  in 
the  ticket  or  transfer  as  would  have  satisfied  any  ordinarily 
reasonable  person  that  the  conductor  was  justified  in  refus- 
ing to  take  it,  then  he  cannot  continue  his  ride.' 

"Though  entirely  sound  in  law,  the  first  of  these  three 
prop98itions  is  wholly  inapplicable  in  the  present  case, 
ther^  being  no  evidence  tending  in  the  slightest  degree  to 
show  that  the  plaintiff  was  guilty  of  conduct  calculated  to 
^endanger  the  peace  and  comfort  of  other  passengers.' 
Legal  abstrations  in  a  charge  are  not  always  hurtful,  and, 
unless  it  appears  that  they  may  have  been  so,  the  giving 
of  them,  while  never  to  be  approved,  is  not  reversible 
error.  In  this  instance  it  is  not  improbable  that  the  jury 
was  misled  into  the  belief  that  the  Court  thought  there 
was  evidence  on  this  particular  point,  and  expected  its 
consideration  in  the  making  up  of  the  verdict ;  hence,  the 
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irrelevent  instruction  may  have  been  in  some  degree 
prejudicial  to  the  plaintiff,  and  its  inclusion  in  the  charge 
is  therefore  noted  as  one  ground  of  reversal." 

It  will  be  seen  by  an  examination  of  the  inapplicable 
charge  in  the  O'Rourke  case  that  the  Court  there  was  not 
submitting  a  proposition  to  the  jury  for  it  to  pass  on,  but 
was  laying  down  the  law  applicable  to  a  state  of  facts 
which  did  not  exist  in  that  case  in  such  way  as  to  indicate 
that  the  Court  thought  there  was  evidence  on  a  point 
which  the  jury  should  consider  when  in  fact  there  was  none. 
Such  is  not  the  condition  in  the  case  now  before  the  Court, 
and  for  the  reason  there  was  some,  though  slight,  evidence 
from  which  it  might  have  been  inferred  that  the  motorman 
by  his  testimony  meant  to  imply  that  the  negroes  were  so 
under  the  umbrella  as  to  obstruct  their  view,  and  for  the 
reason  that  the  matter  was  submitted  to  the  jury  as  one 
for  its  finding  rather  than  in  a  way  to  assume  something 
as  existing  which  did  not  exist,  we  do  not  think  that  the 
charge  was  likely  to  be  misleading.  Further,  even  if  the 
jury  had  found  the  facts  as  to  the  driving  together  for 
several  blocks,  and  as  to  being  under  the  umbrella  in  such 
manner  as  to  prevent  seeing  the  car,  the  case  was  not  made 
to  depend  on  these  facts  at  all ;  but  the  charge  was  that 
if  these  facts  were  found,  and  if  it  were  further  found, 
"that  the  plaintiff  saw  and  knew,  or  should  or  could,  by 
the  exercise  of  reasonable  care,  have  seen  that  the  driver 
was  driving  along  rapidly  with  the  umbrella  so  over  him 
that  he  could  not  see  the  car,  and  tvas  making  no  effort 
to  ascertain  whether  the  car  was  approaching,  then  you 
mav  examine  all  the  evidence  to  determine  whether  due 
care  required  the  plaintiff  to  protest  against  the  driver  so 
driving,  or  should  have  taken  some  other  means  to  protect 
himself."  So  at  last  the  jury  was  told  to  examine  all  of 
the  evidence  and  determine  the  question  of  what  due  care 
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required  of  the  plaintiff,  and  this  in  law  the  jury  should 
do,  regardless  of  the  umbrella  question,  or  the  distance 
the  parties  had  driven.  So,  in  no  view  of  the  case  do 
we  think  the  language  could  have  been  prejudicial. 

As  to  the  allied  assumption  of  negligence  of  the  driver 
found  in  the  third  paragraph  of  the  special  instruction, 
it  is  apparent  that  this  could  have  done  i\fi  harm  for  the 
reason  that  the  jury  was  expressly  instructed  that  the 
plaintiff  would  not  be  chargeable  with  the  driver's  negli- 
gence. How  could  the  assumption  of  a  fact  for  which 
plaintiff  would  not  be  held  in  any  way  responsible  hurt 
his  case  ?  Further,  as  indicated  by  the  charge  as  originally 
given  and  hereinbefore  copied,  Mr.  Bell,  the  attorney  for 
plaintiff,  had  already  explained  to  the  jury  in  his  argu- 
ment on  that  question,  and  the  Court  approved  that  expla- 
nation. With  all  this  such  assumption  could  not  be 
otherwise  than  harmless. 

On  the  question  of  the  duty  of  the  passenger  on  a  vehicle, 
where  the  negligence  of  the  driver  is  made  to  appear,  we 
find  a  great  deal  of  legal  learning.  We  find  this  question 
involved  in  our  own  case  of  Tui-npike  Co,  v,  Yates,  24 
Pickle,  428,  67  S.  W.,  69,  where  it  is  held,  as  set  out 
in  the  fifth  division  of  the  syllabus  attached  to  the  case 
as  officially  reported  in  24  Pickle: 

^'Where  a  person,  while  riding  in  the  carriage  of  another 
bv  invitation,  is  injured  by  the  negligence  of  a  third  party, 
he  may  recover  against  the  latter,  notwithstanding  the 
negligence  of  the  owTier  of  the  carriage  in  driving  his 
t^^am  may  have  contributed  to  the  injury,  where  the 
injured  person  is  without  fault  and  had  no  authority  over 
the  driver." 

We  find  also  a  very  elaborate  presentation  of  the  ques- 
tion in  8  L.  R.  A.  (N.  S.)  Beginning  on  page  597  of 
that  volume  is  found  the  Massachusetts  case  of  Schultz  v. 
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Old  Colony  Street  Railway  Co.^  which  is  fully  annotated ; 
and  on  page  G18  is  found  the  case  of  Loso  v.  Lancaster 
County,  from  Nebraska,  and  on  page  636,  the  case  of 
Nelson  t\  City  of  Spokane,  from  Washington;  and  on 
page  643,  the  Minnesota  case  of  Cotton  v.  Willmar  Etc, 
Railway  Co.,  all  of  which  are  very  instructive.  In  the 
case  last  referred  to  and  on  pages  653-654,  in  speaking 
of  the  question  of  the  negligence  of  driver  and  passenger 
it  is  said : 

^*But  the  rule  which  has  met  with  general  approval  in 
the  more  recent  cases  makes  the  passenger  responsible 
only  for  his  personal  negligence,  and  leaves  it  to  the  jury 
to  determine  whether,  under  the  circumstances,  he  was 
justified  in  trusting  his  safety  to  the  care  of  the  driver, 
and  not  looking  and  listening  for  himself.  The  negligence 
of  the  driver  is  thus  not  imputed  to  the  guest  or  passenger, 
but  the  circumstances  may  be  such  as  to  make  it  the  duty 
of  the  passenger  to  look  and  listen  and  attempt  to  control 
the  driver  for  his  own  protection.  The  passenger  is 
thus  held  responsible  for  his  own  negligence,  but  not  for 
the  negligence  of  the  driver.  He  must  exercise  due  care 
and  caution,  and,  if  his  negligence  contributes  approxi- 
mately to  the  accident,  he  cannot  recover  damages.  West 
Chicago  Street  R.  Co.  v.  Piper,  165  111.,  325,  46  N.  E., 
186;  Missouri,  T.  &  T.  R.  Co.  v.  Bussey,  66  Kans.,  735, 
71  Pac,  261 ;  Whitman  v.  Fisher,  98  Me.,  575 ;  57  At!., 
895;  Indianapolis  Street  R.  Co.  v.  Johnson,  163  Ind., 
518,  72  X.  E.,  571;  and  cases  collected  in  a  note  to  Colo- 
rado &  S.  R.  Co.  V.  Thomas,  3  Am.  and  Eng.  Anno  Cas., 
703.  In  Illinois  C.  R.  Co.  v.  McLeod,  78  Miss.,  334, 
52  L.  R.  A.,  954,  84  Am.  St.  Rep.,  630,  29  So.,  76,  it 
was  said  that  where  the  danger  is  apparent,  the  passenger 
is  chargeable  with  the  duty  of  taking  some  action  to  control 
the  conduct  of  the  driver.      In  Crescent  Twp.  v.  Ander- 
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son,  114  Pa.,  643,  60  Am.  St.  Kep.,  367,  8  Atl.,  379, 
and  Dean  v.  Pennsylvania  R.  Co.,  129  Pa.,  514,  6  L.  R. 
A.,  143,  15  Am.  St.  Eep.,  733,  18  Atl.,  718,  it  was  held 
that  where  the  danger  is  obvious,  or  the  passenger  has 
knowledge  of  its  existence,  he  is  chargeable  with  negli- 
gence. 

In  the  note  found  in  connection  with  the  case  of  SchuUz 
V.  Old  Colony  Street  Railway  Co.,  8  L.  R.  A.  (N.  S.), 
597,  and  under  the  eleventh  division  of  that  note  begin- 
ning on  page  671,  is  found  the  following  among  many 
other  propositions  of  similar  import: 

"It  is  not  enough  to  enable  one  to  recover  of  a  railroad 
company  for  an  injury  inflicted  by  its  moving  train  at  a 
railroad  crossing,  through  the  negligence  of  the  railroad 
employes  while  he  was  riding  in  a  vehicle  driven  by  an- 
other, to  show  that  the  driver  was  not  negligent;  but  he 
must  go  further  and  show  that  he  was  free  from  n^ligence 
himself.  Chicago  8.  F.  &  C.  R,  Co.  v.  Bentz,  38  HI. 
App.,  485." 

"A  daughter  riding  in  a  buggy  drawn  by  one  horse 
driven  by  her  father,  and  injured  by  collision  with  a 
train  of  cars  while  crossing  a  railroad  track,  is  bound,  in 
order  to  recover  of  the  railroad  company  for  injuries 
received,  to  establish  her  personal  freedom  from  contribu- 
tory negligence.  Cincinnati,  I.  St.  L.  &  C.  R.  Co.  v. 
Howard,  134  Ind.,  280,  8  L.  R.  A.,  593,  19  Am.  St. 
Rep.,  96,  24  N.  E.,  892." 

"Although  the  negligence  of  a  husband  in  charge  of  a 
horse  and  carriage  is  not  to  be  imputed  to  his  wife  riding 
with  him,  in  case  they  were  killed  by  a  railroad  train 
wh«n  driving  across  the  track,  she  herself  rested  under 
the  duty  to  exercise  ordinary  and  reasonable  care;  and, 
if  she  omitted  to  warn  her  husband,  or  to  do  ought  that 
she  might  and  should  have  done  to  avoid  the  tragedy. 
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her  legal  representative  cannot  recover  from  the  railroad 
company.  Miller  v,  Louisville,  N.  A.  &  C.  jB.  Co., 
128  Ind.,  97,  25  Am.  St.  Rep.,  416,  27  N.  E.,  339." 

"Irrespective  of  any  question  as  to  whether  or  not  the 
negligence  of  a  driver  of  a  private  conveyance  is  to  be 
imputed  to  his  passenger  in  case  of  injury  by  a  train  of 
cars  negligently  operated  at  a  railroad  crossing,  the  pas- 
senger must  be  personally  free  from  contributory  negli- 
gence to  recover  of  the  railroad  company  for  the  injuries. 
Aurclius  V.  Lake  Erie  &  W.  R.  Co,,  19  Ind.  App.,  584, 
49  N.  E.,  857." 

"A  woman  injured  by  collision  with  a  locomotive  while 
driving  across  a  railroad  track  upon  a  pleasure  excursion 
in  a  vehicle  furnished  and  driven  by  her  escort,  who  had 
an  equal  opportunity  with  her  companion  to  see  and 
appreciate  the  danger,  and,  knowing  the  driver's  purpose 
to  cross  the  track  ahead  of  the  approaching  train,  neither 
advised  nor  suggested  caution  or  delay  until  it  had  passed, 
was  herself  guilty  of  contributory  negligence  sufficient  to 
prevent  her  from  recovering  for  her  injuries  upon  the 
•ground  of  negligence  of  the  railroad  company.  Bush 
v.  Union  P.  R.  Co.,  (52  Kan.,  709,  64  Pac,  624." 

''While  one  driving  in  a  vehicle  hired  from  a  livery 
stable  and  driven  by  the  proprietor  is  not  imputable  with 
the  driver's  negligence  in  case  of  injury  while  crossing 
a  railroad  track  in  front  of  a  running  train,  he  must  not 
himself  be  guilty  of  any  personal  negligence,  and  is  not 
absolved  from  ordinary  care  on  his  own  part.  Louisville 
&  N.  R.  Co.  V.  Molloy,  28  Ky.  L.  Rep.,  1113,  91  S.  W., 

685." 

"Although  a  passenger  in  a  vehicle  owned  and  driven 
by  another  over  whom  he  has  no  control  is  not  imputable 
with  the  negligence  of  that  other  in  approaching  and 
crossing  a  railroad  track,  and  has  not  the  same  degree 
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of  responsibility  to  the  railroad  company  as  his  driver, 
he  is  charged  with  a  duty  to  do  whatever  is  in  his  power 
to  avoid  an  injury,  and  to  be  free  from  personal  careless- 
ness. State  V.  Boston  &  M.  R.  Co.,  80  Me.,  430,  15 
Atl.,  36." 

"It  does  not  necessarily  follow  that  because  the  negli- 
gence of  the  driver  is  not  imputable  to  the  other  occupants 
of  the  vehicle  because  not  jointly  engaged  with  him,  such 
other  occupants  may  not  be  guilty  of  contributory  negli- 
gence. Undoubtedly  if  they  were  cc^izant  of  the  dan- 
ger resulting  in  their  injury,  and  failed  to  call  the  driver's 
attention  to  it,  but  permitted  him  to  drive  recklessly  into 
it  without  protest  on  their  part,  no  recovery  could  be  had 
by  them.  Cunningham  v.  Thief  River  Falls,  84  Minn., 
21,  80  N.  W.,  763." 

"The  doctrine  that  the  negligence  of  the  driver  of  a 
hired  vehicle  in  not  looking  and  listening  for  trains  when 
about  to  cross  a  railroad  track  is  not  to  be  imputed  to 
the  passenger  he  carries  does  not  relieve  the  passenger 
from  the  duty  of  exercising  ordinary  care  and  prudence 
in  his  own  behalf;  and  if  the  danger  is  apparent  to  him, 
he  is  bound  to  check  or  remonstrate  with  the  driver,  and 
to  get  out  if  there  are  time  and  opportunity  to  do  so,  if 
the  driver  will  not  heed.  Illinms  C.  R.  Co.  v,  McLeod, 
78  Miss.,  334,  52  L.  R.  A.,  954,  84  Am.  St.  Rep.,  630, 
29  So.,  76." 

"A  person  seated  beside  the  driver  of  an  oi)en  wagon 
belonging  to  his  and  the  driver's  employer,  and  injured 
in  a  collision  with  a  railway  car,  has  no  right  ix>  rely 
implicitly  for  his  own  safety  upon  the  driver's  care  and 
prudence;  but  it  is  his  duty,  if  the  driver  is  approaching 
street  car  tracks  at  a  careless  rate  of  speed,  to  attempt 
to  have  such  speed  reduced  to  a  safe  rate,  and,  if  he  makes 
no  effort  to  that  end,  he  is  himself  guilty  of  such  con- 
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tributory  negligence  as  will  prevent  him  from  recovering 
from  the  railway  company.  H olden  v.  Missouri  R.  Co., 
177  Mo.,  456,  76  S.  W.,  1045." 

"A  wife  riding  on  the  seat  of  an  open  wagon  beside 
her  husband,  who  is  in  charge  of  and  driving  the  team, 
who  is  injured  by  a  railroad  train  in  a  collision  with  the 
vehicle  as  it  is  crossing  the  railroad  track  upon  the 
highway,  when  both  she  and  her  husband  omit  sufficiently 
to  look  and  listen  for  an  approaching  train,  and  are  both 
in  possession  of  normal  sight  and  hearing,  is  herself  guilty 
of  contributory  negligence  sufficient  to  bar  her  recovery 
of  the  railroad  company  for  her  injuries.  Hajsk  v.  Chi- 
cago, B.  &  Q.  R,  Co.,  6  Neb.  (Unof.),  67,  97  N.  W., 
327." 

"It  is  not  less  the  duty  of  a  passenger  in,  than  of  a  driver 
of,  a  vehicle,  where  the  passenger  has  the  opportunity, 
to  learn  of,  and,  if  practicable,  avoid  danger.  Brickell 
V.  New  York  C.  £  H.  R.  R.  Co.,  120  N.  Y.,  290,  17  Am. 
St.  Rep.,  648,  N.  E.,  449." 

"The  doctrine  that  the  negligence  of  the  driver  of  a 
wagon  is  not  imputable  to  one  riding  upon  it  and  not 
controlling  its  management  does  not  relieve  the  passenger 
from  the  duty  of  looking  out  for  his  own  safety.  Ander- 
son V.  Metropolitan  Street  R.  Co.,  30  Misc.,  104,  61  N.  Y., 
Supp.,  899." 

"In  an  action  against  a  street  railway  company  on  the 
ground  of  its  negligence,  for  injuries  sustained  by  a 
married  woman  while  riding  in  a  vehicle  driven  by  her 
husband,  it  is  not  error  to  instruct  the  jury  that  she  hei^ 
self  was  bound  to  exercise  reasonable  care  to  learn  of 
danger  and  avoid  injury.  Ulrich  v.  Toledo  Consol. 
Street  R.  Co.,  10  Ohio  C.  C,  635." 

"It  is  not  less  the  duty  of  a  woman  riding  in  a  wagon 
with  her  husband  and  about  to  drive  across  a  railroad 
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track  to  look  and  listen  for  approaching  trains,  than  it  is 
her  husband's  duty  to  do  so ;  and,  if  she  omits  that  duty, 
or  omits  to  take  any  other  precaution  which  an  ordinary 
prudent  person  would  take  in  her  circumstances,  and  is 
injured  by  an  approaching  train  while  crossing  the  track, 
she  is  chargeable  with  n^ligence  and  cannot  recover. 
Toledo  &  0.  C.  R.  Co.  v.  EatheHon,  20  Ohio  C.  C,  297." 

"While  the  negligence  of  a  mother  in  driving  across  a 
railroad  track  at  a  highway  crossing  in  a  one-horse  top 
buggy  is  not  imputable  to  her  adult  daughter  riding  in  her 
company  and  exercising  no  control  over  the  animal,  it  is 
none  the  less  the  daughter's  duty  to  look  and  listen  for 
herself  for  approaching  trains,  and  to  suggest  to  her 
mother  to  stop,  look  and  listen,  and  to  protest  if  her 
request  and  warning  are  disregarded.  Griffith  v,  Balti- 
more &  0.  R.  Co.,  44  Fed.,  574." 

We  find  no  error  in  the  action  of  the  lower  Court,  and 
it  is  affirmed,  with  costs. 


^ 
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The  State^  ex  rel.^  C.  J.  Hebert  v.  W.  H.  Coleman. 

Affirmed  by  the  Supreme  Court. 
(Knoxville.       September  Term,  1912.) 

1.  CouBT  OF  Civil  Appeals.    Jurisdiction  of  in  habeas  corpus  pro- 

ceedings. 

The  Court  of  ClvU  Appeals  has  Jurisdiction  of  appeals  in  habeas 
corpus  proceedings. 

2.  Habeas  Corpus.    Scope  of  inquiry  in  xcherc  extradition  sought. 

In  a  habeas  corpus  proceeding  seeking  release  from  imprison- 
ment for  extradition  the  inquiry  will  extend  to  sufficiency  of 
papers  and  identity  of  prisoner,  and,  in  addition  thereto,  the 
prisoner  may  show  that  he  is  not  charged  with  a  crime  against 
the  law  of  the  demanding  state,  and  that  he  was  not  cor- 
porally present  in  the  demanding  state  at  the  time  the  crime 
was  alleged  to  have  been  committed. 

3.  Same.     Same.    Res  ad  judicata. 

In  such  habeas  corpus  proceeding  courts  cannot  inquire  into  the 
guilt  of  the  prisoner,  and  therefore  the  doctrine  of  res  ad  ju- 
dicata does  not  apply.  He  may  be  arrested  a  second  time  on 
a  second  warrant  issued  by  the  governor  of  the  surrendering 
state,  though  the  offense  charged  in  each  warrant  be  the 
same. 

4.  Same.     Second  warrant  on  7-equisition. 

Where,  on  requisition,  the  governor  of  the  surrendering  state 
issues  his  warrant  rwlting  that  the  charge  was  preferred 
in  the  demanding  state  by  affidavit  and  warrant,  which  is 
criticised  as  not  accurate  in  this,  a  second  warrant  may  issue 
showing  that  the  charge  was  by  indictment,  the  requisition 
not  becoming  functus  officio  on  the  Issuance  of  the  first  war- 
rant. 

5.  Same.     Sufficiency  of  requisition. 

A  requisition  of  the  governor  of  another  state  on  the  governor 
of   Tennessee   for  one   charged    with   crime   which   recites, 
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"Whereas  it  appears  by  the  annexed  certificate,  warrant,  affi- 
dayits,  etc.,"  and  which  has  attached  a  copy  of  an  Indict- 
ment, is  sufficient,  as  the  expression  "etc."  is  sufficient  to 
include  the  attached  indictment. 

6.  Same.     Presumption  that  indictment  charges  ciHme. 

While  the  action  of  the  grand  jury  in  finding  an  indictment 
never  justifies  an  inference  of  guilt,  the  presumption  is  that 
the  acts  charged  therein,  when  made  the  basis  of  a  requisi- 
tion, are  sufficient  to  constitute  a  crime  under  the  laws  of  the 
demanding  state. 

7.  Same.    Fugative  from  justice ^  who  is. 

If  one  does  an  overt  act  which  is  and  is  intended  to  be  a  material 
step  toward  accomplishing  a  crime,  and  then  leaves  the  state 
before  the  happening  of  other  acts  entering  into  the  commis- 
sion of  the  crime,  but  which  were  authorized  or  contemplated 
by  him,  he  is  a  fugative  from  the  justice  of  that  state. 

8.  Same.    Requisition  sufficient  though  not  certifying  that  person 

charged  is  a  fugative  from  justice. 

In  a  requisition  for  a  fugative  from  justice  it  is  necessary  to 
certify  only  to  the.  indictment  or  other  instrument  charging 
crime,  and  It  is  not  required  that  it  be  certified  that  the  person 
for  whom  the  requisition  is  made  is  a  fugative  from  justice. 

9.  Same.    Motive  for  requisition  and  tchcther  prisoner  can  get 

justice  from  executive,  not  for  courts. 

On  a  requisition  for  one  as  a  fugative  from  justice  the  inquiries 
as  to  whether  the  motive  for  making  the  requisition  and  as  to 
whether  the  party  demanded  can  get  justice  in  the  demand- 
ing state  are  for  the  executive  to  whom  the  requisition  is 
addressed,' and  not  for  the  courts  in  a  habeas  corpus  pro- 
ceeding. 


Fbom  Hamilton  County. 


Appeal  in  error  from  th^  Criminal  Court  of  Hamilton 
Comity.       S.  D.  McReynolds,  Judge. 
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BuBKETT,  MiLLEB  &  MooBE  foF  Plaintiff  in  Error. 

M.  M.  Whitakeb  for  Defendant  in  Error. 

Mb.  Justice  Hughes    delivered   the    opinion    of    the 
Court. 

-This  is  a  habeas  corpus  proceeding  instituted  in  the 
Criminal  Court  of  Hamilton  county  by  petition  of  C.  J. 
Hebert,  seeking  his  release  from  the  custody  of  defendant, 
W.  H.  Coleman.  The  petition  alleges  that  Coleman  was 
holding  the  petitioner  under  arrest  by  virtue  of  a  warrant 
issued  by  the  governor  of  Tennessee  on  a  requisition  from 
the  governor  of  Southern  Carolina,  and  that  the  object 
of  the  requisition,  warrant  and  arrest  was  to  have  peti- 
tioner transported  to  South  Carolina  on  the  alleged  ground 
that  he  was  a  fugitive  from  the  justice  of  that  state.  The 
petition  for  writ  of  habeas  corpus  sets  out  and  charges 
many  irregularities  and  infirmaties  in  the  proceedings  to 
have  him  transported  to  South  Carolina,  but  many  of 
these  grounds  alleged  for  his  release  from  custody  are  not 
insisted  on  in  the  assignments  of  error  made  before  this 
Court,  and  we  will,  therefore,  notice  only  those  which 
are  insisted  on  here.  Preliminary  to  taking  up  these 
matters,  however,  it  is  proper  to  notice  one  other  question 
raised,  which  is  the  question  of  the  jurisdiction  of  this 
Court. 

Petitioner  Hebert,  who  brought  the  case  to  this  Court 
by  appeal,  it  having  been  decided  against  him  in  the  lower 
Court,  conceiving  that  possibly  the  appeal  should  have 
been  taken  to  the  Supreme  Court,  has  filed  his  motion, 
along  with  his  brief  and  assignments  of  error,  to  have 
this  Court  transfer  the  case  to  the  Supreme  Court,  but 
that  motion  is  not  seriously  insisted  on.       It  is  made,  as 
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stated  by  counsel,  for  the  purpose  of  avoiding  any  delays 
that  might  grow  out  of  the  question  of  jurisdiction. 

While  we  know  of  no  reported  case  directly  in  point, 
in  the  case  of  Brown  v.  Crystal  Ice  Co,,  13  Gates,  64,  our 
Supreme  Court  in  discussing  the  question  of  the  jurisdic- 
tion of  this  Court  remarks  that  it  had  held  "that  habeas 
corpus  cases  instituted  in  the  Chancery  Court  go  before 
the  Court  of  Civil  Appeals  when  brought  up  for  review ;" 
and  in  the  case  of  Chattanooga  v.  Railroad,  15  Cates,  497, 
where  the  question  of  the  jurisdiction  of  this  Court  was 
again  under  consideration,  it  is  announced  that  the 
Supreme  Court  "had  held  that  the  Court  of  Civil  Appeals 
has  jurisdiction  of  appeals  in  cases  of  forceable  entry  and 
detainer,  habeas  corpus/'  etc.  And  in  the  case  of  Tanks- 
ley  V.  State,  ex  reL,  1  Tenn.  C.  C.  A.,  356,  this  Court 
entertained  jurisdiction  of  a  habeas  corpus  proceeding. 
We  are  of  opinion  that  this  Court  has  jurisdiction,  and 
overrule  the  motion,  and  will  proceed  to  dispose  of  the 
case. 

We  might  dispose  of  this  case  briefly  without  going  into 
the  merits,  on  the  ground  and  for  the  reason  that  there 
was  no  motion  for  a  new  trial  made  in  the  Court  below. 
It  is  now  well  settled  that  such  motion  is  prerequisite  to 
a  review  of  a  case  in  the  Appellate  Courts  of  this  state. 
Wealcley  County  Road  Commissioner  v.  I.  C.  Railroad  Co., 
15  Cates,  257.  This  rule  applies  and  is  controlling,  but 
as  the  proceeding  involves  the  liberty  of  a  citizen  we  have 
gone  into  the  other  questions  raised  as  fully  as  if  there 
had  been  a  motion  for  new  trial  in  the  Court  below. 

Before  taking  up  the  various  questions  made  by  the 
assignments  of  error,  it  is  perhaps  well  enough,  in  order 
to  get  a  clear  conception  of  the  duties  and  powers  of  the 
Court  in  connection  with  this  proceeding,  to  make  a  state- 
ment of  some  elementary  legal  provisions  underlying  and 
controlling  it. 
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The  power  to  proceed  in  the  extradition  of  fugitives 
from  justice  between  the  states  is  derived  from  and  con- 
trolled by  Article  5,  Sec.  2,  paragraph  2,  of  the  Consti- 
tution of  the  United  States,  and  Sec.  5278  of  the  Revised 
Statutes  of  the  United  States.  The  constitutional  pro- 
vision referred  to  is  as  follows : 

'^A  person  charged  in  any  state  with  treason,  felony  or 
other  crime,  who  shall  flee  from  justice  and  be  found  in 
another  state,  shall,  on  demand  of  the  executive  authority 
of  the  state  from  which  he  fled,  be  delivered  up,  to  be 
removed  to  the  state  having  jurisdiction  of  the  crime." 

The  section  of  United  States  Revised  Statutes  referred 
to  is  as  follows : 

^^Whenever  the  executive  authority  of  any  state  or  ter- 
ritory demands  any  person  as  a  fugitive  from  justice  of 
the  executive  authority  of  any  state  or  territory  to  which 
such  person  has  fled,  and  produces  a  copy  of  an  indictment 
found  or  an  affidavit  made  before  a  magistrate  of  any 
state  or  territory,  charging  the  person  demanded  with 
having  committed  treason,  felony  or  other  crime,  certified 
as  authentic  by  the  governor  or  chief  magistrate  of  the  state 
or  territory  from  whence  the  person  so  charged  has  fled, 
it  shall  be  the  duty  of  the  executive  authority  of  the  state 
or  territory  to  which  such  person  has  fled  to  cause  him  to 
be  arrested  and  secured,  and  to  cause  notice  of  the  arrest 
to  be  given  to  the  executive  authority  making  demand, 
or  to  the  agent  of  such  authority  appointed  to  receive 
the  fugitive,  and  to  cause  the  fugitive  to  be  delivered  to 
such  agent  when  he  shall  appear." 

In  construing  this  constitutional  provision  and  the  statu- 
tory enactment  set  out,  the  Supreme  Court  of  Florida,  in 
the  case  of  Kurtz  v.  State,  22  Fla.,  36,  45,  has  used  this 
language: 
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"The  Courts  in  a  habeas  corpus  proceeding  of  this 
kind,  where  the  prisoner  is  arrested  for  extradition,  cannot 
go  into  a  trial  of  the  merits  of  the  cause.  The  proceeding 
is  only  an  intiatory  step  to  a  trial  in  another  state.  As 
to  the  guilt  of  the  prisoner,  they  are  not  allowed  to  inquire. 
Their  judicial  powers  are  limited  to  a  determination  on 
the  sufficiency  of  the  papers  and  the  identity  of  the 
prisoner.  If  the  prisoner  is  discharged,  it  will  not  absolve 
him  from  being  re-arrested  on  a  new  warrant  issued  by 
the  governor." 

Substantially  the  same  is  the  effect  of  the  holding  in 
the  matter  of  Clark,  9  Wend.,  212 ;  but  some  Courts  have 
gone  further  than  this,  and  the  holdings  of  these  Courts 
as  to  the  scope  of  a  proceeding,  such  as  that  at  bar,  as  set 
out  in  Church  on  Habeas  Corpus  (2d  Ed.),  Sec.  486,  is 
as  follows : 

"The  prisoner,  in  a  case  of  interstate  rendition,  may, 
when  he  invokes  the  aid  of  the  judicial  department  of  the 
government  to  determine  the  legality  of  his  imprisonment, 
have  the  executive  action  reviewed,  as  it  is  not  final.  And 
the  inquiry,  on  habeas  corpus,  is  not  limited  to  the  suffi- 
ciency of  the  papers  and  the  identity  of  the  prisoner,  as  is 
sometimes  held.  The  prisoner  may,  of  course,  show,  on 
this  writ,  that  the  papers  on  which  his  extradition  is 
founded  are  insufficient;  and  that  he  is  not  the  identical 
person  wanted ;  but  he  may  also  show  that  he  is  not  'charged 
with  crime'  against  the  law  of  the  demanding  state;  and 
may  show  that  his  arrest  is  illegal,  by  parol  proof  that 
he  was  not  corporally  present  in  the  demanding  state  at 
the  time  the  crime  was  alleged  to  have  been  committed — 
in  other  words,  that  he  is  not  a  fugitive  from  justice.  He 
may  also  show  that  he  has  been  enticed  within  the  juris- 
diction of  the  demanding  state  by  device,  strategem,  or 
fraud  for  the  purpose  of  being  served  with  civil  process." 
22 
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We  think  the  better  considered  cases  and  the  weight 
of  authority  are  in  accord  with  this  view. 

Giving  to  the  scope  of  inquiry  in  this  case  the  most 
liberal  view,  we  will  now  proceed  to  take  up  the  questions 
raised  by  the  assignments  of  error.  We  will  not  consider 
each  of  the  various  assignments  in  the  terms  set  out,  but 
will  consider  the  various  matters  relied  on  in  the  assign- 
ments and  brief  of  counsel  as  grounds  for  reversing  the 
action  of  the  lower  Court;  and  in  connection  with  each 
matter  to  be  considered  we  will  set  out  such  facts  as  are 
necessary  in  the  consideration. 

First  it  is  insisted  that  there  was  no  requisition  on 
which  the  governor  of  Tenness^  could  base  his  warrant, 
and  that  therefore  petitioner  is  entitled  to  his  discharge 
from  custody.  This  contention  is  based  on  the  following 
facts:  On  July  31,  1911,  the  governor  of  South  Carolina 
made  his  requisition  on  the  governor  of  Tennessee  for 
apprehension  and  delivery  of  the  petitioner,  Hebert,  to 
the  defendant,  Coleman,  and  on  August  30,  1911,  Gov- 
ernor Hooper,  of  Tennessee,  issued  his  warrant,  and  on 
October  4,  1911,  petitioner  Hebert  presented  his  petition 
for  writ  of  habeas  corpus  which  was  issued  and  served, 
and  the  case  was  set  for  trial  and  the  hearing  continued 
twice.  While  the  case  was  thus  pending,  and  before  it 
came  to  final  hearing,  and  on  October  18,  1911,  the  gov- 
ernor of  Tennessee  issued  another  warrant,  bearing  date, 
however,  August  30,  1911,  as  did  the  first  warrant.  The 
proceeding  now  before  this  Court  was  instituted  to  have 
petitioner  released  from  custody  under  this  second  war- 
rant. The  proceeding  instituted  by  the  first  petition 
never  went  to  trial  on  its  merits,  but  was  dismissed  and 
the  relator  discharged  because  of  lack  of  defense  thereto. 
The  question  now  made  is  that  the  requisition  of  the  gov- 
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eruor  of  South  Carolina  had  fully  served  its  purpose  when 
the  governor  of  Tennessee  issued  his  first  warrant  based 
thereon — ^that  it  was,  therefore,  functus  officio.  No 
authority  is  cited  for  this  contention,  and  judging  by  the 
diligence  that  counsel  have  shown  in  the  citation  of  authori- 
ties on  the  many,  contentions  made,  we  are  of  opinion  that 
the  failure  to  cite  authority  in  this  connection  is  to  be 
accounted  for  by  the  fact  that  there  is  no  such  authority. 
It  is  evident  that  the  reason  prompting  the  governor  to 
issue  the  second  warrant  was  that  his  first  warrant  was 
criticised  in  the  first  petition  on  the  ground  that  the  requi- 
sition of  the  governor  of  South  Carolina  was  based  on  the 
fact  that  Mr.  Hebert  had  been  indicted  in  the  state, 
whereas  the  warrant  of  the  governor  of  Tennessee  showed 
that  Hebert  was  charged  by  afiidavit  and  warrant  with 
having  committed  crime.  The  second  warrant  of  the 
governor  of  Tennessee  showed  that  the  petitioner  stood 
charged  by  indictment  for  having  committed  crime  in 
the  state  of  South  Carolina,  thus  making  the  warrant 
conform  to  the  facts. 

If  it  was  thought  by  the  governor  of  Tennessee  that 
his  efforts  to  issue  a  warrant  first  made  was  abortive  (and 
such  was  the  contention  of  petitioner),  it  can  hardly  be 
conceived  why  he  had  not  the  power  to  do  in  a  proper 
manner  that  which  he  was  charged  with  having  previously 
failed  to  do.  The  contention  of  petitioner  in  this  con- 
nection, taken  as  a  whole,  amounts  to  this:  That  the 
governor  of  Tennessee,  having  attempted  to  issue  a  war- 
rant and  failed  therein,  cannot  now  do  that  which  he 
previously  failed  to  do.  To  hold  with  this  contention 
would  be  to  sacrafice  substance  to  the  merest  technicality 
wtihout  any  reason  or  common  sense  for  it  The  state- 
ment of  the  contention  carries  its  own  inherent  unsound- 
ness. 
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As  to  the  effect  of  the  discharge  of  the  petitioner  on 
his  first  petition,  the  authorities  uniformly  support  the 
proposition  that  such  will  not  preclude  another  similar 
proceeding,  even  if  the  discharge  had  been  on  the  merits. 
The  law  on  this  question  has  been  laid  down  in  Church 
on  Habeas  Corpus  (2d  Ed.),  Sec.  388a,  in  the  following 
language : 

**Xeither  can  the  principle  of  res  judicata  be  applied 
to  a  case  where  the  fugitive  has  been  discharged  from 
custody  on  one  writ  of  habeas  corpus,  but  is  arrested  a 
second  time  on  a  second  warrant  issued  by  the  governor 
of  the  surrendering  state,  though  the  offense  charged  in 
each  warrant  be  the  same.  The  reason  for  this  is  that 
a  Court  cannot  in  an  extradition  case,  on  habeas  corpus, 
go  into  a  trial  of  the  merits  of  the  case.  ^The  proceecling 
is  only  an  initiatory  step  to  a  trial  in  another  state.  As 
to  the  guilt  of  the  prisoner,  they  are  not  allowed  to 
inquire.  Their  judicial  powers  are  limited  to  a  determi- 
nation of  the  sufficiency  of  the  papers  and  the  identity  of 
the  prisoner.  If  the  prisoner  is  discharged,  it  wilfnot 
absolve  him  from  being  re-arrested  on  a  new  warrant  issued 
by  the  governor.'  And  a  fugitive  from  justice  who  has 
been  discharged  on  habeas  corpus  in  the  surrendering 
state  may  be  again  arrested  upon  new  process  from  the 
demanding  state.  Thus,  if  he  is  arrested  and  charged 
with  grand  larceny  in  the  demanding  state,  but  the  requisi- 
tion states  the  crime  to  be  burglary,  and  he  is  discharged 
on  habeas  corpus  in  the  surrendering  state  because  of  this 
variance,  a  new  proceeding  may  be  had  in  the  demanding 
state,  a  new  warrant  issued,  and  a  new  requisition  made 
in  which  the  crime  is  properly  charged  as  grand  larceny, 
and  upon  a  second  writ  of  habeas  corpus  the  former  dis- 
charge cannot  be  pleaded  as  res  judicata." 
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To  precisely  the  same  effect  is  2  Moore  on  Extradition, 
Sec.  626,  and  the  case  of  Kurtz  v.  State,  22  Fla.,  36, 
already  hereinbefore  cited  in  another  connection. 

In  the  case  at  bar  the  questions  raised  by  the  first  peti- 
tion, not  having  been  tried  on  their  merits,  certainly  under 
no  conditions  could  it  have  been  held  to  be  res  judicata. 
Railroad  v,  Beasly,  15  Cates,  629;  Harris  v.  Mason,  12 
Gates,  668. 

Another  contention  mad©  by  the  assignments  of  error 
is  that  the  requisition  of  the  governor  of  South  Carolina 
shows  that  it  is  based  on  a  warrant  or  affidavit,  whereas 
the  warrant  of  the  governor  of  Tennessee  shows  that  peti- 
tioner is  charged  with  crime  by  indictment.  The  facts  in 
that  regard  are  these:  The  requisition  of  the  governor 
of  South  Carolina  recites  that,  "Whereas,  it  appears  by 
the  annexed  certificate,  warrant,  affidavits,  etc.,  which  arc 
hereby  certified  to  be  authentic,  that  C.  J.  Hebert  stands 
charged  with  crime,"  etc.  The  warrant  of  the  governor 
of  Tennessee  issued  on  this  requisition  recites,  *^Whereas, 
it  has  been  made  known  to  me  by  the  executive  of  tbe 
state  of  South  Carolina  that  a  certain  C,  J.  Hebert  stands 
charged  upon  an  indictment,  etc."  Now,  it  is  agreed 
in  this  case  by  stipulation  of  counsel  that  the  copy  of  an 
indictment  which  appears  in  the  record  "is  a  true  copy 
of  the  indictment  which  accompanied  the  requisition  of 
the  governor  of  South  Carolina."  With  the  requisition 
of  the  governor  of  South  Carolina  certifying  that  by  the 
''annexed  certificate,  warrant,  affidavits,  etc.,"  the  peti- 
tioner was  charged  with  crime,  and  with  the  copy  of  the 
indictment  actually  accompanying  the  requisition,  we 
think  it  hypercritical  to  say  that  the  expression  "etc.," 
would  not  include  the  copy  of  the  indictment  which  act- 
ually accompanied  the  requisition  and  showed  that  it  was 
by  indictment  that  Mr.  Hebert  was  charged  with  crime, 
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and  that  it  was  proper  to  show  in  the  warrant  that  the 
charge  was  by  indictment.  But  it  is  said  that  there  is 
nothing  to  show  that  the  copy  of  the  indictment  was 
actually  annexed  to  the  requisition,  the  agreement  only 
showing  that  it  accompanied  the  requisition.  This  again 
is  too  critical  for  the  practical  administration  of  justice. 
If  the  one  accompanied  the  other  it  was  in  legal  contem- 
plation a  part  of  it,  and  whether  annexed  in  the  sense  of 
fastened  together  or  not  was,  of  course,  the  instrument 
referred  to  as  "annexed."  But  there  is  nothing  to  show 
that  it  was  not  annexed  in  the  sense  that  the  two  were 
fastened  together.  If  such  were  necessary  such  meaning 
would  be  given  to  the  word  annexed. 

Another  criticism  made  in  this  same  connection  is  that 
the  governor  of  South  Carolina  does  not  certify  to  the 
correctness  or  authenticity  of  the  copy  of  the  indictment. 
This  again  is  hypercritical  because  the  governor  does  cer- 
tify to  the  annexed  certificate,  warrant,  affidavit,  etc., 
which  last  term,  ''etc./'  includes  the  indictment. 

It  is  also  said  in  this  same  connection  that  the  governor 
has  not  properly  certified  the  papers  accompanying  his 
requisition.  The  reply  is  that  the  Federal  statute  re- 
quires only  that  the  copy  of  indictment  be  certified  as 
authentic  by  the  governor  or  chief  magistrate  of  the  state 
or  tcrritoiy  from  which  the  person  charged  with  crime 
has  fled.  In  2  Moore  on  Extradition,  Sec.  559,  page  883, 
in  speaking  of  the  provision  of  the  Federal  statute,  it  is 
said :  "The  certification  by  the  governor  of  the  demanding 
state  or  teiTitory  of  the  authenticity  of  the  indictment  or 
aflidavit  imports  verity  for  the  purposes  of  the  acts  of 
congress,  and  dispenses  with  other  authentications."  We 
think  the  certificate  found  in  the  requisition  itself  in  this 
case  is  all  that  is  required  and  sufficient.  It  is  in  form 
such  as  is  found  in  the  works  on  extradition,  and  the  cases 
on  the  question  show  such  as  is  in  general  use. 
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Another  contention  is  that  the  indictment,  a  copy  of* 
which  accompanied  the  requisition,  and  which  is  found- 
in  the  record  in  this  case,  does,  not  charge  a  crime.      With-- 
out  considering  this  contention  at  great  length,  we  can* 
say  that  the  indictment  is  a  very  long  one,  covering  about- 
five  typewritten  pages  of  the  record  before  this  Court.  '- 
It  contains  two  counts.       In  the  first  count  it  is  charged 
that  John  Y.  Garlington,  James  Floto  Young,  B.   W. 
Lacy,  and  petitioner,  Hebert,  on  the  22d  day  of  Septem-: 
ber,  1008,  "did  unlawfully,  corruptly  and  wickedly  con- 
spire, combine,  confederate  and  agree  together,  unlawfully, 
feloneously,  designedly  and  falsely  to  induce  and  procure 
the  Seminole  Securities  Co.,  a  corporation,  ...  to  pur- 
chase at  an  exhorbitant  price  3,000  shares  of  stock  of 
the  Southern  Life  Insurance  Co.,  a  corporation     .     .     . 
and  to  pay  a  price  far  in  excess  of  its  value,  to-wit: 
$108.33  1-3  a  share  for  said  stock,  the  par  value  of  which 
was  $53.00  a  share,"  the  purpose  of  which  conspiracy,  it 
is  alleged,  was  to  have  $98,000.00  paid  to  C.  J.  Hebert 
as  his  commission  in  the  transactions,  which  amoimt,  it 
is  alleged,  was  to  be  divided  among  the  conspirators ;  and 
it  is  alleged  that  the  conspirator,  Garlington,  was  presi- 
dent and  director,  and  that  Young  was  secretary-treasurer, 
and  a  director,  and  that  Lacy  was  vice-president  and  act- 
uary of  the  Seminole  Securities  Co.       It  is  charged  that 
this  exhorbitant  price  was  represented  as  the  true  value 
of  the  stock  sold  the  securities  company,  when  such  was 
not  true,  the  conspirators  knowing  that  the  stock  was  not 
worth  the  price  represented,  but  that  the  false  representa- 
tions were  made  as  a  part  of  the  conspiracy  to  induce' the 
purchase  by  the  securities  company  that  the  $98,000.00 
might  be  paid  as    commissions    and    thereafter    divided 
among  the  conspirators.       It  is  charged  that  the  conspira*- 
tors  represented  the  price  at  which  the  stock  was  sold  as 
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the  lowest  price  at  which  it  could  be  bought  by  the  secur- 
ities company,  when  they  knew  that  such  representation 
was  false,  and  that  it  was  done  as  a  part  of  the  conspiracy. 
It  is  alleged  that  by  means  of  this  conspiracy  and  these 
false  representations  the  stock  was  sold  and  $30,000.00  in 
money  was  secured  and  $68,000.00  in  notes  and  bills  pay- 
able were  secured;  that  all  this  was  done  "with  intent 
to  cheat  and  defraud  the  Seminole  Securities  Co.  of 
$98,000.00  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of 
the  state."  It  is  alleged  that  a  part  of  the  conspiracy 
was  that  the  officers  of  the  Seminole  Securities  Co.  were 
to  and  did  induce  that  company  to  make  the  purchase. 
The  second  count  of  the  declaration  reiterates  substantially 
the  same  facts,  and  charges  that  by  the  means  indicated 
the  parties  obtained  the  money  and  bills  payable  by  false 
pretense,  and  that  this  was  "against  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  state." 

Now,  it  is  insisted  that  such  acts  as  those  sot  out  and 
chai^d  in  the  indictment  did  not  constitute  a  crime  or 
crimes  at  common  law,  and  that  as  there  was  no  statute  of 
South  Carolina  shown,  it  has  not  been  made  to  appear 
that  any  offense  is  charged.  This  contention  arises  from 
a  misconception  of  the  law  as  to  the  burden  of  proof  on 
the  question  at  issue. 

In  the  case  of  m  re  lienshaiv,  18  S.  D.,  32,  99  N.  W., 
83,  decided  in  1904,  it  is  said:  "While  the  action  of 
the  grand  jury  in  finding  an  indictment  never  justifies 
an  inference  of  guilt,  the  presumption  is  that  the  acts 
charged  therein,  when  made  the  basis  of  a  requisition, 
are  sufficient  to  constitute  a  crime  under  the  laws  of  the 
demanding  state."  And  in  the  case  of  in  re  Van  Sceiver, 
42  Neb.,  772,  47  Am.  St.  Rep.,  730,  it  is  said,  quoting 
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approvingly  from  Hawley's  Interstate  Extradition,  30: 
**The  fact  that  an  indictment  has  been  found  is  regarded 
as  at  least  prima  facia  evidence  that  the  act  charged  is  a 
crime."  To  the  same  effect  is  the  case  of  Barranger  v. 
Baum,  103  Ga.,  465,  68  Am.  St.  Rep.,  113.  In  2  Moore 
on  Extradition,  Sec.  638;  page  1030,  it  is  said:  **It 
is  believed  that  there  is  no  case  in  which  a  Court  on  habeas 
corpus  discharged  a  fugitive  from  custody  on  a  rendition 
warrant  on  the  ground  that  an  indictment  accompanying 
the  requisition  did  not  constitute  or  contain  a  sufficient 
charge  of  crime."  See  also  Commonwealth  v.  Dennison, 
24  Howard,  66,  16  L.  Ed.,  717;  ex  parte  Lewis,  79  CaL, 
95,  21  Pac.,  653. 

Another  criticism  of  the  proceeding  below  made  by  the 
assignments  of  error  is  that  petitioner  was  not  and  is  not 
a  fugitive  from  the  justice  of  South  Carolina.  This  con- 
tention is  based  on  the  testimony  of  petitioner  given  in  the 
Court  below  to  the  effect  that  he  was  not  in  South  Caro- 
lina on  the  date  named  in  the  indictment  as  the  one  on 
which  the  alleged  crimes  were  committed.  Yet  he  admits 
that  he  was  the  agent  of  the  selling  corporation  in  making 
the  sale  of  the  stock  of  the  Southern  Life  Insurance  Com- 
pany to  the  Seminole  Securities  Co.,  and  admits  that  he 
was  in  South  Carolina  preceding  thp  date  of  sale  working 
up  the  trade  and  on  that  business.  He  says  the  deal 
was  in  fact  consummated  on  October  1st,  but  that  he  was 
not  there  on  that  date.  Others  swear  that  he  was  there 
about  the  time  of  the  consummation  of  the  deal.  But 
regardless  of  whether  he  was  there  on  the  particular  date 
the  deal  was  closed  or  otherwise,  we  think  his  defense  not 
tenable. 

In  19  Cyc,  87,  it  is  said:  "If  a  crime  consists  of  sev- 
eral acts  or  parts,  and  the  accused  commits  within  the 
state  any  one  of  them,  but  departs  before  the  happening 
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of  any  other  acts  authorized  or  contemplated  by  him,  he 
is  a  fugitive  from  the  justice  of  that  state,"  citing  many 
authorities. 

In  the  case  of  Strassheim  v.  Daily,  a  case  decided  by 
the  Supreme  Court  of  the  U.  S.  as  late  as  1910,  and 
found  reported  in  221  TJ.  S.,  280,  55  L.  Ed.,  735,  it  is 
said,  *'the  criminal  need  not  do  within  the  state  every 
act  necessary  to  complete  the  crime.  If  he  does  there 
an  overt  act  which  is  and  is  intended  to  be  a  material 
step  toward  accomplishing  the  crime,  and  then  absents 
himself  from  the  states  and  does  the  rest  elsewhere,  he 
becomes  a  fugitive  from  justice  when  the  crime  is  com- 
plete, if  not  before." 

It  is  also  said  in  this  connection  that  the  requisition  of 
the  executive  of  South  Carolina  does  not  certify  that 
relator  is  a  fugitive  from  justice.  This  contention  is 
based  on  the  fact  that  the  requisition,  after  stating  that 
C.  J.  Hebert  stood  charged  with  a  crime,  recites,  "and 
it  has  been  represented  to  me  that  he  fled  from  the  justice 
of  this  state,  and  took  refuge  in  the  state  of  Tennessee," 
but  does  not  certify  that  such  representation  is  true.  The 
reply  is  that  just  such  language  in  requisitions  have  been 
uniformly  held  sufficient.  Khigshury's  case,  lOG  Mass., 
223 ;  Browns  case,  112  Mass.,  409.  Further,  the  Fed- 
eral statute  does  not  require  that  this  fact  be  certified  to, 
but  only  that  the  person  be  demanded  as  a  fugitive  from 
justice.  It  is  only  the  indictment  or  other  instrument 
making  the  charge  of  crime  that  must  be  certified  to. 
This  is  pointed  out  in  2  Moore  on  Extradition,  Sec.  544* 
page  870,  in  the  following  language: 

"The  Constitution  provides  that  the  person  charged  will 
be  delivered  up  'on  demand  of  the  executive  authority  of 
the  state  from  which  he  fled.'  This  is  all  that  is  said 
on  the  subject  of  the  demand ;  but  by  the  Act  of  1793  the 
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demand  must  meet  the  following  requirements:     (1)  It 
must  be  addressed  to  the  executive  of  the  state  or  terri- 
tory to  which  the  person  accused  has  fled.        (2)  Such 
person  must  be  demanded  'as  a  fugitive  from  justice;' 
(3)  He  must  be  charged  with  the  commission  of  'treason, 
felony,  or  other  crime,'  in  the  demanding  state  or  terri- 
tory.    (4)  The  charge  may  be  made  either  by  'the  copy 
of  an  indictment  found,  or  an  affidavit  made  before  a 
magistrate'  of  such  state  or  territory.     (5)  The  indictment 
or  affidavit  must  be  'certified  as  authentic  by  the  governor 
or  chief  magistrate  of  the  state  or  territory  from  whence 
the  person  so  charged  fled.'       These  are  express  statutory 
requirements.    .    .    .    The  act  of  congress  says  that  when 
the  five  requirements  above  mentioned  are  met,  it  shall 
be  the  duty  of  the  executive  authority  upon  whom  the 
demand  is  made  to  cause  the  fugitive  to  be  arrested  and 
secured,  and  notice  of  the  arrest  to  be  given  to  the  execu- 
tive authority  making  the  demand,  or  to  the  agent  of  such 
authority  appointed  to  receive  the  fugitive." 

One  other  contention  made  is  that  petitioner  if  trans- 
ported to  South  Carolina  cannot  get  justice.  This,  of 
course,  is  a  question  of  fact  which  in  the  original  instance 
addressed  itself  to  the  governor  of  Tennessee  in  honoring 
the  requisition  of  the  governor  of  South  Carlina;  but, 
regardless  of  that,  the  trial  Court  in  hearing  the  issues 
raised  by  the  petition  heard  evidence  on  whether  this 
petitioner  could  get  justice  in  South  Carolina,  and  the 
overwhelming  weight  of  the  testimony  is  to  the  effect 
that  he  can. 

It  is  also  said  that  the  motive  in  transporting  peti- 
tioner is  not  a  proper  one.  The  reply  is  (1)  that  this 
is  a  matter  the  Courts  cannot  inquire  into.  Barranger 
V.  Baum,  103  Ga.,  465,  68  Am.  St.  Eep.,  113.  It  can 
further  be  said  that    accompanying  the    application  or 
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requisition  of  the  governor  of  South  Carolina  were  affi- 
davits showing  a  proper  motive. 

This  disposes  of  the  question  raised  by  the  assignments 
of  error.  We  see  no  error  in  the  action  of  the  louver 
Court,  and  it  is  affirmed,  and  petitioner  is  committed  to 
the  custody  of  the  Defendant  Coleman,  to  be  by  him  trans- 
ported under  the  warrant  under  which  he  is  acting. 
Petiitoner  will  pay  the  costs. 


Nasieville  Interueban   Railway   v.   Loexa  Morton, 
BY  Her  Next  Friend,  Thomas  Morton. 

Writ  of  certiorari  denied  by  Supreme  Court. 
(Nashville.     December  Term.  1912.) 

1.  Parties     Next  friend  of  infant.    Relation  of  to  suit. 

In  a  suit  brought  by  next  friend  for  the  benefit  of  lan  infant 
the  Infant  is  the  real  party  in  interest,  and  the  next  friend  is 
not  a-  party  any  further  or  to  any  greater  extent  than  an 
attorney  or  the  surety  on  a  prosecution  bond,  except  that  In 
a  measure  he  is  the  representative  of  the  Court  and  acting 
for  it  and  under  its  directions. 

2.  Same.     Same. 

When  it  is  made  to  appear  that  a  next  friend  was  unnecessaiTr 
because  tlie  party  for  whose  use  the  suit  was  brought  was  in 
fact  not  an  infant  at  the  time,  the  fact  tliat  the  suit  was 
brought  in  the  name  of  the  next  friend  should  be  treated  as 
surplusage,  and  the  suit  should  not  be  dismissed  for  that 
reason. 
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3.  Same.    Same. 

Upon  the  arrival  of  an  infant  of  age  pending  a  suit  brought 
for  his  benefit  by  next  friend  the  authority  of  the  next  friend 
terminates,  but  the  suit  does  not  thereby  abate. 

4.  Same.    Same. 

The  party  for  whose  use  the  suit  was  brought  may  be  permitted 
to  prosecute  in  his  own  name  and  the  name  of  the  next  friend 
stricken  out  by  amendment,  but  even  an  amendment  is  not 
necessary,  as  upon  suggestion  on  the  record  that  the  infant 
has  attained  his  majority  the  case  may  proceed  in  his  name. 


Feom  Williamson  County. 


Appeal  in  error  from  the  Circuit  Court  of  Williamson 
County.       Douglas  Wikle^  Judge. 

Pitts  &  McConnico  and  P.  E.  Cox  for  Plaintiff  in 
Error. 

J.  W.  Brown  and  J.  C.  Eggleston  for  Defendant  in 
Error. 

Mr.  Justice  Hughes  delivered  the  opinion  of  the 
Court. 

This  suit  was  brought  in  the  Circuit  Court  of  W^illiam- 
son  county,  under  the  style,  Loena  Morton,  by  next  friend, 
Thomas  Morton,  v.  Nashville  Interurban  Railway,  to 
recover  damages  for  personal  injuries  received  by  Miss 
Loena  Morton  while  a  passenger  on  one  of  the  Xashville 
Interurban  Railway's  cars,  caused  by  a  collision  of  two 
cars.  A  trial  before  the  Judge  and  a  jury  resulted  in  a 
verdict  and  judgment  in  favor  of    Miss    Morton    for 
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$7,500.00.  The  defendant  below  appealed  to  this  Court, 
and  has  assigned  errors. 

During  the  progress  of  the  trial  in  the  Court  below, 
motion  was  made  by  the  railway  company  to  dismiss  the 
suit,  which  motion  was  overruled,  and  the  action  of  the 
Court  in  overruling  the  motion  to  dismiss  is  made  the  basis 
of  the  first  assignment  of  error.  The  motion  to  dismiss 
was  based  on  the  ground,  as  set  out  in  the  assignment  of 
error,  "that  Loena  Morton,  the  beneficial  plaintiff,  was 
not  a  minor  under  twenty-one  years  of  age,  but  was  an 
adult,  some  twenty-one  years  and  eight  months  of  age, 
at  the  commencement  of  the  action,  and  could  not,  there- 
fore, maintain  and  prosecute  the  suit  by  a  next  friend." 
This  motion  to  dismiss  grew  out  of  the  fact  that,  whi-e 
it  is  alleged  in  the  declaration  that  Miss  Morton  was 
under  twenty-one  years  of  age  at  the  time  the  suit  was 
brought,  and  while  there  is  some  evidence  indicating  that 
such  was  the  case,  there  is  much  other  evidence,  including 
Miss  Morton's  own  statement  on  the  witness  stand,  that 
she  was  then  more  than  twenty-one.  According  to  her 
statements  and  much  other  testimony.  Miss  Morton  was 
born  January  21,  1890,  which,  it  will  be  seen,  made  her 
twenty-one  years  old  January  21,  1911,  which  appears  to 
antedate  the  bringing  of  her  suit,  though  the  summons  does 
not  appear  in  the  record,  and  the  exact  date  it  was  issued 
is  not  disclosed.  Her  declaration  was  filed  January  5, 
1912.  According  to  much  other  testimony.  Miss  Morton 
was  bom  January  21,  1891,  and  if  this  is  the  correct  date, 
she  was  not  yet  twenty-one  when  her  declaration  was 
filed,  and,  of  course,  was  a  minor  when  the  suit  was 
brought. 

It  is  on  the  showing  made  by  the  evidence  that  Miss 
Morton  was  bom  January  21,  1890,  rather  than  January 
21,  1891,  that  the  motion  to  dismiss  was  made.       This 
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motion  was  made  on  Friday,  and  thereupon  all  further 
progress  in  the  trial  was  adjourned  until  the  following 
Tuesday  in  order  that  additional  evidence  might  he  fur- 
nished on  the  question  of  age,  the  trial  Court  being  of  the 
impression  that  the  matter  at  issue — the  question  of  age — 
was  a  "very  material  matter."  On  the  day  to  which 
the  further  hearing  had  been  adjourned  additional  evi- 
dence was  introduced  by  plaintiff  below  on  the  question 
of  age,  tending  to  show  that  Miss  Morton  was  not  in 
fact  twenty-one  years  of  age  when  the  suit  was  brought 
— that  the  correct  date  of  her  birth  was  January  21,  1891. 
At  the  conclusion  of  this  additional  evidence  defendant 
below  renewed  its  motion  to  dismiss  the  case  for  the 
reason  already  stated,  and  much  discusion  was  had  pro 
and  con  as  to  whether  the  question  of  age  was  in  issue, 
the  pleadings  consisting  only  of  the  declaration  and  the 
plea  of  not  guilty — the  general  issue.  The  Court  finally 
ruled  that  the  matter  of  age  was  not  in  issue,  and,  on 
the  motion  of  plaintiff  below  to  "cut  out  everything  on 
the  question  of  age  in  this  lawsuit  because  there  is  no 
issue  joined  here  to  which  it  is  responsive,"  made  an 
announcement  in  the  following  language:  "The  Court 
sustains  the  motion,  and  will  exclude  from  the  consider- 
ation of  the  jury  all  the  testimony  on  the  question  of  the 
young  lady's  age." 

Now,  it  is  most  earnestly,  elaborately  and  ably  insisted 
before  this  Court  by  counsel  for  plaintiff  in  error  that 
this  action  of  the  trial  Court  was  erroneous  for  the  rea- 
sons, first,  that  the  question  of  age  was  in  issue,  and, 
second,  that  the  suit  could  not  be  prosecuted  in  the  name 
of  a  next  friend  if  in  fact  Miss  Morton  was  twentv-one 
years  of  age  when  the  suit  was  brought,  and  that  the  ques- 
tion of  age  being  in  controversy  it  should  have  been  sub- 
mitted to  the  jury. 
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Without  discussing  whether  this  question  of  age  was 
in  issue  under  the  pleadings,  we  are  of  opinion  that  the 
action  of  the  trial  Judge  was  correct  for  other  and  diflFer- 
ent  reasons.  As  pointed  out  in  14  Encyc.  of  Pleading 
and  Practice,  pages  997  to  1002,  text  and  notes,  a  next 
friend  in  whose  name  a  lawsuit  is  brought  or  who  appears 
as  a  party  to  the  suit  is  "but  a  species  of  attorney ;"  or  "A 
next  friend  is  not  a  party,  but  rather  an  attorney;"  or, 
"merely  a  manager  or  conductor  of  the  suit,  and  is  not  a 
party  for  any  purpose,  the  infant  being  the  real  party ;"  or, 
to  again  quote,  "A  next  friend  is  properly  considered  as  an 
cfiScer  of  the  Court  specially  appointed  to  look  after  the  in- 
terest of  defendants  in  whose  behalf  he  acts ;"  or,  as  again 
said,  "The  guardian  or  next  friend  is  not  in  any  legal  sense 
a  party  to  the  action  although  his  name  appears  upon  the 
record;"  and,  as  there  pointed  out,  still  another  object 
in  having  such  person  as  next  friend  is  that  he  may  be 
liable  for  cost.  Other  incidents  of  the  prosecution  of 
a  suit  by  next  friend,  as  pointed  out  in  the  authority 
referred  to,  are  as  follows: 

"The  authority  of  the  next  friend  of  an  infant  termi- 
nates upon  the  latter's  arrival  at  majority,  for  there  is 
no  longer  any  reason  for  continuing  the  office;  but  the 
action  does  not  therefore  abate.  The  infant  may  be 
admitted  to  prosecute  in  his  own  name,  and  the  name  of 
the  next  friend  may  be  stricken  out  by  amendment.  But 
it  seems  that  even  an  amendment  is  not  necessary,  and 
that  a  mere  suggestion  upon  the  record  that  the  infant 
has  attained  to  full  age  is  sufficient,  and  the  cause  may 
therefore  proceed  in  his  name  alone.     .    .    ." 

"An  action  does  not  abate  upon  the  death  of  a  next 
friend  by  whom  it  is  prosecuted,  because,  as  has  been 
seen,  the  next  friend  is  not  a  party." 
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Tho  view  that  the  next  friend  is  not  the  real  party  to 
a  lawsuit,  but  only  the  representative  of  the  Court  and 
a  party  to  stand  responsible  for  cost  is  borne  out  by  our 
own  decisions.  In  the  case  of  Green  v.  Harrison,  3  Sneed, 
131,  it  is  said:  "An  infant  is  supposed  to  be  incapable  of 
appointing  an  attorney  to  appear  for  him,  or  of  binding 
himself  for  cost.  Hence  the  necessity  of  his  suing  by 
guardian  or  next  friend." 

In  Hunt  V.  Wing,  10  Heis.,  139,  parties  sui  juris 
appeared  as  litigants  by  next  friend,  and  the  objection 
was  made  that  they  could  not  thus  bring  their  action. 
This  objection  was  held  to  be  sound,  but  the  Court,  not- 
withstauding  the  objection  and  its  holding,  proceeded  to 
pass  on  the  merits  of  the  claims  of  those  so  suing,  thus 
expressly  recognizing  the  fact  that  the  bringing  of  the 
suit  in  the  name  of  the  next  friend  was  wholly  an  imma- 
terial matter  where  the  parties  themselves  were  sui  juris. 
We  think  our  cases  of  ^Vilson  v.  Schaefer,  23  Pickle, 
334-335,  and  Stephens  v.  Stephens,  3  Haywood,  125, 
also  recognize  the  same  principles.  In  the  Wilson- 
Schaefer  case  the  right  of  the  next  friend  to  consent 
to  a  setlement  affecting  the  rights  of  a  minor  "when  his 
agreement  is  raiified  and  approved  by  the  Court,''  is 
recognized;  and  in  addition  the  Court  there  says:  "The 
next  friend  is  invested  with  the  rights  of  the  infant  so  far 
as  they  are  involved  in  the  cause  and  acts  under  respon- 
sibility both  to  the  Court  and  to  the  plaintiff,"  thus  recog- 
nizing the  next  friend  as  the  representative  of  both  the 
Court  and  the  infant,  but  the  infant  as  the  real  party.  In 
the  Stephens  case  the  Court  shows  that  the  person 
permitted  to  act  for  the  infant  does  so  by  permission  of 
the  Court  and  at  the  risk  of  cost. 

In  view  of  these  and  many  other  authorities  we  might 
cite,  we  are  of  opinion  that  the  next  friend  in  the  case 
23 
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at  bar  was  not  a  party  to  the  lawsuit  any  further  or  to 
any  greater  extent  than  are  attorneys  and  sureties  on  a 
prosecution  bond  in  ordinary  litigations,  except  that  he 
was  in  a  measure  the  personal  representative  of  the  Court 
and  acted  for  it  and  under  its  direction,  and  that  the  real 
party  is  the  person  for  whose  benefit  this  suit  was  brought ; 
and  we  are  further  of  opinion  that  when  it  was  made  to 
appear  that  the  next  friend  was  not  necessary  the  fact 
that  the  suit  was  brought  in  his  name  may  and  was  prop- 
erly treated  as  mere  surplusage.  This  view  that  in  such 
case  the  fact  that  the  suit  was  brought  in  the  name  of  a 
next  friend  should  be  treated  as  a  mere  surplusage  finds 
further  support  in  the  case  of  Eniy  v.  Nowlin,  1  Bax., 
166,  where,  speaking  of  the  unnecessary  bringing  of  a 
suit  in  the  name  of  one  party  for  the  use  of  another,  it 
is  said:  "The  words  in  the  warrant,  showing  that  the 
suit  was  brought  in  the  name  of  ^Eady  for  the  use,'  etc., 
should  have  been  treated  as  surplusage,  and  the  case 
regarded  as  an  action  in  the  name  of  Martin  Enley.  The 
plaintiff's  cause  ought  not  to  have  been  dismissed  upon 
a  ground  so  technical."  While  it  is  true  that  was  in  a 
suit  brought  by  one  for  the  use  of  another,  we  think  it 
equally  applicable  to  the  ca^e  at  bar,  for  the  reason 
that  a  next  friend  is  no  more  a  real  party  than,  is  one  in 
whose  name  a  suit  is  brought  for  the  use  of  another. 

It  results,  as  already  stated,  without  going  into  the 
question  of  pleadings,  we  are  of  opinion  the  trial  Court 
was  entirely  correct  in  refusing  to  dismiss  the  suit,  and 
the  first  assignment  of  error  is  overruled. 

Other  assignments  are  disposed  of  in  an  opinion  at- 
tached to  the  record  in  the  case,  but  the  matters  disposed 
of  are  not  deemed  of  sufficient  importance  to  justify 
publication. 

The  judgment  of  the  lower  Court  is  affirmed  with  costs. 
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Peobia  Commission  Company  v.  Memphis  Merchants^ 

Exchange. 

Writ  of  certiorari  denied  by  Supreme  Court. 
(Jackson.      April  Term,  1913.) 

1.  CoBPORATiONS.    Pow€r  of  to  discipline  or  expel  members  quasi 

judicial. 

The  powers  of  corporations  to  expel,  discipline  or  disfranchise 
their  members  are  quasi  Judicial  in  their  nature,  and  courts 
of  equity  will  not  ordinarily  Interfere  with  the  exercise  of  such 
powers  while  corporate  authorities  .are  acting  within  their 
scope. 

2.  Same.    Same.    When  board  of  trade  not  enjoined  from  trying 

one  of  its  members. 

A  court  of  equity  will  not  enjoin  a  board  of  trade  or  exchange 
from  trying  one  of  its  members  upon  charges  of  yiolating  its 
rules  and  by-laws  where  the  board,  in  proceeding  to  such  trial, 
is  acting  under  and  in  conformity  with  its  rules  and  by-laws 
which  are  reasonable  and  proper  in  themselves,  and  to  which 
the  complaining  i)arty  assented  in  becoming  a  member. 

3.  Same.    Same.    Not  assumed  in  advance  that  such  trial  wUl  be 

unfair. 

It  wUl  not  be  assumed  in  advance  that  the  trial  by  a  board  of 
trade  or  exctiange  of  one  of  its  members  will  be  unfair  so  as 
to  Justify  a  court  of  equity  in  enjoining  it. 

4.  Same.    Same.    No  resort  to  civil  courts  till  rights  and  reme- 

dies provided  by  an  exchange  availed  of. ' 

In  a  proceeding  by  a  board  of  trade  or  exchange  against  one 
of  its  members  to  discipline  him  he  must  avail  himself  of  the 
rights  and  remedies  provided  by  the  board  of  trade  or  ex- 
change before  resorting  to  the  Courts  for  relief. 
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5.  Same.    Board  of  trade  or  exchange.    Decision  of  inquired  tnio, 
when. 

Where  a  board  of  trade  or  exchange  had  jurisdiction  of  a  ques- 
tion which  it  had  decided  its  decision  can  be  inquired  into 
or  retried  by  the  civU  Courts  only  on  a  charge  of  corruption 
or  bad  faith,  and  not  on  a  charge  that  it  had  reached  a  wrong 
conclusion. 


Fbom  Shelby  Coukty. 


A^jpeal  from  the  Chancery  Court  of  Shelby  C\>unty. 
Fkancis  Fentress,  Chancellor. 

HiRsii  &  GooDAiAN  for  Complainant. 

Metcalfe  &  Metcalfe  for  Defendant. 

Mr.  Justice  Hughes  delivered  the  opinion  of  the 
Court. 

Peoria  Commission  Company,  an  Illinois  corpora- 
tion, dealing  as  a  broker  in  cottonseed  products,  brought 
this  suit  in  the  Chancery  Court  of  Shelby  coimty  against 
Memphis  Merchants'  Exchange,  a  Tennessee  corporation, 
maintaining  a  commercial  exchange  in  the  city  of  Mem- 
phis, and  having  among  its  members  merchants  and  other 
business  men  and  concerns,  to  enjoin  the  defendant  cor- 
poration from  taking  further  steps  in  the  matter  of  hear- 
ing and  acting  on  certain  charges  which  had  been  preferred 
against  the  complainant  corporation,  and  on  which  charges 
proceedings  had  been  instituted  with  a  view  of  disciplining 
the  defendant  if  the  charges  were  sustained.  The  Chan- 
cellor granted  the  relief  sought,  and  the  case  is  before  this 
Court  on  appeal  and  assignments  of  error  on  behalf  of 
defendant. 
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Preliminary  to  considering  the  ease  made  by  complain- 
ant and  for  the  purpose  of  getting  our  legal  bearings,  we 
will  state  a  few  propositions  of  law  pertinent  to  the 
matter  in  hand.  In  the  article  in  Cyclopedia  of  Law 
and  Procedure  treating  on  Exchanges,  is  found  the  fol- 
lowing : 

"Ordinarily  a  Court  will  not  interfere  in  a  contest 
between  an  exchange  and  a  member  thereof  who  has  been 
suspended  or  expelled,  either  to  grant  an  injunction 
against  the  enforcement  of  the  judgment  of  the  exchange 
or  to  compel  the  exchange  to  reinstate  him  to  membership. 
The  Courts  will  not  review  the  evidence  on  which  the 
exchange  based  its  determination,  further  than  to  ascer- 
tain whether  the  case  is  so  bare  of  evidence  that  no  honest 
mind  could  have  reached  the  conclusion  arrived  at  by 
the  exchange.  Nor  ordinarily  will  the  Courts  restrain 
the  exchange  from  proceeding  to  a  trial  of  an  accused 
member.  It  cannot  be  assumed  in  advance  that  his 
trial  will  not  be  a  fair  one  so  as  to  justify  the  issuance  of 
an  injunction.  In  all  cases  the  member  must  avail  him- 
self of  the  rights  and  remedies  provided  by  the  rules  of 
the  exchange  before  he  can  appeal  to  the  Courts  for  relief." 
17  Cyc,  860-861. 

In  nigh  on  Injunctions  (4th  Ed.),  Vol.  2,  Sec.  1194, 
is  found  the  following: 

"The  power  which  is  usually  exercised  by  corporations 
in  expelling,  disciplining  or  disfranchising  their  members 
for  misconduct  is  regarded  as  of  a  quasi  judicial  nature, 
with  which  equity  will  not  ordinarily  interfere  while 
the  corporate  authorities  are  acting  within  the  scope  of 
their  powers.  ...  So  a  Court  of  Equity  will  not 
enjoin  a  corporation  such  as  a  board  of  trade  from  trying 
one  of  its  members  upon  charges  of  violating  its  rules 
and  by-laws  where  the  board,  in  proceeding  to  such  trial. 
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is  acting  under  and  in  conformity  with  its  rules  and  by- 
laws, which  are  reasonable  and  proper  in  themselves  and 
to  which  plaintiff  has  assented  in  becoming  a  member." 

See  to  practically  same  effect  2  Joyce  on  Injunctions^ 
Sec.  1338a;  and  4  Thompson  on  Corporations  (2d  Ed.), 
Sec.  4716. 

A  case  very  much  in  point  and  which  announces  prin- 
ciples applicable  to  the  case  at  bar,  is  Green  v.  Board  of 
Trade  of  the  City  of  Chicago,  147  111.,  585,  49  L.  R.  A., 
365.  In  that  case  Green  filed  his  bill  against  the  Board 
of  Trade  of  the  City  of  Chicago  to  enjoin  it  from  trying 
him  for  a  violation  of  its  by-laws,  and  in  disposing  of  the 
case  the  Supreme  Court  of  Illinois  said : 

"One  becoming  a  member  of  such  a  corporation  or  asso- 
ciation, and  subscribing  to  the  by-laws,  agrees  to  submit 
to  its  rules  and  regulations;"  and  proceeded  to  make  the 
further  observation  that,  "The  offense  charged  against 
appellant  (Green)  is  one  that  is  clearly  in  violation  of 
the  by-laws  (of  the  Board  of  Trade),  and  although  it  is 
averred  that  the  defendant  is  not  guilty  of  the  charge, 
that  cannot  affect  the  right  of  procedure.  ...  To 
assume  in  advance  that  such  a  board  would  not  give  a 
member  a  fair  trial  is  to  deny  to  such  a  body  the  reputa- 
tion for  justice  and  fair  dealing  which  commercial  and 
mercantile  associations  have  always  enjoyed.  It  is  to 
assume  that  men  will  not  deal  fairlv  with  one  of  them- 
selves.       Such  presumption  cannot  be  entertained." 

And  with  reference  to  a  complaint  that  a  certain  rule 
involved  in  that  case  which  had  the  effect  of  preventing 
the  accused  member  from  being  represented  by  counsel, 
was  unreasonable,  and  an  insistence  that  for  that  reason 
the  Court  should  enjoin  the  procedure  under  such  unrea- 
sonable rule,  the  Supreme  Court  held  the  rule  not  unrea- 
sonable, saying,  "whore  such  by-laws  infringe  no  public 
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policy  or  rule  of  law,  and  are  not  unreasonable,  Courts 
will  never  intefere  to  control  their  enforcement,  but  such 
corporations  or  associations  will  be  left  to  enforce  their 
rules  and  regulations  in  the  manner  they  have  adopted 
for  their  own  government  and  methods  of  discipline. 
Fisher  v.  Chicago  Board  of  Trade,  80  111.,  85;  Baxter 
V.  Chicago  Board  of  Trade,  83  111.,  146 ;  Sturgis  v.  Chi- 
cago Board  of  Trade,  86  111.,  441 ;  People,  ex  reh  Bice,  v. 
Chicago  Board  of  Trade,  *80  111.,  134 ;  Pitcher  v.  Chicago 
Board  of  Trade,  121  111.,  412,  13  N.  E.,  187;  Ryan  v. 
Cudahy.  157  111.,  108,  41  N.  E.,  760,  ante,  353;  Chi- 
cago Board  of  Trade  v.  Nelson,  162  111.,  431,  44  N.  E., 
743." 

In  concluding  the  opinion  in  that  case,  it  was  said : 

"To  allow  an  injunction  in  cases  of  this  character  would 
result  in  transferring  offenses  against  the  rules  of  clubs, 
societies,  churches,  corporations  and  associations  of  this 
character  to  Courts  of  Chancery  for  trial,  where  it  was 
alleged  the  membership  was  of  pecuniary  value,  and  that 
the  complaining  member  could  not  have  a  fair  trial  under 
the  rules  of  the  organization  to  which  he  belonged."  So 
the  bill  was  dismissed. 

See  also  the  case  of  Ryan  v.  Cudahy,  49  L.  R.  A.,  353, 
and  a  very  full  note  found  in  connection  therewith.  In 
that  note,  and  on  page  355  of  the  volume  referred  to,  are 
found  the  following  propositions,  which,  though  applicable 
especially  to  unincorporated  associations,  also  have  appli- 
cation here.       The  language  referred  to  is  as  follows: 

"Whether  a  member  of  an  incorporated  fraternal  asso- 
ciation has  been  guilty  of  conduct  which  authorizes  an 
investigation  by  the  association,  or  the  imposition  of  the 
penalty  prescribed  by  it,  is  for  the  association  itself  to 
determine,  and  if  the  investigaton  is  in  accordance  with 
its  rules,  the  party  charged  has  no  ground  of  complaint, 
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since  it  is  but  carrying  into  effect  the  agreement  he  made 
when  he  became  a  member  of  the  association." 

"The  decision  of  any  kind  of  a  voluntary  society  or 
association  in  admitting  members,  and  in  disciplining^ 
suspending  or  expelling  them,  are  of  a  qvasi  judicial  char- 
acter. In  such  cases  the  Courts  never  interefer  except 
to  ascertain  whether  or  not  the  proceeding  was  pursuant 
to  the  rules  and  laws  of  the  society,  whether  or  not  it  was 
in  good  faith,  and  whether  or  not  there  was  anything  in 
it  in  violation  of  the  laws  of  the  land." 

Such  organizations  as  the  Memphis  Merchants*  Ex- 
change are  spoken  of  in  language  highly  commendatory  in 
our  own  case  of  Vaughn  v.  Hemdon,  7  Pickle,  64. 

We  will  now,  in  the  light  of  these  propositions  of  law, 
proceed  to  examine  the  case  made  by  complainant.  It 
charges  that  it  is,  and  for  several  years  before  this  suit 
was  brought  had  been,  a  member  of  the  Memphis  Mer- 
tjhants'  Exchange  in  good  standing;  that  in  the  fall  of 
1909  it  entered  into  a  contract  with  F.  W.  Erode  &  Co., 
a  business  firm  of  Memphis,  Tennessee,  which  also  is, 
and  has  been  for  several  years,  a  member  of  the  Memphis 
Merchants'  Exchange;  that  by  the  contract  so  entered 
into  complainant  agreed  to  deliver  to  the  firm  of  F.  W. 
Erode  &  Co.  500  tons  of  cottonseed  hulls,  and  that  the 
•contract,  which  it  is  alleged  was  in  writing,  "was  made 
:3ubject  to  the  rules  and  r^ulations  of  the  Merchants' 
Exchange ;"  that  these  hulls  were  not  delivered  in  accord- 
ance with  the  contract,  and  that  for  failure  to  make  deliv- 
ery F.  W.  Erode  &  Co.,  after  considerable  correspondence 
with  complainant  covering  a  period  of  several  months, 
brought  suit  in  the  state  of  Illinois  against  complainant 
to  recover  damages  because  of  the  breach  of  contract ;  that 
after  that  suit  had  been  pending  for  several  months,  and 
after  depositions  had  been  taken  in  it,  and  complainant 
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had  been  put  to  the  expensa  of  employing  counsel  to  rep- 
resent it  therein,  and  after  the  suit  was  practically  closed 
F.  W.  Erode  &  Co.,  after  refusing  arbitration  before  the 
Memphis  Merchants'  Exchange,  "conceived  the  idea  of 
having  arbitration"  before  the  exchange,  and  at  their  own 
initiative  dismissed  their  suit  in  Illinois,  and  filed  a  pet- 
tion  under  the  rules  and  regulations  of  the  exchange  to 
have  an  arbitration ;  that  notice  of  the  filing  of  this  petition 
was  given  to  complainant,  as  required  by  the  rules  and 
regulations  of  the  exchange,  but  that  upon  receipt  of 
that  notice,  complainant  "immediately  advised  the 
Memphis  Merchants'  Exchange  that  Erode  &  Co. 
had  lost  any  right  of  arbitration  which  it  had 
originally  possessed."  It  is  then  alleged  that,  notwith- 
standing this  step  taken  by  complainant,  the  exchange 
referred  the  matter  to  its  arbitration  committee,  and  a  day 
was  fixed  for  a  hearing;  that  on  the  day  fixed  complainant 
appeared  by  counsel  and  filed  a  plea  to  the  jurisdiction 
of  the  exchange,  raising  the  question  of  its  power  to  hear 
the  matter,  "upon  the  ground  that  the  firm  of  F.  W. 
Erode  &  Co.  had  waived  their  right  to  arbitration ;"  and 
complainant  says  this  appearance  was  made  solely  for  the 
purpose  of  making  the  question  of  jurisdiction;  and  fur- 
ther charged  that  this  question  of  jurisdiction  the  arbi- 
tration committee  declined  to  pass  on,  and  that  thereafter 
complainant  filed  its  petition  "addressed  to  the  president, 
setting  up  the  lack  of  jurisdiction  of  the  exchange,  and 
asked  that  the  matter  be  passed  upon;  and  that  in  obe- 
dience to  the  prayer  of  this  petition  the  board  of  directors 
of  the  Memphis  Merchants'  Exchange  convened  for  the 
purpose  of  hearing  the  question  of  jurisdiction,"  and 
that,  after  hearing  counsel  for  both  complainant  and  F.  W. 
Erode  &  Co.,  it  decided  that  the  exchange  did  have  juris- 
diction to  hear  the  controversy;  that  its  action  was  com- 
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municated  to  complainant,  and  a  day  was  fixed  to  "con- 
sider the  case  ex  parte  as  presented  by  F.  W.  Erode  & 
Co.;"  that  the  case  was  considered  ex  parte^  and  as  a 
result  an  award  was  rendered  in  favor  of  F.  W.  Erode  & 
Co.  for  some  $2,000.00,  and  that  complainant  was  noti- 
fied of  this  award,  but  had  not  paid  it. 

The  original  bill  then  proceeds  to  make  the  following 
further  allegations: 

"Your  complainant  now  avers  that  by  reason  of  its 
failure  to  pay  the  said  ex  parte  award,  charges  have  been 
preferred  by  the  secretary  of  the  exchange,  in  accord- 
ance with  its  rules  and  regulations  against  your  com- 
plainant, which  charges  allege  the  non-payment  of  this 
ex  parte  award.  The  trial  of  these  charges  is  set  for 
Januarv  31,  1911. 

"Your  complainant  now  alleges  that  the  penalty  for  a 
failure  to  pay  this  ex  parte  award,  under  the  rules  and 
regulations  of  the  exchange  is  expulsion  and  that  said 
exchange  is  proceeding,  in  a  very  orderly  manner,  to 
arrive  at  that  end,  and  that  unless  restrained  by  the  injunc- 
tion of  this  Honorable  Court,  will  expel  your  complainant 
as  soon  as  the  truth  of  the  charges  are  made  on  January 
31,  1911. 

"Your  complainant  now  alleges  that  as  a  matter  of  law, 
it  is  advised  that  where  a  member  of  such  an  association 
as  the  Memphis  Merchants'  Exchange  is  threatened  with 
an  unlawful  suspension  or  expulsion,  under  proceedings 
contrary  to  natural  justice,  he  may  invoke  the  equitable 
power  of  a  Chancery  Court  by  injunction  to  restrain  the 
association  from  a  commission  of  the  unlawful  act. 

"Your  complainant  now  alleges  that  as  a  matter  of  law 
and  as  a  matter  of  natural  justice  by  reason  of  their  former 
refusal  of  an  arbitration  before  the  Memphis  Merchants' 
Exchange  and  by  reason  of  their  filing  a  lawsuit  in  the 
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Courts  of  Illinois,  for  the  purpose  of  collecting  the  dam- 
ages which  they  suffered  from  the  alleged  breach  of  con- 
tract, E.  W.  Brode  &  Co.  have  waived  any  right  of  arbi- 
tration which  they  possessed  by  virtue  of  their  contract, 
or  by  virtue  of  their  membership,  in  the  Memphis  Mer- 
chants' Exchange." 

Complainant  makes  a  copy  of  the  Rules  and  Regula- 
tions, which  includes  the  by-laws,  of  the  Memphis  Mer- 
chants' Exchange,  an  exhibit  to  and  part  of  its  original 
bill.  This  exhibit  shows  that  the  objects  of  the  exchange 
are:  "To  maintain  a  commercial  exchange;  to  promote 
uniformity  in  the  customs  and  usages  of  merchants;  to 
inculcate  principles  of  justice  and  equity  in  trade;  to 
facilitate  the  speedy  adjustment  of  business  disputes;  to 
acquire  and  to  disseminate  valuable  commercial  and  eco- 
nomic information;  and  generally  to  secure  to  its  mem- 
bers the  benefits  of  co-operation  in  the  furtherance  of 
their  legitimate  pursuits." 

It  is  further  shown  by  the  rules  and  regulations  so  filed 
as  a  part  of  complainant's  bill,  that  punishment  for  the 
offense  of  failing  or  refusing  "to  comply  with  and  fulfill 
the  award  of  the  committee  of  arbitration"  consists  in 
censuring,  suspending  or  expelling  the  member  so  refusing ; 
and  it  also  shows  that  an  appeal  lies  from  the  committee 
of  arbitration  to  a  tribunal  styled  the  Committee  of 
Appeals. 

Now,  taking  the  showing  made  by  complainant  by  its 
original  bill,  and  without  regard  to  any  question  of 
defense,  it  will  be  observed  that  there  is  absolutely  no 
charge  that  the  award  made  by  the  proper  committee  of 
the  exchange  was  unjust  or  in  any  way  unauthorized  in 
the  sense  that  it  was  in  excess  of  what  was  a  proper  amount 
awarded  by  the  proper  committee  in  an  orderly  and  legal 
manner.       There  is  not  the  slightest  intimation    in    the 
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bill  that  the  proceedings  leading  up  to  the  award  were  in 
any  sense  tainted  with  bad  faith,  or  that  they  were  even 
irregular.  It  is  true  the  award  is  spoken  of  as  being 
ex  parte,  but  there  is  no  intimation  that  complainant 
was  not  given  an  opportunity  to  be  heard,  and,  so  far  as* 
the  bill  discloses,  the  only  reason  that  it  was  ex  parte  was 
that  complainant  never  sought  to  be  heard.  The  whole 
case  is  pitched  on  the  one  theory  that  F.  W.  Brode  & 
Co.,  by  refusing  to  arbitrate  before  bringing  suit  in  Illi- 
nois, and  then  bringing  such  suit,  had  waived  their  right 
to  arbitrate,  and  that  this  would  make  an  expulsion  for 
failure  to  comply  with  the  award  illegal,  and,  as  expressed, 
^'contrary  to  natural  justice,"  notwithstanding  the  fact, 
as  disclosed  by  the  bill,  that  the  question  of  jurisdiction 
or  right  of  the  exchange  to  arbitrate  after  such  refusal 
and  the  bringing  of  the  suit  by  F.  W.  Brode  &  Co.  had 
been  submitted  to  and  passed  on  by  the  board  of  directors 
of  the  exchange.  In  other  words,  complainant  shows 
by  its  own  petition  that  it  invoked  the  action  of  the  board 
of  directors  of  the  exchange  on  the  question  of  jurisdiction ; 
that  that  question  was  heard,  with  both  sides  to  the  con- 
troversy represented  by  counsel  at  the  hearing,  and  decided 
against  complainant;  and  yet,  notwithstanding  that  deci- 
sion, it  is  the  insist ance  of  complainant  that  it  has  a  right, 
without  attacking  the  good  faith  of  the  board  of  directors 
in  its  decision,  or  the  regularity  of  its  proceedings,  to  now 
say  that  the  exchange  had  no  jurisdiction,  and  have  the 
civil  Courts  pass  on  that  question;  and  the  only  reason 
assigned  why  the  board  of  directors  had  no  jurisdiction 
is  that  F.  W.  Brode  &  Co.  had  waived  its  right  to  arbi- 
trate. It  is  not  questioned  but  that  the  board  of  direc- 
tors had  a  right  to  pass  on  the  question  of  waiver.  The 
position  of  complainant  when  analyzed  means  simply  that 
the  board  had  no  jurisdiction  because  it  reached  a  wrong 
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conclusion.  Of  course,  jurisdiction  cannot  be  tested  by 
any  such  method.  If  the  board  had  jurisdiction  to  pass 
on  the  question  of  waiver  its  decision  could  only  be 
inquired  into  by  the  civil  Courts  on  a  charge  of  corruption 
or  bad  faith,  and  not  merely  because  it  reached  a  wrong 
conclusion,  as  is  shown  by  the  authorities  hereinbefore 
quoted. 

Again,  complainant  does  not  pretend  that  the  proceed- 
ings pending  against  it,  and  which  this  suit  was  brought 
t(T  enjoin,  is  tainted  with  bad  faith,  or  is  without  or  be- 
yond the  power  or  jursdiction  of  the  exchange;  but,  on 
the  contrary,  expressly  alleges  that  the  charges  that  have 
been  preferred  against  it  have  been  made  "in  accordance 
with  the  rules  and  regulations"  of  the  exchange,  and  that 
it,  complainant,  had  had  notice  thereof,  and  of  the  day 
fixed  for  the  hearing  of  such  charges;  and  further  alleges 
"that  said  exchange  is  proceeding  in  a  very  orderly  man- 
ner," and  that  it  will  expel  complainant  "as  soon  as  the 
truth  of  the  charges  are  made  on  January  31,  1911," 
which  last  allegation,  it  appears,  is  almost,  if  not  entirely, 
an  admission  that  the  truth  would  result  in  expulsion 
under  proceedings  conducted  in  an  orderly  manner.  It 
is  true  the  allegation  of  the  bill  is  that  the  penalty  is 
expulsion,  but  the  by-laws,  which  are  filed  as  a  part  of 
the  bill,  show  that  it  is  only  one  of  the  modes  of  punish- 
ment, and  that  there  are  others ;  and  it  is  not  alleged  that 
there  has  been  any  prejudging  of  the  case  against  com- 
plainant or  any  conspiracy  to  mete  out  underserved  pun- 
ishment. 

In  short,  the  bill  is  a  collateral  attack  on  the  proceeding 
in  which  the  award  was  made,  as  well  as  on  the  other — the 
one  sought  to  be  enjoined,  and  there  is  no  allegation  that 
either  proceeding  is  of  such  character  that  complainant, 
under  the  authorities,  is  entitled  to  the  relief  sought.      So 
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we  are  of  opinion  that  even  on  the  face  of  complainant's 
bill,  and  without  regard  to  the  defenses,  the  action  of 
the  Chancellor  was  erroneous,  and  the  case  should  be 
reversed  and  the  suit  dismissed. 

When  we  look  to  the  whole  case  it  simply  becomes 
stronger  against  complainant's  contention  than  it  is  when 
the  case  as  made  by  the  bill  alone  is  looked  to.  The  propo- 
sitions advanced  by  counsel  for  complainant  in  support 
of  the  decree  of  the  Chancellor  are  two:  First,  that  the 
refusal  of  F.  W.  Erode  &  Co.  to  arbitrate  before  bringing 
the  suit  in  Illinois  followed  by  the  bringing  of  that  suit, 
waived  its  right  to  arbitrate;  and,  second,  to  express  the 
position  in  the  language  of  counsel,  that  ^Hhe  exchange 
possesses  no  power,  under  its  by-laws,  rules  and  r^ula- 
tions,  to  arbitrate  a  difference  where  the  parties  litigant 
do  not  desire  an  arbitration,  or  where  the  party  seeking 
the  same,  has  waived  his  right  of  arbitration,  for  in  that 
event,  the  privilege  which  the  said  member  enjoyed,  or 
his  right  to  arbitrate,  he  has  lost  by  his  own  conduct." 

The  first  contention  has  been  answered  in  what  has 
already  been  said,  except  that  we  might  further  say  that, 
clearly,  to  go  into  the  question  of  whether  or  not,  under 
all  the  circumstances,  the  failure  to  arbitrate  at  first, 
followed  by  the  bringing  of  the  suit,  waived  the  right  to 
arbitrate  would  be  to  re-try  the  question  submitted  to  and 
passed  on  by  the  board  of  directors  of  the  exchange,  and, 
under  the  authorities  cited,  a  Court  of  Equity  in  a  case 
such  as  the  one  at  bar  will  not  do  this. 

The  second  position  is  really  a  modification  of  the  first, 
with  the  additional  feature  that  the  exchange  had  no  power 
to  arbitrate  where  such  is  not  desired  by  the  parties.  This 
question  is  purely  academic  in  the  instant  case,  for  the 
reason  that  F.  W.  Erode  &  Co.  did  desire,  and  actually 
asked  for,  the  arbitration  at  the  time  it  was  had,  and  it 
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was  the  granting  of  that  request  that  complainant  was 
then  fighting. 

We  can  say  further  that  the  record  in  this  case  furnishes 
evidence  indicating  that  the  Peoria  Commission  Company 
not  only  asked  that  the  question  of  jurisdiction  be  passed 
on,  but  manifested  its  willingness,  if  that  question  be 
decided  against  it,  to  proceed  with  the  arbitration  on  the 
question  at  issue  arising  out  of  the  breach  of  the  con- 
tract. In  a  letter  addressed  to  the  secretary  of  the 
Memphis  Merchants'  Exchange,  and  in  which  complainant 
asked  that  the  question  of  jurisdiction  to  make  the  award 
be  passed  on,  it  used  this  language:  "We  have  a  right 
to  be  heard  before  the  arbitration  board  upon  this  part 
of  the  case  (that  is  as  to  jurisdiction),  and  that  the  arbi- 
tration board  should  set  a  time  for  hearing  upon  these 
points ;  and  then  if  they  decide^  against  (us)  the  case  should 
be  tried  upon  its  merits."  Also  on  a  later  date  and  in  a 
communication  addressed  to  the  committee  of  arbitration 
by  the  Peoria  Commission  Company,  and  in  which  com- 
plaint was  made  at  the  action  of  the  secretary  of  the 
exchange,  the  request  was  made  that  the  committee  of 
arbitration  require  the  secretary  to  present  all  papers  and 
affidavits  which  had  been  filed  in  the  case  up  to  that 
time,  and  that  it,  the  committee  of  arbitration,  "first 
decide  the  question  therein  involved  (the  question  of  juris- 
diction), and  after  considering  the  same  if  you  find  then 
that  we  are  wrong,  then  set  a  date  for  the  hearing  of  this 
case  on  its  merits."  And  still  again,  the  record  dis- 
closes that  after  the  board  of  directors  had  decided  the 
question  of  jurisdiction  against  complainant  by  a  full 
board  after  a  mature  hearing  and  deliberation  at  which 
complainant  was  represented  by  able  counsel,  it  actually 
requested  and  obtained  a  postponement  of  the  hearing  of 
the  case  of  Erode  &  Co.  against  it  on  the  merits  of  the 
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claim  for  damages  for  breach  of  the  contract.  After 
making  this  request  complainant  failed  to  appear  and 
take  part  in  the  hearing  on  the  merits.  Then,  after 
the  award  was  made,  and,  being  duly  notified  thereof, 
after  failing  to  comply  therewith,  and  after  charges 
were  preferred  and  delays  Avere  had  in  the  hearing  of 
those  charges  the  original  bill  in  this  case  was  filed  on 
the  very  day  set  for  the  hearing  of  the  charges. 

Now,  the  board  of  directors  in  passing  on  the  question 
of  jurisdiction  had  before  it,  as  is  affirmatively  disclosed 
by  the  record  before  us,  these  requests  to  first  settle  the 
question  of  jurisdiction,  coupled  with  the  clear  indication 
that  complainant  was  ready,  if  that  question  was  decided 
against  it,  to  go  into  an  investigation  before  the  arbitration 
committee;  and  yet  complainant's  whole  case  before  this 
Court  is  rested  on  the  proposition  that  because  the  ques- 
tion of  jurisdiction  was  decided  against  it,  and  because 
the  award  was  made  thereafter,  and  after  F.  W.  Erode 
&  Co.  had  refused  arbitration  and  brought  suit  in  a  civil 
Court,  this  Court  should  review  all  these  former  proceed- 
ings. Such  is  its  case  in  its  last  analysis.  We  do  not 
think  its  contention  tenable.  To  grant  the  relief  sought 
would  be  to  review,  on  their  merits,  the  proceedings  here- 
tofore had;  and  this,  under  the  law,  this  Court  cannot 
do.  In  truth,  in  the  light  of  all  the  facts,  we  do  not 
see  any  reason  for  so  doing,  even  if  we  had  the  power,  as 
the  award  is  not  so  much  as  alleged  to  be  wrong  in  the 
sense  that  it  does  not  represent  the  amount  justly  due 
F.  W.  Erode  &  Co.,  and  the  proceedings  against  com- 
plainant sought  by  this  suit  to  be  enjoined  are  not  allied 
to  be  attended  with  harshness  or  oppression,  and,  we  might 
add,  the  evidence  wholly  fails  to  make  any  such  showing. 

Under  the  state  of  facts  presented  here,  for  the  civil 
Courts  to  assume  jurisdiction  would,  as  pointed  out  in 
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the  Oreen  case  already  hereinbefore  quoted  from,  be  but 
permitting  the  transfer  of  the  trial  of  such  cases  to  civil 
Courts;  and  for  the  Chancery  Court  to  entertain  the 
case  at  bar  would  be  for  it  to  assume  that  complainant 
cannot  have  a  fair  trial  under  the  rules  of  the  organization 
of  which  he  is  a  member ;  and  we  might  add  to  so  assume 
in  the  face  of  the  record  before  us  would  be  to  indulge 
an  assumption  in  the  face  of  a  showing  that  every  effort 
was  made  to  give  complainant  a  fair  hearing,  both  in  the 
arbitration  and  in  the  proceeding  complainant  seeks  to 
enjoin. 

Clearly  there  is  no  merit  in  complainant's  case  when 
viewed  from  any  standpoint;  and  the  decree  of  the  lower 
Court  is  reversed,  and  the  bill  dismissed.  Complainant 
is  taxed  with  the  costs. 

24 
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S.  M.  Keece  et  al.  v.  Polk  County  et  ajl. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
(KnoxvUle.       September  Term,  1912.) 

County  Coubts.    Right  to  employ  counsel  to  defend  a  suit  con- 
ceived by  the  justices  to  be  unconstitutional. 

The  Justices  of  a  county  may  at  a  meeting  of  their  quarterly 
Court  employ  and  compensate  attorneys  for  representing  the 
county  In  a  litigation  brought  to  test  the  constitutionality  of 
an  act  which  they  in  good  faith  believe  and  are  advised  is 
unconstitutional,  the  act  being  of  such  a  nature  as  to  affect 
vitally  the  resources  of  the  county  and  Increase  the  county 
expenses. 


From  Polk  County. 


Appeal  from  the  Chancery  Court  of  Polk  County. 
V.  C.  Allen,  Chancellor. 

G.  G.  Hyatt,  Green,  Webb  &  Tate  and  Chas.  Sey- 
mour for  Complainant. 

ITORMAN    MORRELL,    WiTT    &    ShAMBLIN,    MaYFIELD    & 

Mayfield  for  Appellee. 

Mr.  Justice  Cate  delivered  the  opinion  of  the  Court. 

The  question  involved  in  this  cause  is  the  right  of  the 
County  Court  of  Polk  county  through  a  committee  ap- 
pointed by  the  Quarterly  County  Court  to  employ  counsel 
to  contest  the  constitutionality  of  an  act  of  the  legisla- 
ture, which,  if  valid,  will  affect  the  public  revenues  of 
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the  county,  and  pay  for  the  services  rendered  by  such 
counsel  out  of  the  revenues  of  the  county,  the  constitution- 
ality of  the  act  in  question  having  been  tested  in  a  suit  by 
citizens  of  the  county,  against  the  clerk  of  the  Circuit 
Court  and  other  officials  of  said  county. 

The  General  Assembly  of  the  state  of  Tenenssee  in  1911 
passed  an  act  establishing  a  law  Court  at  Ducktown,  in 
Polk  county,  Tennessee,  said  Court  to  have  jurisdiction 
over  the  Seventh,  Eighth  and  Tenth  Civil  Districts  of 
said  county. 

At  the  July  term  of  the  Quarterly  County  Court  of  said 
county  a  resolution  was  passed  in  which  it  was  recited 
that  the  act  in  question  was  pased  over  the  protest  of  a 
large  majority  of  the  Court,  every  coimty  official  and 
a  very  large  majority  of  the  citizens  of  the  county  who 
were  denied  the  right  to  say  by  their  votes  whether  said 
Court  should  be  established.  The  resolution  further 
recites  that  the  Court  is  advised  that  said  law  so  enacted 
is  unconstitutional,  and  knowing  that  the  establishment 
of  said  Court  will  entail  a  large  expenditure  of  public 
county  funds,  and  that  the  people  of  the  county  are  opposed 
to  its  establishment,  and  it  further  appearing  that  the 
county  has  no  title  to  the  site  for  the  courthouse  for  said 
law  Court,  "Therefore,  be  it  resolved  that  A.  E.  Love, 
J.  J.  Wood  and  E.  L.  Ramsey  be  appointed  as  a  commit- 
tee to  act  for  and  in  the  name  of  the  county,  and  said 
committee  are  hereby  instructed  to  take  steps  at  once  and 
employ  counsel  and  institute  suit  attacking  the  consti- 
tutionality of  the  bill  and  secure  injunction  enjoining  the 
establishment  of  said  Court,  and  to  take  any  other  steps 
in  law  or  equity  to  prevent  its  establishment.  The  com- 
mittee above  appointed  are  authorized  and  instructed  by 
the  resolution  to  prosecute  the  suit,  if  necessary,  to  the 
Courts  of  last  resort." 
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This  resolution  was  adopted  by  a  vote  of  fifteen  to 
seven,  fifteen  justices  voting  for  the  resolution  and  seven 
voting  against  it. 

In  pursuance  of  the  authority  conferred  upon  them  by 
said  resolution  the  committee  therein  appointed  proceeded 
to  employ  counsel  as  authorized  and  directed  in  said  reso- 
lution, and  the  constitutionality  of  the  act  creating  said 
law  Court  was  brought  in  question  in  the  case  of  Russell 
et  al.  V.  Woody  et  ai.,  above  referred  to. 

The  suit  in  the  Chancery  Court  of  Polk  county  resulted 
in  a  decree  declaring  said  act  unconstitutional.  The  case 
was  appealed  to  the  Supreme  Court,  and  upon  a  hearing 
of  the  cause  in  that  Court  the  decree  of  the  Chancellor 
was  reversed  and  the  constitutionality  of  the  bill  upheld. 

The  bill  in  this  cause  is  filed  by  numerous  citizens  and 
taxpayers  of  Polk  county  against  the  county  chairman, 
the  committee  appointed  by  the  Court  and  Polk  County 
for  the  purpose  of  enjoining  the  defendants  from  issuing 
warrants  in  favor  of  the  attorneys  who  were  employed 
by  the  committee,  or  from  otherwise  paying  their  fees 
out  of  the  county  treasury  of  Polk  county.  The  bill 
proceeds  upon  the  idea  that  the  County  Court  had  no  legal 
authority  to  employ  counsel  to  appear  in  the  suit  of  private 
individuals  or  otherwise  for  the  purpose  of  testing  the 
constitutionality  of  the  act  of  the  legislature. 

To  the  bill  of  complaint  the  defendants  demurred  and 
answered. 

The  first  ground  of  demurrer  relied  upon  by  the  defend- 
ants is  that  Polk  County,  Tennessee,  has  no  authority  to 
pass  the  resolution  to  appoint  the  committee  complained 
of,  and  to  authorize  said  committee  to  employ  counsel  to 
prosecute  the  suit  mentioned  in  the  bill. 

Second,  That  the  complainants  are  estopped  by  their 
laches,  for  the  reason  that  they  knew  of  the  existence  of 
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this  resolution,  and  of  the  pendency  of  the  suit  in 
which  the  constitutionality  of  said  act  was  involved,  and 
that  they  sat  by,  and  permitted,  the  attorneys  who  ren- 
dered the  services,  to  render  them  without  objection,  and 
that  having  permitted  the  services  to  be  rendered  without 
objection,  that  they  cannot  now  be  heard  to  complain. 

It  is  unnecessary  here  to  state  the  defenses  set  up  in 
the  answer,  for  the  reason  that  upon  a  hearing  of  the 
cause  upon  bill  and  demurrer,  the  Chancellor  sustained 
the  demurrer  and  dismissed  complainants'  bill. 

From  that  decree  the  complainants  have  prayed  an  ap- 
peal to  this  Court,  and  have  assigned  errors. 

The  errors  assigned  are  as  follows: 

I. 

"The  Chancellor  erred  in  sustaining  respondents'  de- 
murrer and  dismissing  complainants'  bill. 

II. 

"The  Chancellor  erred  in  holding  that  the  County 
Court  of  Polk  county  had  authority  and  right  under  the 
law  to  appropriate  the  public  founds  or  tax  money  of 
the  people  to  prosecute  a  private  suit ;  or  a  suit  in  which 
the  county  of  Polk  was  neither  a  party  plaintiff  or  de- 
fendant." 

The  second  assignment  of  error  raises  the  question 
as  to  the  right  of  the  County  Court  of  Polk  county  to 
employ  counsel  and  to  pay  their  fees  out  of  the  public 
funds  of  the  county  to  prosecute  a  suit  for  the  purpose 
of  testing  the  constitutionality  of  the  act  creating  the 
law  Court  for  Ducktown. 

It  is  conceded  by  learned  counsel  for  the  appellants 
that  the  Quarterly  Court  has  the  right  to  employ  counsel 


358  COURT  OF  CIVIL  APPEALS. 

Reece  v,  Polk  County. 

to  prosecute  a  suit  on  behalf  of  the  county  in  proper  cases, 
but  in  the  insistence  is  that  this  is  not  a  proper  case  for 
the  exercise  of  such  power.  Every  county  in  this  state 
is  a  corporation,  made  such  by  statute.  Shannon's  Code, 
Sec.  493. 

It  is  admitted  that  the  county,  as  such  corporation,  may 
sue  and  be  sued,  and  it  is  contended  on  behalf  of  the 
defendants  that  the  right  to  sue  implies  the  right  to  employ 
counsel.  It  is  true  that  our  Supreme  Court  has  held 
that  counties  are  merely  qiuisi  corporations,  and  that  they 
stand  low  down  in  the  scale  of  corporate  existence,  and 
derive  all  of  their  powers  from  the  legislature.  Burnett 
V.  Moloney,  13  Pick.,  712. 

It  is  also  true  that  County  Courts  have  no  inherent 
power  to  levy  taxes  or  appropriate  county  revenues,  but 
that  such  powers  are  derived  from  the  legislature,  and 
that  when  the  power  or  jurisdiction  of  the  County  Court 
is  called  in  question,  the  party  relying  upon  the  action  of 
the  Court  must  be  able  to  point  out  the  statute  conferring 
the  jurisdiction.  State  v.  True,  8  Cates,  311;  Judges' 
Salary  cases,  110  Tenn.,  370;  Johnson  v,  Brice,  112 
Tenn.,  59. 

So  it  will  be  seen  from  the  foregoing  authorities  that  the 
County  Court  has  no  power  or  jurisdiction  except  that 
directly  conferred  by  statute,  or  necessarily  implied. 
Power  is  conferred  upon  the  Quarterly  Court  by  statute 
to  levy  taxes  for  county  purposes.  Power  is  also  con- 
ferred upon  it  to  appropriate  money  for  county  purposes. 
We  know  of  no  direct  statute  authrizing  the  County  Court 
to  employ  counsel  to  prosecute  a  suit  on  behalf  of  the 
county,  unless  such  authority  is  conferred  by  Sub-sec.  6, 
Sec.  6045,  of  Shannon's  Code.  But  the  right  of  a  County 
Court  to  employ  counsel  to  prosecute  cases  on  behalf  of 
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the  county  is  recognized  in  State  v.  True,  8  Gates,  294, 
and  Henderson  v.  Anderson  County,  21  Pick.,  699. 

Indeed,  such  right  in  the  County  Court  seems  to  have 
been  generally  recognized  by  the  Courts,  and,  as  before 
stated,  is  a  necessary  incident  to  its  right  to  sue. 

Shannon's  Code,  Sec.  660,  provides  that  the  County 
Judge  or  Chairman  of  the  County  Court  shall  have  power 
to  employ  counsel  to  defend  suits  against  the  county,  who 
shall  be  entitled  to  a  reasonable  fee,  to  be  allowed  by  the 
Court  trying  the  cause.  The  evident  purpose  of  this 
statute  is  to  provide  for  emergencies.  For  instance,  a 
county  may  be  sued,  and  may  require  legal  services  iri 
defense  of  the  suit  at  a  time  when  the  Quarterly  Court 
is  not  in  session,  and  to  prevent  the  necessity  of  calling 
special  terms  of  the  County  Court  for  the  purpose  of  look- 
ing after  the  defense  of  suits  brought  against  the  county 
this  provision  was  evidently  made.  In  all  other  cases 
the  power  to  employ  counsel  on  behalf  of  the  county  is 
in  the  Quarterly  County  Court.  Staie  v.  True,  8  Cates, 
294, 

The  real  question  then  presented  for  our  determination 
is,  whether  or  not  the  suit  instituted  by  Russell  et  ai.  v. 
Woody  et  ai.,  in  the  Chancery  Court  of  Polk  county,  to 
test  the  constitutionality  of  the  Act  of  1911,  establishing, 
the  law  Court  at  Ducktown,  was  a  proper  suit  for  the 
county  to  prosecute,  or  to  aid  in  its  prosecution.  It  is 
insisted  that  this  was  the  suit  of  private  individuals,  and 
that  the  public  was,  therefore,  not  interested,  and  that 
the  County  Court  could  not  legally  employ  counsel  and 
appropriate  money  to  aid  in  the  prosecution  of  this  suit. 
The  resolution  passed  by  the  County  Court  in  which  the 
employment  of  counsel  was  authorized,  recites  that  the 
Court  is  advised  that  the  act  establishing  the  law  Court 
at  Ducktown  is  unconstitutional,  and  that  the  maintenance 
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of  this  Court  would  impose  a  financial  burden  upon  the 
tax  payers  of  the  county,  and  for  this  reason  it  appears 
that  the  Court  thought  it  proper  to  test  the  constitution- 
ality of  the  act,  rather  than  to  submit  to  a  financial  burden 
being  imposed  upon  the  tax  payers  of  the  county  for  the 
maintenance  of  said  law  Court.  The  good  faith  of  the 
members  of  the  County  Court  is  not  questioned  in  the 
bill,  but  it  does  appear  that  they  had  been  advised  that 
the  act  was  unconstitutional.  That  this  advice  was  suffi- 
ciently well  founded  to  show  good  faith  is  attested  by  the 
fact  that  the  learned  Chancellor  before  whom  the  case  of 
Russell  et  al.  v.  Woody  et  al,  was  tried,  decreed  that  the 
act  was  unconstitutional,  and  the  fact  that  his  decree  was 
subsequently  reversed  by  the  Supreme  Court  upon  appeal, 
in  no  wise  militates  against  the  good  faith  of  the  County 
Court. 

We  think  that  it  is  wholly  immaterial  that  the  test  was 
made  at  the  suit  of  private  individuals.  There  were 
numerous  ways  in  which  the  constitutionality  of  the  act 
might  have  been  called  in  question,  and  the  judgments 
of  the  Courts  invoked. 

If  the  maintenance  of  this  Court  imposed  a  financial 
burden  upon  the  tax  payers  and  the  revenues  of  the  county, 
and  the  County  Court  in  good  faith  believed  the  act  to  be 
unconstitutional,  we  think  it  had  the  right  to  employ  coun- 
sel to  test  its  coustitutionalitv  in  the  Courts,  and  the  man- 
ner  in  which  it  was  tested,  we  think,  is  wholly  immaterial. 
We  not  only  think  that  the  County  Court,  under  the  facts 
recited  in  its  resolution,  had  the  right  to  employ  counsel 
to  test  the  constitutionality  of  this  act,  but  that  probably  it 
was  its  duty  to  do  so.  In  any  event,  in  the  absence  of 
bad  faith,  we  are  not  prepared  to  say  that  this  was  not 
a  proper  suit  for  the  coimty  to  institute  or  aid. 
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The  result  is  that  w©  see  no  error  in  the  decree  of  the 
learned  Chancellor  sustaining  the  demurrer,  and  dismiss- 
ing complainants'  bill,  and  his  decree  is  in  all  things 
affirmed  with  costs. 


W.    F.    ROWSEY   V.   E.   H.   BURKTIEAD. 

Writ  of  certiorari  denied  by  Supreme  Court. 
{Jdckson.       April  Term,  1912.) 

1.  Attachment  of  Pboperty.       When  proceeding  is  in  rem  or 

quasi  in  rem. 

Wbere  defendant  is  a  non-resident  of  the  state  and  is  proceeded 
against  as  such  and  his  property  in  the  state  is  attached,  and 
where  he  is  not  otlierwise  before  the  Court,  the  proceeding 
is  in  rem  or  quasi  in  rem,  as  any  Judgment  against  him  in 
excess  of  the  property  attached  is  coram  nan  judice. 

2.  Same.     When  running  of  statutes  of  limitations  against  not 

arrested. 

Where,  notwithstanding  the  non-residence  of  a  debtor,  his  prop- 
erty can  be  proceeded  with  by  attachment  the  running  of 
statutes  of  limitations  against  suit  to  subject  his  property  by 
attaclunoit  to  the  payment  of  the  debt  is  not  arrested. 

3.  Flbadinos.     Wfiat  necessary  tchen  plea  of  statutes  of  limita- 

tions anticipated. 

Wbete  one  in  a  bill  in  chancery  anticipates  the  defense  of  the 
statute  of  limitations  and  seeks  to  avoid  it  by  averment  of 
facts  which  would  arrest  or  prevent  the  running  of  the  stat- 
ute, he  must  plead  all  facts  necessary  to  meet  such  antici- 
pated defense,  and  a  failure  to  plead  such  facts  may  be  taken 
advantage  of  by  demurrer. 
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4.  APFEASAI7CE.    Oiv€8  general  jurisdiction  of  the  person,  when. 

A  Don-reeident  who  has  not  been  served  with  process,  by  demur- 
ring to  a  bill  in  equity  submitted  to  Jurisdiction  of  his  per- 
son for  all  purposes  of  the  suit  where  there  is  no  effort  to 
limit  the  purpose  for  which  he  appears,  as  every  appearance 
not  stated  to  be  special  is  regarded  as  general. 

5.  Dbmubeb.     When  too  broad  not  good  for  any  purpose,  though 

su^cient  if  properly  limited. 

A  demurrer  directed  to  the  w.hole  bill  in  equity,  but  applicable 
to  only  part,  is  not  good  for  any  purpose,  though  it  would 
have  been  good  if  directed  to  that  part  of  the  bill  to  which 
applicable. 

G.    PBBSUMPTION   of  PAYMEa^T  RlSUTTABLfL 

The  presumption  of  payment  arising  from  lax)se  of  time  is  a 
rebuttable  one,  so  that  on  demurrer  alleging  non-payment, 
the  fact  of  non-payment  being  admitted,  the  presumption 
does  not  exist. 


From  Chester  County. 


Appeal  from  the  Chancery  Court  of  Chester  County. 
E.  L.  Bullock,  Chancellor. 

M.  F.  OziER  for  Complainant. 

C.  E.  PiGFORD  for  Defendant. 

Mr.  Justice  Hughes  delivered  the  opinion  of  the 
Court. 

The  complainant,  W.  F.  Rowsey,  filed  his  original 
bill  in  the  Chancery  Court  of  Chester  county  afi'ainst  E.  H. 
Burkhead,  a  non-resident  of  Tennessee,  seeking  to  recover 
on  a  note  executed  in  1877,  and  made  due  one  day  after 
date.   The  note,  it  is  alleged,  was  originally  in  the  sum  of 
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$52.69^  but  it  is  averred  that  this  amount,  with  interest  to 
the  date  of  the  filing  of  the  bill  added,  made  a  total  then  due 
of  $159.91 ;  and  this  it  is  charged  is  due  and  wholly  un- 
paid, and  it  is  the  amount  sought  to  be  collected.  The  bill 
alleges  that  E.  H.  Burkhead  as  principal,  and  his  father, 
one  George  G.  Burkhead,  as  surtey,  executed  the  note  pay- 
able to  complainant,  and  that  the  parties  were  then  all 
living  in  McNairy  County,  Tennessee;  that  complainant 
has  continued  to  reside  in  the  state  ever  since,  being  now 
a  resident  of  Chester  county;  but  that  defendant  E.  H. 
Burkhead,  soon  after  executing  the  note,  and  in  the  same 
month  it  was  executed,  "moved  away  from  the  state  and 
has  remained  away  ever  since,  and  that  at  no  time  since 
has  he  been  subject  to  service  of  process  in  the  state."  It 
is  then  alleged  that  George  G.  Burkhead,  the  father  of 
the  defendant  and  surety  on  the  note,  "departed  this  life 

in  Chester  County,  Tennessee,  about  the  year ,  and 

his  estate  has  never  been  administered  upon  by  any  one." 
The  bill  then  proceeds  to  allege  that  at  the  death  of  George 
G.  Burkhead  he  was  seized  and  possessed  of  a  certain 
tract  of  land  lying  in  Chester  County,  Tennessee,  which 
is  set  out  and  described,  and  that  defendant,  E.  H.  Burk- 
head, as  heir  of  the  said  George  G.  Burkhead,  "now  owns 
an  undivided  interest  in  common  with  the  other  heirs  of 
the  said  George  G.  Burkhead,  deceased,  in  said  above  de- 
scribed tract  of  land,  but  as  to  exact  interest  complianant 
does  not  know  but  is  informed  he  owns  a  one-fifth  or  one- 
sixth." 

The  prayer  of  the  bill  is  for  personal  judgment  against 
defendant,  and  for  attachment  of  the  undivided  interest 
of  defendant  in  the  lands  set  out  and  described,  and  sale 
of  the  interest  thus  attached. 

An  attachment  was  issued  and  levied  on  the  undivided 
interest  of  the  defendant  in  the  lands  described  in  the 
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bill,  and  publication  was    made    for    Defendant  E.  H. 
Burkhead. 

Defendant  appeared  and  demurred  to  the  bill,  setting 
out  nine  grounds  of  demurrer,  the  substance  of  which  are: 
(1)  That  the  action  is  barred,  as  shown  by  the  averments 
of  the  bill,  by  the  statute  of  limitations  of  six  years ;  and 
(2),  that  because  of  long  delay  and  laches  the  suit  cannot 
be  maintained;  and  (3),  that  the  lapse  of  time  raises  a 
presumption  of  payment.  The  Chancellor  sustained  the 
demurrer  and  dismissed  the  bill,  and  complainant  has  ap- 
pealed and  assigned  errors. 

As  to  the  question  of  the  statute  of  limitations  of  six 
years,  the  sole  inquiry  in  the  case  as  it  now  stands  on  the 
bill  and  demurrer,  of  course,  is  as  to  whether  the  allega- 
tions taken  as  true  show  that  the  statute  has  not  run.  And 
on  this  question  it  is  necessary  to  bear  in  mind  that  the 
bill  as  originally  filed,  and  before  defendant  entered  his 
appearance,  was  necessarily  in  legal  effect  an  action  in 
rem  or  quasi  in  rem.  This  is  true,  for  the  reason,  as 
pointed  out  and  held  in  Paper  Co.  v.  Shyer,  24  Pickle, 
444,  67  S.  W.,  856,  that  where  ia  defendant  is  a  non- 
resident of  the  state  and  is  proceeded  against  as  such  and 
his  property  in  the  state  is  attached,  and  where  he  is  not 
otherwise  before  the  Court,  he  can  be  held  only  to  the 
extent  of  the  attached  property,  and  any  personal  judg- 
ment in  excess  is  coram  non  judice.  Then  treating  the 
case  as  an  attachment  bill  against  a  non-resident,  and  for 
the  present  disr^arding  the  fact  that  defendant  entered 
his  appearance,  we  will  examine  this  question. 

The  insistance  on  behalf  of  defendant,  and  in  support 
of  the  holding  of  thq  lower  Court,  is  in  substance  that 
because  of  the  long  lapse  of  time  since  the  note  was  exe- 
cuted complainant  is  required  to  affirmatively  show  that 
the  action  is  not  barred  by  the  statute  of  limitations,  and 
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that,  although  the  bill  states  that  the  defendant,  E.  H. 
Burkhead,  left  the  state  at  once  after  executing  the  note 
and  has  resided  out  of  the  state  continuously  ever  since, 
still,  notwithstanding  the  non-residence  of  defendant,  this 
suit  to  subject  the  lands  descended  to  him  from  his  father 
could  have  been  brought  as  soon  as  defendant's  father 
died,  just  as  it  was  brought  when  the  bill  was  filed,  and 
that  it  was  necessary  to  affirmatively  show  that  the  father 
died  and  the  lands  descended  within  six  years.  On  the 
contrary,  it  is  said  on  behalf  of  appellant  that  the  bill 
shows  affirmatively  that  the  action  is  not  barred  in  so  far 
as  defendant  himself  is  concerned,  it  being  shown  that 
he  has  been  a  non-resident  continuously  ever  since  just 
after  the  note  was  signed,  and  that,  it  not  affirmatively 
appearing  when  the  father  died  and  the  lands  descended, 
the  bill  does  not  affirmatively  show  that  the  right  to  subject 
defendant's  interest  in  the  lands  accrued  more  than  six 
years  before  the  bill  was  filed,  and  the  bill  brought  for  that 
purpose  is  not  barred. 

Wc  are  constrained  to  hold  that  the  contention  of 
defendant  in  this  regard,  as  a  legal  proposition,  is  correct. 
In  the  case  of  Taylor  v.  McGill,  6  Lea,  294,  suit  was 
brought  against  an  administratrix  to  subject  the  realty  of 
her  intestate  to  the  payment  of  claims  against  the  estate 
after  sufficient  time  had  elapsed  to  bar  the  action  because 
of  our  statute  of  limitations.  It  was  sought,  however, 
in  that  suit  to  save  the  bar  of  the  statute  applicable  thereto 
by  pleading  that  the  administratrix  had  been  a  non-resi- 
dent of  the  state  a  sufficient  time  to  prevent  the  nmning 
of  the  statute.  It  is  held  in  that  case,  however,  that  as 
the  suit  could  have  been  brought  to  subject  the  lands  to 
sale  for  the  payment  of  debts,  notwithstanding  the  non- 
residence  of  the  administratrix,  the  statute  ran  and  the 
action  was  barred,  the  Court  saying: 
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"The  principle  we  decide  is,  that  where  the  party  had 
his  remedy  complete  and  unaffected  by  the  absence  of  the 
administrators  or  defendant,  then  such  absence  has  not 
affected  his  right  to  sue,  and  is,  therefore,  not  within  the 
purpose  of  the  Act  of  1865,  preventing  the  lapse  of  time 
effecting  the  bar  of  the  statute  during  the  absence  of  a 
party  to  be  sued," 

This  case  is  referred  to  approvingly  on  the  question  now 
at  issue  in  the  later  case  of  Turcott  v.  Railroad,  17  Pickle, 
102,  45  S.  W.,  1067. 

The  holding  in  the  Taylor-McOUl  case,  while  not  in- 
volving the  same  statute  involved  in  this  case,  is,  we  think, 
in  principle  controlling  as  to  the  question  now  under  con- 
sideration. 

There  it  appeared  that  the  land  which  it  was  sought 
to  subject  to  the  payment  of  the  claim  sued  on  could  have 
been  proceeded  against  notwithstanding  the  non-residence 
of  the  administratrix,  and  it  was  held  that  therefore  the 
running  of  the  statute  was  not  arrested ;  and,  in  like  man- 
ner, in  the  case  at  bar  where  the  object  is  to  subject  lands 
to  the  payment  of  debts,  it  is  equally  apparent  that  the 
lands  could  have  been  proceeded  against  notwithstanding 
the  non-residence  of  the  principal  debtor,  and  for  like 
reason  the  running  of  the  statute  was  not  arrested. 

It  is  true  the  original  bill  does  not  state  the  date  of 
the  death  of  George  G.  Burkhead,  from  whom  the  lands 
descended,  but  under  our  holdings  the  failure  to  make 
this  statement  is  a  fatal  defect  in  complainant's  bill.  In 
the  case  of  Gross  v.  Disney,  11  Pickle,  592,  32  S.  W., 
632,  it  is  held  that  where  one  in  a  bill  in  Chancery  antici- 
pates the  defense  of  the  statute  of  limitations  and  seeks 
to  avoid  it  by  averment  of  facts  which  would  arrest  or 
prevent  the  running  of  the  statute  he  must  himself  make 
the  proper  showing  of  such  facts  in  his  bill.      In  that  case 
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the  effort  was  to  show  that  the  statute  had  not  barred  the 
action  because  complainant  had  been  under  coverture  con- 
tinuously since  the  cause  of  action  accrued,  but  it  was 
not  stated  or  shown  definitely  whether  the  right  of  action 
accrued  before  the  marriage  of  complainant  or  otherwise. 
She  failed  in  her  bill  to  state  that  she  was  a  feme  covert 
at  the  time  the  right  of  action  accrued,  and  that  that  con- 
dition of  couverture  continued  imtil  the  suit  was  begun, 
or  to  a  point  of  time  within  the  saving  of  the  statute. 
Under  this  state  of  facts  our  Supreme  Court  held  that  the 
bill  was  insufficient,  and  in  disposing  of  the  question  used 
this  language : 

"In  the  first  place,  the  averment  of  the  bill,  by  which 
it  was  complainant's  evident  purpose  to  avoid  the  antici- 
pated plea  of  the  bar  of  the  statute  by  setting  up  a  dis- 
ability which  would  entitle  her  to  its  saving  clause,  falls 
far  short  of  the  requirement  of  correct  pleadings.  .  .  . 
We  think  it  may  be  taken  as  a  well-established  rule  of 
pleading  that  when  the  statute  of  limitations  is  relied 
on,  at  law  or  in  equity,  and  the  plaintiff  desires  to  bring 
himself  within  its  savings,  it  is  proper  for  him  to  set  forth 
the  facts  specifically." 

In  the  case  of  Sully  v.  Childress,  22  Pickle,  109,  60 
S.  W.,  499,  which  was  a  suit  on  a  note,  and  in  which 
plaintiff  attempted  to  rely  upon  the  absence  of  defendant 
from  the  state  to  defeat  the  bar  of  the  statute  of  limita- 
tions, it  was  averred  that  "said  note,  while  apparently 
barred  by  the  statute  of  limitations,  is  not  in  fact  barred, 
but  in  full  force."  In  disposing  of  the  effort  to  thus 
avoid  the  effect  of  the  statute  of  limitations,  the  Supreme 
Court  said: 

"It  will  be  observed  that  there  is  no  allegation  of  fact 
in  the  bill  to  bring  the  suit  within  any  saving  clause  of 
the  statute  of  limitations,  but  the  pleader  contents  himself 
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with  a  statement  of  a  conclusion  of  law — ^namely,  that  the 
note  is  in  full  force.  We  are  constrained  to  hold  this 
pleading  insufficient  to  have  authorized  the  introduction 
of  proof  by  complainant  that  defendant,  Childress,  was  in 
fact  absent  from  the  state  about  one-third  of  the  time  the 
statute  was  running." 

In  the  case  of  Jenkins  v.  DeWar,  4  Cates,  684,  82  S. 
W.,  470,  it  is  said:  "The  rule  that  a  demurrer  will  lie 
where  it  appears  upon  the  face  of  the  bill  that  the  suit 
is  barred  by  the  statute  of  limitations  (Thompson  t\  Raii- 
road,  109  Tenn.,  270,  70  S.  W.,  612),  is  also  conclusive 
of  the  question.  .  .  .  The  facts  which  save  the  bar  of 
the  statute  are  material  and  necessary  to  maintain  the 
suit  upon  demurrer,  and  they  must,  like  all  other  material 
facts,  be  both  alleged  and  proven." 

This  case,  it  will  be  observed,  is  authority  not  only  for 
the  proposition  that  one  who  seeks  by  his  bill  in  Chan- 
cery to  anticipate  and  overcome  a  plea  of  the  statute  of 
limitations  must  do  so  by  averment  of  sufficient  facts  to 
make  such  showing,  but  for  the  further  proposition  that 
a  failure  to  make  such  pleading  of  facts  may  be  taken 
advantage  of  by  demurrer,  as  was  done  in  the  case  at 
bar.  Further  holdings  to  the  same  effect,  viz. :  that 
the  statute  of  limitations  may  be  relied  on  by  demurrer, 
are  numerous,  but  we  will  only  refer  here  to  the  case  of 
Dunlap  V.  Gibbs,  4  Yearg.,  94,  in  further  support  of  the 
proposition. 

Under  these  holdings  we  are  of  opinion  that  it  was 
the  duty  of  complainant,  when  he  attempted  to  set  out 
such  facts  as  would  prevent  the  operation  of  the  statute 
of  limitations  of  six  years,  to  have  alleged,  not  only  the 
continued  non-residence  of  defendant,  but  that  his  ances- 
tor died  within  six  years,  and  that  for  that  reason  his 
action  to  subject  defendant's  interest  in  the  lands  was  not 
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barred.  Having  failed  in  this  regard  we  think  the  bill 
was  subject  to  demurrer. 

But  this  by  no  means  becomes  conclusive  of  the  case. 
The  defendant,  as  hereinbefore  stated,  demurred.  And 
it  is  proper  to  here  state  further  that  there  was  no  effort 
made  to  limit  the  effect  of  the  demurrer,  or  of  the  appear- 
ance by  demurrer,  even  if  such  effort,  if  made,  could  have 
been  effective.  This  appearing  to  demur  had  the  effect 
of  giving  the  Court  jurisdiction  of  the  person  of  the 
defendant. 

In  Gibson's  Suits  in  Chancery  (Revised  Edition),  Sec. 
223,  after  discussing  the  question  of  appearance,  it  is  said: 

"Hence,  the  filing  of  any  pleading,  the  making  or 
resisting  of  any  motion,  the  filing  of  exceptions  to  a 
master's  report,  the  taking  of  depositions  to  be  read  in 
the  cause,  the  making  of  any  agreement  with  the  com- 
plainant, or  his  solicitor,  relative  to  any  proceeding  in  the 
cause,  or  any  other  act  in  the  cause,  between  the  filing 
of  the  bill  and  the  rendition  of  the  final  decree,  whereby 
the  pendency  of  the  suit  is  recognized  expressly,  or  by 
necessary  implication,  will,  if  there  be  record  evidence 
of  the  fact,  constitute  a  general  and  unlimited  appear- 
ance, unless  limited  by  express  declaration,  or  necessary 
implication,  in  which  case  the  appearance  will  be  limited." 

This  proposition  is  supported  by  our  cases  of  Dougiierty 
v.  Shown,  1  Heis.,  302;  Valeniine  v.  Cooley,  Meigs,  614; 
Taylor  v.  Badoux,  68  S.  W.,  919,  decided  by  the  Court 
of  Chancery  Appeals  and  afiirmed  by  the  Supreme  Court ; 
and  Pugsley  v.  Freeman's  Sailing  &  Ttmst  Co.,  2  Cooper's 
Chancery  Reports,  130. 

In  the  case  la!st  cited.  Judge  Cooper  says:  "And  in 
Nevj  Jersey  v.  New  York,  6  Pet.,  323,  a  demurrer  to  a 
bill,  signed  by  the  attorney  general  of  a  state,  was  held  to 
25 
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be  a  sufficient  appearance  by  such  state  in  a  suit  brought 
against  it." 

This  language  is  specially  applicable  to  the  case  at  bar, 
for  the  reason  that  the  demurrer  here  was  signed  by  the 
attorney  who  appears  before  this  Court  for  Defend- 
ant Burkhead. 

This  appears  to  be  the  uniform  holdings  of  the  Courts. 
In  Standard  Encyclopeedia  of  Procedure,  Vol.  2,  pages 
491-2,  it  is  said: 

"A  pleading  is  an  appearance,  as  where  one  not  served 
replies  generally,  a  demurrer,  a  plea  or  an  answer,  whether 
under  the  code  or  in  Chancery,  constitutes  an  appearance." 

The  proposition  that  the  filing  of  a  demurrer  operates 
as  an  appearance  is  supported  by  citations  of  cases  from 
the  Supreme  Court  of  the  United  States  and  inferior 
Federal  Courts,  and  cases  from  Alabama,  Arkansas,  Cal- 
ifornia, Colorado,  Georgia,  Idaho,  Illinois,  Indiana,  Iowa, 
Kansas,  Kentucky,  Michigan,  Missouri,  Nevada,  New 
Jersey,  New  York,  Ohio,  Oregon,  Texas  and  Wisconsin, 
and  no  cases  are  cited  to  the  contrary. 

In  2  Encyc.  of  P.  &  P.,  635,  it  is  said: 

'^Any  challenging  the  sufficiency  of  a  pleading  is  a 
general  appearance;  by  interposing  a  demurrer  to  the 
complaint  or  declaration  the  defendant  makes  full  appear- 
ance in  the  action." 

In»3  Cyc,  515-17,  it  is  said: 

"A  general  or  voluntary  appearance  is  equivalent  to 
service  of  process,  and  confers  jurisdiction  of  the  j^erson 
on  the  Court.  Hence  a  defendant  is  estopped  to  object 
for  want  of  such  jurisdiction,  where  he  has  appeared 
generally,  and  it  is  held  to  be  immaterial  whether  he  be 
a  resident  or  a  non-resident." 

And  again  in  the  same  volume,  at  pages  506-7,  it  is 
said: 


STATE  OF  TENNESSEE.  871 

Rowsey  V,  Burkbead. 

'^The  filing  of  a  demurrer  to  plaintiflf's  original  or  sub- 
stituted pleading,  or  to  a  counter-claim  or  cross-complaint, 
or  the  taking  of  proceedings  analogous  to  demurrer, 
amounts  to  a  general  appearance  unless  the  demurrer  is 
based  solely  on  the  ground  of  want  of  jurisdiction  of  the 
person,  or,  where  it  is  filed  for  a  defendant,  constructively 
summoned,  by  an  attorney  appointed  by  the  Court." 

In  2  Standard  Encyclopsedia  of  Procedure,  page  492, 
note,  it  is  said : 

"A  demurrer  objecting,  first,  that  the  'Court  has  no 
jurisdiction  of  the  person  of  the  defendant ;'  second,  that 
it  has  no  jurisdiction  of  the  subject-matter  of  the  action ; 
third,  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  is  a  general  appearance  to  the 
merits.  ^If  the  case  was  one  of  which  the  Court  could 
take  jurisdiction,  such  an  appearance  waives  not  only  all 
defects  in  the  service,  but  all  special  privileges  of  the 
defendant  in  respect  to  the  particular  Court  in  which  the 
action  is  brought.' " 

The  case  of  8t  Louis  &  San  Francisco  Railroad  Co.  t\ 
McBride,  141  IT.  S.,  127,  35  L.  Ed.,  659,  11  Sup.  Ct., 
982,  is  cited  as  authority  for  this  statement,  and  an  exam- 
ination of  the  case  bears  out  the  proposition. 

In  order  that  no  misunderstanding  of  the  exact  point 
and  extent  of  our  holding  in  this  connection  may  arise  it  is 
proper  to  still  bear  in  mind  that  this  suit  when  first 
brought,  and  before  defendant  entered  his  appearance  by 
filing  his  demurrer,  was  necessarily  a  suit  against  the  prop- 
erty of  defendant  and  not  in  personam.  This  being  so, 
it  is  doubtful  if  he  could  have  limited  the  effect  of  his 
appearance  even  if  he  had  attempted  to  do  so.  On  his 
point  it  is  said,  in  2  Encyc.  P.  &  P.,  page  621 : 

"But  an  objection  to  jurisdiction  over  the  person,  to 
be  availing,  must  not  be  raised  in  connection  with  denial 
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of  jurisdiction  over  the  subject-matter.  An  appearance 
to  deny  the  jurisdiction  of  the  Court  over  the  subject- 
matter  is,  according  to  the  weight  of  authority,  a  general 
appearance." 

In  any  event  no  eflFort  was  made  to*  limit  the  appear- 
ance, and  therefore  the  exact  question  of  whether  such 
effect  could  have  been  limited  is  not  involved,  and  we  do 
not  mean  to  be  understood  as  passing  on  it.  In  2  Stand- 
ard Encyclopaedia  of  Procedure,  page  505,  it  is  said: 

"A  special  appearance  may  be  entered  to  take  advan- 
tage of  defects  in  notice  or  summons  or  attachment,  or  to 
question  jurisdiction  of  the  person  in  any  manner.  A 
motion  intended  to  be  special  should  always  be  made 
expressly  so,  because  every  motion  not  appearing  to  be 
special  will  be  regarded  as  general." 

The  defendant  then,  having  unquestionably  entered  his 
appearance,  was  liable  to  personal  judgment,  and  it  having 
been  alleged  that  he  had  been  continuously  absent  from 
a  time  immediately  after  the  note  was  executed,  no  statute 
could  or  did  run  as  to  him ;  and  the  bill  should  have  been 
sustained  for  the  purpose  of  rendering  personal  judg- 
ment. 

As  a  result  of  defendant's  having  entered  his  appear- 
ance, another  question  arises.  When  defendant  entered 
his  appearance  the  bill,  as  just  shown,  should  have  been 
sustained  as  to  him.  The  demurrer  then  became  good 
as  to  one  part  of  the  bill  only,  that  is  as  to  the  part  seek- 
ing to  subject  defendant's  interest  in  the  lands  to  sale. 
But,  in  fact,  the  demurrer  is  directed  to  the  whole  bill. 
Now  the  law  is  well  settled  that  a  demurrer  directed  to 
the  whole  bill  and  good  as  to  some  part  of  it  only,  but 
bad  as  to  some  other  part  or  parts,  is  too  broad,  and 
should  be  overruled  for  that  reason.       Hester  t\  Hester, 
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4  Pickle,  270,  12  S.  W.,  446 ;  Russell  v.  Bank,  20  Pickle, 
014,  5S  S.  AV.,  245;  Madison  v,  Duckiown  Sulphur 
Copper  &  Iron  Co,,  5  Gates,  331,  83  S.  W.,  658. 

It  results,  in  the  condition  the  case  was  placed  when 
defendant  entered  his  appearance,  and  in  which  it  was 
at  the  time  the  demurrer  was  acted  on  by  the  Chancellor, 
the  demurrer,  in  so  far  as  it  raised  the  question  of  the 
statute  of  limitations  of  six  years,  was  too  broad,  and 
should  have  been  overruled.  The  same  might  be  said 
as  to  the  other  grounds  of  demurrer — that  is,  that  they 
were  too  broad,  and  for  this  reason  should  have  been  over- 
ruled ;  but  we  will  notice  these  grounds  further. 

As  to  the  delay  and  laches,  the  bill  fully  explains,  as 
has  already  been  shown,  the  reason  for  delaying  an  action 
against  defendant.  His  continued  non-residence  is  a 
sufficient  excuse. 

As  to  the  presumption  of  payment  from  lapse  of  time, 
this,  as  has  often  been  held,  is  a  rebuttable  presumption. 
Carter  v.  Wolfe,  1  Heis.,  694;  Lyon  v.  Guild,  5  Heis., 
175;  Fisher  v.  Phillips,  4  Bax.,  243;  Thompson  v, 
Thompson,  2  Head,  405. 

The  presumption  being  rebuttable,  when  the  declara- 
tion is  made  in  the  bill,  as  it  is  in  the  case  at  bar,  that 
the  note  has  not  been  paid,  that  becomes  a  fact  on  demur- 
rer and  the  presumption  in  the  face  of  the  fact  ceases  to 
exist. 

It  results,  the  defendant  having  unquestionably  entered 
his  appearance  under,  all  the  authorities,  and  therefore 
being  liable  to  personal  judgment,  and  the  bill  expressly 
praying  for  that  exact  measure  of  relief,  that  the  Chan- 
cellor was  in  error  in  wholly  dismissing  the  bill,  it  having 
alleged  facts  that  prevented  the  statute's  barring  a  per- 
sonal judgment.  And  under  our  uniform  holdings,  the 
demurrer  being  too  broad  it  cannot  be  sustained  for  any 
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purpose,  although  if  directed  at  a  special  feature  of  the 
case,  it  might  have  been  good  to  that  extent. 

We  do  not  see  how  in  law  or  logic  the  decree  of  the 
Chancellor  can  be  sustained,  and  it  is  reversed,  and 
the  case  remanded  to  be  further  proceeded  with. 


Jennie  P.  Wheeleb  et  al  v.  John  C.  Pabr,  Executor. 

1.  Wills,  Execution  and  Pboof  op.    Construction  of  Shannon's 

Code,  Sec,  3895. 

Shannon's  Code,  Sec.  3895,  providing  that  a  will  disposing  of  any 
estate  in  lands  shall  be  attested  by  two  witnesses  at  least, 
applies  only  to  the  manner  of  executing  wills,  and  not  to  the 
manner  of  proving  that  they  have  been  dnly  execat<ed. 

2.  Same.    Same. 

It  follows  from  the  foregoing  that  one  witness  may.  by  testify- 
ing to  all  the  essential  facts  as  to  due  execution  of  a  wiU  dis- 
posing of  an  estate  in  lands,  make  a  case  proper  to  go  to  a 
Jury  on  an  issue  of  devisavit  vel  non. 

3.  Same.    Same.    Construction  of  Shannon's  Code,  Sec.  3910. 

Shannon's  Code,  Sec.  3010,  prescribing  that  "Upon  the  trial 
of  the  issue  {devisavit  vel  non)  In  case  of  a  written  will 
with  witnesses,  it  shall  be  proved  by  all  the  living  witnesses, 
if  it  be  found,"  etc.,  requires  only  that  the  witnesses  put  on 
the  stand  by  the  proponent  of  the  will,  and  not  that  each 
witness  shall  show  affirmatively  all  the  facts  necessary  to 
constitute  due  execution. 

4.  Witnesses,  Recalling  and  Re-examining.    Permitting  a  iDit- 

ness  recalled  or  reexamined  a  matter  of  discretion. 

The  matter  of  permitting  a  witness  recalled  or.  reexamined  is  a 
matter  so  exclusively  in  the  discretion  of  the  trial  Court  that 
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an  appellate  Cburt  will  not  reverse  therefor  in  the  absence 
of  a  palpable  abuse. 

5.  Wlub,  £]videnci2  of  Execution.    Hearsay, 

The  staten^nts  of  a  subscribing  witness  to  a  will  as  to  what 
occurred  at  the  time  the  will  was  signed  by  testator  and  sub- 
scribing witnesses  are  hearsay  and  incompetent. 

6.  EJviDENCE  OF  Non-expert  as  to  Sianity.     Only  necessary  to  show 

acquaintance  with  and  opportunities  to  observe  another  to 
testify  to  his  sanity. 

While  a  non-expert  witness  may  not  testify  to  the  insanity  of 
another  without  giving  facts  on  which  the  opinion  is  based, 
this  does  not  apply  where  the  non-expert  is  offered  to  estab- 
lish sanity  rather  than  insanity;  and  where  such  witness  is 
offered  to  show  sanity  it  is  only  necessary  to  show  such 
acquaintance  with  the  person  whose  sanity  is  in  question 
and  such  opportunity  of  observing  him  as  to  enable  the  wit- 
ness to  form  an  opinion. 

7.  Same.    8ame, 

The  question  as  to  whether  one  has  had  that  length  of  acquain- 
tance or  intimacy  of  business  or  social  dealings  with  another 
on  which  to  base  an  opinion  as  to  his  sanity  is  in  the  first  in- 
stance with  the  tiial  Court;  and,  in  weighing  such  testimony 
Courts  and  Juries  should  consider,  among  other,  things,  the 
opportunity  for  observing. 

8.  Assignment  of  Bbbob.     When  not  sufficient. 

In  an  assignment  of  error  directed  at  a  portion  of  the  charge 
of  the  trial  Court,  it  is  not  sufficient  simply  to  set  out  the 
portion  complained  of  and  say  it  is  erroneous,  without  point- 
ing out  wherein  it  it  is  erroneous. 


From  Shelby  County. 


Appeal  in  error  from  Circuit  Court  of  Shelby  County. 
Division  No.  3.      A.  B.  Pitman,  Judge. 
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Lehman^  Gates  &  M^vktix  and  C.  V.  Runyax  for 
Plaintiff  in  Error. 

McKellae  &  Kysee  for  Defendant  in  Error. 

Mb.  Justice  Hughes  delivered  the  opinion  of  the 
Court. 

This  case  involves  a  controversy  as  to  the  validity  or  in- 
validity of  a  paper  writing  pui^porting  to  be  the  last  will 
and  testament  of  one  Emma  R.  Bailey,  who  died  in 
Shelby  county  in  May,  1909.  The  instrument  in  ques- 
tion bears  date  November  24,  1903.  A  trial  of  the  issues 
before  the  Judge  and  a  jury  resulted  in  verdict  and  judg- 
ment in  favor  of  the  writing  as  the  last  will  and  testament 
of  Mrs.  Bailey,  and  contestants  have  appealed. 

There  are  twenty-three  assignments  of  error,  but  these 
can  be  disposed  of  in  groups  so  as  to  make  it  unenecessary 
to  consider  separately  each  assignment. 

The  first  question  made  by  the  assignments  of  error  is 
that  the  trial  Court  should  have  directed  a  verdict  in  favor 
of  contestants.  Three  separate  motions  were  made  in 
the  progress  of  the  trial  to  have  such  verdict  directed,  and 
three  of  the  assignments  of  error  are  based  on  the  refusal 
of  the  trial  Court  to  sustain  these  motions.  The  conten- 
tion made  in  this  connection  is  that  there  was  no  such 
evidence  to  establish  the  execution  of  the  will  as  is  re- 
quired by  the  statutes  of  Tennessee.  It  is  necessary 
to  consider  this  question  only  as  it  arose  on  the  first 
motion.  The  facts  giving  rise  to  that  motion,  and 
the  contentions  made  in  connection  therewith,  are 
as  follows:  The  will  in  question  was  offered  and 
admitted  in  evidence,  duly  signed  by  Mrs.  Bailey,  and 
attached  thereto  and  as  a  part  thereof,  and  immediately 
following  her  signature,  was  this  duly  signed  certificate: 
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"We,  the  undersigned,  do  sign  our  names  hereto  as 
witnesses  to  this  will  and  to  the  fact  that  the  said  Emma 
R.  Bailey  did  on  the  28th  day  of  November,  1903,  sign, 
seal  and  publish  and  declare  the  forgoing  as  her  last  will 
and  testament;  that  we  sign  the  same  at  her  request,  and 
in  her  presence,  and  in  the  presence  of  each  other,  and 
therefore  we  have  hereto  written  our  names  as  sub- 
scribing witnesses. 

''B.  L.  BrxVnch. 
R.  R.  R.  Hall. 


rf 


The  subscribing  witness,  Branch,  was  put  on  the  wit- 
ness stand  by  the  proponent  of  the  will,  and  he  duly  iden- 
tified the  will,  which  had  been  offered  in  evidence,  as  the 
instrument  that  he  and  Mr.  Hall  had  signed,  identifying 
the  signatures  to  the  attesting  clause  as  his  own  and  Hall's, 
with  which  he  said  he  was  familiar;  and  saying  further 
that  at  the  time  he  signed  it  he  did  so  at  the  request  of 
Mrs.  Bailey;  his  language  being  that  Mrs.  Bailey  said: 
"I  want  you  to  witness  my  will ;"  and  he  then  says :  "I 
witnessed  the  will  and  so  did  Mr.  Hall."  He  further  tes- 
tified that  in  his  judgment  Mrs.  Bailey  was  of  sound  and 
disposing  mind  at  the  time  of  the  execution  of  the  will. 
On  cross-examination  this  witness  was  asked  and  answered 
as  follows: 

"But  you  are  not  certain  that  she  was  in  the  room  at 
the  time  you  signed  it? 

"A.  At  the  very  time  I  signed  it,  I  think  she  was ;  I 
would  not  be  positive  about  that." 

And  he  frequently  repeated,  in  response  to  other  ques- 
tions, that  he  was  not  sure  that  Mrs.  Bailey  was  in  the 
room  at  the  time  he  and  Mr.  Hall  signed  the  will,  but 
thought  she  was. 
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Mr.  Hall,  the  other  subscribing  witness,  was  not  put 
on  the  witness  stand  in  person,  it  being  shown  that  he 
was  paralyzed  in  one  side  and  could  not  attend  Court ;  but 
his  deposition  had  been  taken,  and  it  was  read.      He  testi- 
fied in  that  deposition  that  ho,  at  the  request  of  Mrs. 
Bailey,   and   in  the  presence  of  the  other  witness,   Mr. 
Branch,  had  witnessed  a  will,  and  that  in  his  opinion  Mrs. 
Bailey  was  at  that  time  of  sound  mind.       But  this  wit- 
ness, it  appears,  did  not  have  the  will  in  question  before 
him  at  the  time  his  deposition  was  taken,  and  for  that 
reason  was  not  able  to  identify  it  as  the  will  he  had  wit- 
nessed, and  did  not  give  the  date  of  the  will  witnessed 
by  him.      The  fact  is  his  condition  was  such  that  it  clearly 
appears  he  was  not  able  to  give  an  intelligent  deposition. 

After  putting  in  evidence  the  will  itself  and  the  tesi- 
mony  of  these  two  witnesses,  proponent  rested  his  case, 
and  the  first  motion  to  have  a  verdict  directed  on  behalf 
of  contestants  was  then  made  on  the  grounds  that  our 
statutes  require  two  witnesses  to  wills  of  realty,  the  will 
in  this  case  being  of  that  character,  and  that,  as  assumed 
in  the  motion,  the  due  execution  of  the  will  must  therefore 
be  affirmatively  proven  by  both  of  the  subscribing  wit- 
nesses, or  the  will  cannot  be  established.  The  trial  Court, 
after  hearing  extended  arguments  on  both  sides  of  the 
question,  indicated  that  the  motion  was  well  based,  and 
that  a  verdict  should  be  directed  in  accordance  therewith ; 
but,  on  motion  of  counsel  for  proponent,  the  witness 
Branch  was  recalled  and  asked  further  as  to  whether  or 
not  Mrs.  Bailey  was  present  at  the  time  the  witnesses 
signed  the  will ;  and  counsel  was  permitted  to  go  and  pro 
pound  further  questions  to  the  witness  Hall. 

For  the  present,  waiving  the  question  of  whether  it  was 
proper  to  permit  the  witness  Branch  recalled  after  the 
motion  to  have  a  verdict  directed  had  been  made,  and  to 
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permit  the  witness  Hall  to  be  further  examined  there- 
after, and  treating  the  case  as  it  stood  when  proponent 
rested,  we  are  of  the  opinion  that  the  trial  Court  took 
an  erroneous  view  of  the  sufficiency  of  the  evidence  to 
carry  the  case  to  the  jury ;  and  that  if  no  other  proof  had 
been  offered  the  motion  to  direct  a  verdict  should  have 
been  overruled. 

In  the  case  of  Beadles  v.  Alexander,  9  Baxter,  604, 
it  was  held,  to  quote  from  the  second  division  of  the 
syllabus,  as  follows: 

"When  the  fact  that  the  signature  of  the  subscribing 
witnesses  are  genuine  is  established,  and  nothing  else 
appears,  the  presumption  that  the  attestation  was  in  the 
presence  of  the  testator  is  conclusive.  But  if  there  be 
positive  testimony  on  the  subject  by  the  subscribing  wit- 
nesses or  otherwise,  it  then  becomes  a  question  for  the 
jury  to  settle  upon  all  the  evidence." 

In  Jones  v.  Arterbum,  11  Hump.,  98,  at  page  103,  it 
is  said: 

"Where  from  the  afflux  of  time  or  other  circumstances, 
it  is  shown  upon  diligent  inquiry,  that  the  handwriting 
of  one,  or  more,  subscribing  witnesses  cannot  be  proved, 
that  proof  of  the  signature  of  one  witness,  and  that  of  the 
testator,  and  lastly  upon  failure  of  proof  of  the  signa- 
tures of  all  the  witnesses,  proof  of  the  handwriting  of  the 
testator  by  two  witnesses,  will  authorize  the  paper  to  be 
submitted  to  the  jury,  upon  which  they  may  find  the  fact 
of  execution." 

In  the  case  of  Alexander  v.  White,  7  Cold.,  126,  it  was 
said :  "The  jury  may,  in  the  absence  of  direct  testimony, 
infer  the  due  execution  of  the  will  from  the  circumstantial 
evidence." 

In  the  case  of  Crockett  i\  Crockett,  Meigs.,  95,  a  will 
was  set  up  on  the  testimony  of  only  one  of  the  subscribing 
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witnesses,  it  appearing  that  the  other  witness  was  living, 
but  out  of  the  state.  The  one  witness  who  testified  swore 
that  he  had  been  sent  for  to  go  to  the  house  of  the  testator, 
that  he  went  and  there  found  the  other  subscribing  witness, 
that  the  testator  signed  it  and  acknowledged  it  to  be  his 
last  will  and  testament,  and  that  he  and  the  other  witness, 
in  the  presence  and  at  the  request  of  the  testator,  wit- 
nessed it;  and  this  was  held  sufficient  to  take  the  case  to 
the  jury. 

]!^ow,  in  the  case  at  bar,  we  have  the  testimony  of  ono 
of  the  subscribing  witnesses  identifying  the  will,  and 
swearing  that  he  and  the  other  witness  signed  it  at  the 
request  of  the  testatrix,  and,  as  he  thinks,  in  her  presence ; 
and  swearing  to  the  signature  of  the  other  witness;  and 
that  in  his  opinion  the  testatrix  was  of  sound  mind. 
Under  the  holding  in  the  Crockett  case,  just  referred  to, 
there  can  be  no  question  of  there  being  sufficient  evidence 
of  the  due  execution  of  the  will  to  take  the  case  to  the  jury 
on  the  testimony  of  this  one  subscribing  witness,  even  if 
there  were  nothing  else  in  evidence  than  that  and  the  will ; 
and  under  the  Beadles-Alexander  case,  even  if  the  witness 
had  had  no  character  of  recollection  as  to  whether  or  not 
Mrs.  Bailey  was  present  when  the  witnesses  subscribed 
to  the  will,  the  presumption  that  it  was  witnessed  in  her 
])resence  and  of  other  necessary  facts  to  make  it  a  valid 
will  would  be  sufficient  to  carry  the  case  to  the  jury. 

The  insistance  of  counsel  for  plaintiffs  in  error  is  based 
on  a  misapprehension  of  our  statutes.  Shannon's  Code, 
Sec.  3895,  relied  on,  provides  as  follows : 

^'Xo  last  will  or  testament  shall  be  good  or  sufficient  to 
convey  or  give  an  estate  in  lands,  unless  written  in  the 
testator's  lifetime,  and  signed  by  him,  or  by  some  other 
person  in  his  presence  and  by  his  direction,  and  subscribed 
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in  his  presence  by  two  witnesses  at  least,  neither  of  whom 
is  interested  in  the  devise  of  said  land." 

It  will  be  obsen^ed  by  an  examination  of  the  words  of 
this  statutory  provision  that  it  applies  to  the  manner  of 
the  execution  of  the  will,  rather  than  to  the  manner  of 
proving  that  it  was  duly  executed  on  an  issue  of  devisavit 
vel  non.  In  other  words,  the  statute  requires  that  at 
least  two  persons  shall  become  subscribing  witnesses  to 
the  instrument,  but  does  not  prescribe  what  the  evidence 
shall  be  that  it  has  in  truth  been  duly  executed.  It  does 
not  attempt  to  prescribe  any  rule  of  evidence.  Nor  does 
the  provision  of  Shannon's  Code,  Sec.  3910,  go  to  the 
extent  contended  for  by  contestants.  That  statute  pro- 
vides as  follows: 

"Upon  the  trial  of  the  issue  in  case  of  a  written  will 
with  witnesses,  it  shall  be  proved  by  all  the  living  wit- 
nesses, if  to  be  found,  and  by  such  other  persons  as  may 
be  produced  to  support  it." 

This  statute  has  frequently  been  construed  to  require 
the  proponent  of  a  will,  in  an  issue  such  as  is  involved 
here,  to  put  on  the  witness  stand  all  the  witnesses  to  the 
will,  but  it  has  been  held  that  he  is  not  bound  to  show 
by  each  aflSirmatively  all  the  facts  necessary  to  constitute 
due  execution,  or  that  the  proponent  is  even  bound  by  the 
testimony  of  such  witness.  On  the  contrary,  it  has  been 
held  that  the  proponent  could  contradict  such  witness  if 
he  should  deny  his  signature,  or  become  an  adverse  wit- 
ness.     Jones  V.  Arterburn,  11  Hump.,  97. 

When  the  proponent  in  the  case  at  bar  had  taken  the 
deposition  of  the  witness  Hall,  he  had  certainly  done  all 
that  could  be  required  of  him.  The  fact  that  the  witness 
was  so  paralyzed  that  he  could  not  attend  Court  would 
excuse  the  production  of  the  witness.       Then  when  the 
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witness  Branch  went  on  the  witness  stand  he,  without 
doubt,  made  out  a  case  to  go  to  the  jury. 

On  the  difference  between  having  to  call  all  the  sub- 
scribing witnesses  to  a  will,  and  having  to  prove  affirm- 
atively its  due  execution  by  each,  Professor  Wigmore, 
in  Vol.  3,  of  his  work  on  Evidence,  Sec.  2049,  after  dis- 
cussing the  question  from  various  angles,  says: 

"But  the  question  may  arise  as  a  separate  one  in  those 
jurisdictions  in  which  (following  the  Chancery  or  statu- 
tory rule)  all  the  attesting  witnesses  must  be  called;  for 
it  may  then  be  asked  further  whether  from  the  mouth  of 
each  of  them  must  be  obtained  separate  proof  of  execution 
— i.  e,,  whether  more  than  one  testimony  to  execution 
must  be  given.  The  question  is  usually  settled  by  im- 
plication, as  above  noted;  but  it  has  also  sometimes  been 
expressly  dealt  with  as  a  distinct  question,  and  has  been 
almost  imiversally  decided  in  accordance  with  the  original 
and  orthodox  view  taken  by  the  English  Court,  namely, 
that  testimony  to  all  the  elements  constituting  due  execu- 
tion, by  a  single  witness,  suffices.  A  contrary  result  can 
properly  be  reached  only  under  a  statute  expressly  requir- 
ing that  the  will  be  attested  ^and  proved'  by  more  than 
one  witness." 

It  becomes  unnecessary  to  notice  the  other  assignments 
of  error  based  on  the  trial  Court's  failure  to  direct  a  ver- 
dict, for  the  reason  that  if  the  motion  should  have  been 
overruled  when  first  offered,  it  should  have  been  over- 
ruled thereafter,  as  nothing  further  had  occurred  to  call 
for  its  application.  In  fact,  the  case  was  even  stronger 
in  behalf  of  proponent  when  the  motion  was  subsequently 
made. 

The  action  of  the  Court  in  permitting  the  attesting 
witness.  Branch,  to  be  recalled  under  the  circumstances 
already  stated,  and  of  permitting  the  witness  Hall's  depo- 
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sition  to  be  thereafter  taken,  is  also  complained  of,  but 
wo  deem  it  unnecessary  to  dwell  on  this  further  than  to 
say,  first,  as  already  herein  stated,  proponent  had  already 
made  a  sufficient  case  to  go  to  the  jury,  and  the  re-examina- 
tion before  the  jury  of  one  of  the  attesting  witnesses,  and 
the  re-taking  of  the  deposition  of  the  other,  could  there- 
fore not  have  operated  in  any  way  to  the  prejudice  of  con- 
testants; and,  second,  the  due  execution  of  the  will  was 
fully  made  out,  and  if  the  question  had  been  permitted  to 
rest  there,  there  was  nothing  to  submit  to  the  jury,  and 
the  Court  should  have  directed  a  verdict  in  favor  of  the 
will. 

The  matter  of  permitting  witnesses  recalled  or  permit- 
ting them  to  be  further  examined  otherwise,  is  a  matter 
so  exclusivelv  within  the  discretion  of  the  trial  Court 
that  an  Appellate  Court  would  not  reverse  because  thereof 
in  the  absence  of  a  palpable  abuse  of  that  right,  and  no 
such  abuse  is  shown  in  this  case. 

Another  assignment  of  error  challenges  the  correctness 
of  the  trial  Court's  action  in  permitting  Mrs.  Jones, 
a  daughter  of  the  attesting  witness  Hall,  to  give  in  evi- 
dence certain  statements  that  she  had  heard  her  father 
make  in  regard  to  what  had  occurred  at  the  time  the  will 
was  signed  by  the  testatrix  and  subscribing  witnesses ;  and 
under  the  holding  of  our  Supreme  Court  in  the  case  of 
Weatherhead  r.  Sewell,  9  Hump.,  271,  we  think  this 
testimony  was  clearly  incompetent,  for  the  reason  that 
it  was  hearsay ;  and  the  action  of  the  trial  Court  in  admit- 
ting it  was  undoubtedly  error.  The  testimony  of  this 
witness,  however,  in  so  far  as  incompetent,  went  only 
to  the  declarations  of  Mr.  Hall  as  to  the  manner  of  the 
execution  of  the  will,  and  the  error  was  entirely  harmless, 
for  the  reason  that  there  was  absolutely  no  testimony 
offered  tending  to  show  any  failure  in  the  requirements 
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of  the  statutes  in  the  manner  of  its  execution.  As  already 
held,  the  execution  of  the  will  had  already  been  established 
by  the  subscribing  witnesses  and  the  circumstances.  The 
execution  of  the  will  having  been  established  by  the  only 
testimony  on  that  question,  and  the  error  being  only  in 
admitting  incompetent  testimony  that  was  merely  cumu- 
lative it  was  innocuous. 

Thirteen  of  the  assignments  of  error  are  directed  at  the 
action  of  the  trial  Court  in  permitting  various  witnesses 
to  testify,  over  the  objection  of  plaintiffs  in  error,  that  in 
their  opinion  Mrs.  Bailey  was  of  sound  mind  at  or  about 
the  time  of  the  execution  of  the  will.  The  ground  of 
objection  made  in  such  case,  as  applied  to  the  assignments 
of  error  now  under  consideration,  was  that  the  witnesses 
had  not  given  sufficient  facts,  or,  in  some  instances,  had 
not  given  any  facts,  on  which  to  base  the  opinions  they 
expressed.  When  this  objection  was  first  made  on  the 
trial  of  the  case,  the  Circuit  Judge  ruled  that,  "if  a  wit- 
ness were  going  to  testify  here  that  he  thought  somebody 
was  of  unsound  mind,  then  he  could  relate  unusual  and 
strange  things  that  the  person  did,  but  if  the  witness  is 
going  to  testify  that  he  thinks  somebody  was  of  sound 
mind,  all  he  can  do  is  to  say,  *I  saw  him  every  day  and 
he  seemed  to  me  to  be  of  sound  mind;'  the  very  absence 
of  unusual  conduct  and  the  normal  action  of  the  person 
would  be  what  he  bases  his  opinion  on,  but  other\^se  that 
would  involve  his  telling  you  everything  that  he  ever  saw 
the  person  do,"  and  consistent  with  this  ruling  the  Court 
thereafter  imiformly  required  that  witnesses  who  were 
offered  to  give  testimony  of  imsoundness  of  mind  should 
be  required  to  give  facts  on  which  they  based  their  opin- 
ions, but  that  witnesses  who  were  offered  to  give  evidence 
that  the  testratrix  was  of  sound  mind  were  required  only  to 
show  an  acquaintance  with  her  and  such  associations  or 
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business  transactions  with  her  as  to  enable  them  to  form 
opinions,  but  did  not  require  that  the  facts  as  to  her 
demeanor,  looks,  etc.,  should  be  detailed  by  such  witnesses. 
The  insistence  here  is  that  this  w^as  erroneous  for  the 
reason  that,  under  our  decisions,  the  rule  requires  all  non- 
expert witnesses  who  testify  as  to  either  sanity  or  insanity 
to  give  reasons  for  their  opinions  by  detailing  the  acts, 
conversations,  looks,  etc.,  of  the  person  whose  sanity  is  in 
question.  In  other  words,  it  is  insisted  that,  r^ardless 
of  whether  such  witness  was  oflFered  to  prove  that  the  per- 
son whose  sanity  is  in  question  was  sane  or  insane,  the 
facts  as  to  the  acts,  conversation,  looks,  etc.,  of  the  tes- 
tatrix on  which  the  opinion  was  based  should  have  been 
detailed ;  and  many  of  our  cases  on  that  question  are  cited, 
quoted  from,  and  relied  on.  It  must  be  admitted  that, 
taking  the  language  of  our  cases  literally  and  broadly, 
they  so  hold.  It  appears,  however,  that  during  the  last 
few  years  the  Courts  of  the  country  have,  with  almost  if 
not  entire  unanimity,  been  drawing  distinctions  that  the 
older  cases  do  not  recognize,  and  which  do  not  appear  to 
have  been  called  to  the  attention  of  the  Courts  in  those 
cases.  This  comparatively  recent  modification  of  the 
older  holdings  is  well  illustrated  by  the  following: 

In  the  Encyclodsedia  of  Evidence,  Vol.  7,  page  468, 
which  was  published  in  1905,  the  rule  of  law  was  an- 
nouncel  in  broad  terms  as  follows :  "The  opinions  of  non- 
professional witnesses  as  to  the  sanity  or  insanity  of  a 
person  are  competent  only  when  given  in  connection  with 
the  facts  upon  which  such  opinions  are  based;". and  many 
cases  are  cited  from  thirty  separate  jurisdictions  in  sup- 
port of  that  proposition,  and  no  modifiaction  of  this  broad 
proposition  is  found  either  in  the  text  or  notes ;  yet  in  the 
supplement  of  the  Encyc.  of  Evidence  issued  in  1910,  the 
following  is  given  as  a  modification  of  the  broad  proposi- 
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tion  found  in  the  work  as  originally  published  only  five 
years  earlier :  "In  testifying  to  sanity  rather  than  insanity 
witness  not  limited  to  basing  his  opinion  on  facts  detailed ;" 
and  quite  a  number  of  eases  are  cited  in  support  of  this 
modification.  Sup.,  page  817.  Practically  the  same 
conditions  are  found  when  Wigmore  on  Evidence,  pub- 
lished in  1904,  and  the  supplement  to  that  work  published 
in  1908,  are  look  to.  In  Vol.  3,  of  Wigmore  on  Evidence, 
pages  2570-2576,  is  found  a  lengthy  note  giving  the  state 
of  the  law  on  the  question  now  being  considered  in  the 
various  jurisdictions  up  to  that  date,  and  in  this  note  the 
cases  reviewed  must  run  into  the  hundreds,  yet  only  inci- 
dentally are  three  cases  noted  as  having  called  attention 
to  the  difference  in  requiring  the  statement  of  facts  on 
which  the  opinion  is  based  as  applied  to  witnesses  who 
testify  to  insanity  rather  than  those  who  testify  to  sanity. 
On  the  other  hand,  the  supplement  published  just  four 
years  later  calls  attention  to  many  cases  modifying  the 
older  rule  on  the  bases  indicated. 

We  will  now  speak  of  some  of  the  cases  to  which  we 
have  had  access,  and  which  treat  of  the  modification  of 
what  might  be  regarded  as  the  older  rule: 

In  In  re  Wilson's  Estate,  111  Xorth western  Reporter, 
788,  the  Supreme  Court  of  Nebraska,  in  an  opinion 
handed  down  in  1907,  uses  the  following  language: 

"The  rule  is  well  established  that,  where  non-experts  are 
called  to  establish  the  insanity  or  want  of  mental  capacity 
of  a  party,  the  facts  upon  which  they  base  their  opinions 
must  be  first  stated,  in  order  that  the  Court  and  jury 
may  determine  whether,  from  the  facts  given  by  the  wit- 
ness as  the  basis  of  his  opinion,  it  is  well  founded.  When 
the  witness  is  called  to  establish  a  normal  condition  of  the 
mind  and  mental  capacity  to  transact  business,  the  rule 
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supported  by  the  greater  number  of  the  authorities  is  that 
those  well  acquainted  with  the  party  whose  mental  capacity 
is  the  subject  of  inquiry  may  testify  affirmatively  that  in 
his  opinion  such  person  was  of  sound  mind.  The  Su- 
preme Court  of  Iowa,  speaking  to  the  question,  uses  the 
following  language:  ^There  seems  to  be  no  controversy 
about  the  general  rule  that  one  who  shows  an  acquaintance 
with  the  person  whose  mental  capacity  is  in  question,  and 
is  familiar  with  his  general  conduct,  may  testify  affirma- 
tively that  in  his  opinion  such  person  was  of  sound  mind, 
while  the  opinion  that  such  person  was  of  unsound  mind 
must  be  based  on  facts  consisting  of  particular  acts  or 
conduct  indicating  unsoundness.'  In  re  Hull's  Will,  89 
N.  W.,  982,  117  Iowa,  738.  The  following  authoritiee 
are  all  to  the  same  effect:  Lamb  v.  Lippincott,  115 
Mich.,  611,  73  K  W.,  887;  People  v.  Borgettot,  99 
Mich.,  340,  58  N".  W.,  328 ;  Jones  on  Evidence,  Vol.  2, 
Sec.  366.  .  .  .  What  acts  or  circumstances  are  there 
that  an  acquaintance  can  relate  as  a  foundation  for  his 
opinion  that  a  party  is  of  sound  mind  except  that  he  has 
known  him  for  years,  has  had  a  close  personal  acquaintance 
and  has  never  observed  anything  in  his  speech  or  conduct 
denoting  insanity  or  mental  incapacity?  On  the  other 
hand,  the  insanity  or  mental  capacity  of  a  party  is  indi- 
cated by  many  acts  and  circumstances  which  are  observed, 
and  which  can  be  narrated  by  those  whose  opinions  are 
desired,  and  it  is  those  acts  and  circumstances  alone  upon 
which  the  non-expert  must  rely  for  his  opinion.  We 
believe,  therefore,  that  the  true  rule  is  that  it  is  a  suffi- 
cient qualification  for  a  non-expert  witness  called  to  tes- 
tify to  the  sanity  and  mental  capacity  of  a  party  to  show 
an  intimate  personal  acquaintance  with  him  and  oppor- 
tunities and  occasions  id  observe  his  actions  and  demeanor 
in  relation  to  his  sanity  at  the  time  it  is  called  in  question." 
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In  Lamb  v.  Lippincott,  115  Mich.,  611,  73  N.  W.,  887, 
referred  to  in  the  above  quotation  from  the  Nebraska  case, 
and  one  of  the  three  cases  referred  to  in  Wigmore  on  Evi- 
dence in  the  lengthly  note  of  Vol.  3,  pages  2570-2576, 
hereinbefore  referred  to,  which  was  decided  as  early  as 
1898,  and  which  appears  to  be  one  of  the  early  cases  to 
call  attention  to  the  modification  of  the  old  rule,  the  follow- 
ing is  found : 

"Sanity  is  the  rule;  insanity,  the  exception;  and  when 
it  appears  that  a  witness  has  known  a  person  for  a  long 
time,  and  has  never  known  anything  unusual,  either  in 
his  speech  or  actions,  he  is  competent  to  express  an  opinion 
that  the  man  is  sane,  because  sane  or  normal  acts  and 
speech  are  consistent  with  the  normal  condition,  sanity. 
Insanity,  however,  not  being  a  normal  condition,  before 
one  is  competent  to  say  that  another  is  insane  he  must 
state  some  fact  that  is  inconsistent  with  sanity ;  and  this 
is  not  done  until  the  witness  is  able  to  testify  to  something 
that  the  man  has  said  or  done  which  fairly  tends  to  show 
insanity." 

Without  quoting  further,  we  refer  to  the  following 
cases  that  we  have  had  access  to  and  which  apply  the 
modification  of  the  old  rule.  Caddell  v.  State,  129  Ala., 
57,  30  So.,  76;  Porter  v.  State,  140  Ala.,  87,  37  So.,  81; 
Parrish  v.  State,  139  Ala.,  16,  36  So.,  1012 ;  Proctor  r. 
Pointer,  127  Ga.,  134,  56  S.  E.,  Ill;  Glover  r.  State, 
129  Ga.,  717,  59  S.  E.,  816;  State  v.  Hayden,  131  Iowa, 
1,  107  N.  W.,  929 ;  Lucas  v.  McDonald,  126  Iowa,  678, 
102  N.  W.,  532;  State  v.  Lyons,  113  La.,  959,  37  So., 
890;  State  v.  Soper,  148  Mo.,  234,  49  S.  AV.,  1007; 
State  V.  Penna.,  35  Mont.,  535,  90  Pac,  787. 

The  questions  then  arising  are:  (1)  Is  the  modification 
of  the  rule  well  based?  and  (2),  have  our  cases  settled 
the  rule  to  the  contrary?       As  to  the  first  question,  we 
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are  inclined  to  think  the  modification  of  the  rule  has  sub- 
stantial basis  for  its  existence.  It  is  clear  that  one  who 
is  perfectly  sane,  going  about  his  ordinary  avocations,  and 
whose  sanity  has  never  been  questioned,  is  judged  by  his 
entire  course  of  conduct  rather  than  by  any  particular 
incident  or  incidents;  and  to  require  a  witness  who 
expresses  an  opinion  that  such  person  is  sane  to  give  facts 
on  which  to  base  that  opinion,  further  than  that  he  has  or 
had  sufficient  acquaintance  with  the  person  whose  sanity 
is  in  question,  or  sufficient  dealing  or  relations  with  him  to 
form  an  opinion,  would  be  to  require  the  picking  out  of 
some  special  act  or  acts  as  distinguished  from  a  series  of 
thousands  of  acts,  and  to  base  his  opinion  of  sanity  or  in- 
sanity on  such  special  acts.  This,  it  occurs  to  us,  is 
requiring  a  witness  to  separate  one  sane  act  or  a  few 
sane  acts  from  a  thousand,  and  say  that  he  bases  his  opin- 
ion on  those,  when  in  truth  he  does  not  do  so,  but  rather 
on  the  acts  of  years,  or  a  lifetime.  On  the  other  hand, 
take  one  whose  sanity  has  never  been  questioned  during 
an  acquaintance  of  years  and  let  reason  become  dethroned ; 
his  talk,  his  actions  and  looks  will  bespeak  his  changed 
condition  by  becoming  unusual.  His  acquaintances  notice 
the  unusual,  the  changed  conditions,  they  impress  everyone 
and  are  not  difficult  to  detail,  as  compared  with  the  former 
condition.  The  changed  look,  talk  and  actions  that  thus 
impress  the  friend,  neighbor  or  acquaintance  is  that  on 
which  the  opinion  of  insanity  is  based ;  and  it  but  reason- 
able that  the  facts  be  given  as  the  basis  of  the  opinion  of 
insanity.  In  other  words,  the  exceptions  to  the  rule 
attract  attention  and  make  such  impressions  as  that  those 
who  are  called  on  to  give  reasons  for  noting  the  exceptions 
can  give  them. 

Of  course,  whether  one  has  had  that  length  of  acquaint- 
ance or  intimacy  of  business  or  social  dealings  on  which 


390  COUET  OF  CIVIL  APPEALS, 

Wheeler  v.  Parr. 

to  base  an  opinion  is  necessarily  a  question  for  the  trial 
Court  in  the  first  instance,  as  pointed  out  in  the  case  of 
State  V.  Lyons,  supra.  It  also  follows  that  on  cross- 
examination  of  those  who  testify  as  to  sanity  the  witnesses 
can  be  interrogated  as  to  their  opportunities  for  judging 
of  the  matter  about  which  they  speak;  and  Courts  and 
juries  in  weighing  such  testimony  should,  among  other 
things,  consider  the  opportunities;  so  we  see  no  injustice 
that  a  modfication  of  what  we  have  styled  the  old  rule  in 
Tennessee  can  bring  to  any  one. 

As  to  whether  our  own  cases  have  settled  the  law  in 
Tennessee  against  the  application  of  the  modifications  we 
will  now  make  inquiry. 

The  case  of  Gibson  v.  Gibson,  9  Year.,  329,  is  the  first 
one  in  which  our  Supreme  Court  had  occasion  to  deal 
with  the  question  of  the  testimony  of  non-expert  witnesses 
on  the  question  of  sanity  or  insanity.  As  stated  in  that 
case,  "Upon  the  trial  of  the  cause,  the  defendant  asked 
several  witnoses,  who  were  not  subscribing  witnesses,  and 
who  had  stated  the  conduct  and  conversation  of  the  testa- 
tor, their  opinions  as  to  the  state  of  testator's  mind  and 
capacity  at  the  time  the  will  was  made." 

On  objection  being  made,  this  testimony  was  held  incom- 
petent. Our  Supreme  Court,  speaking  through  Judge 
Reese,  in  formulating  rules  as  to  the  admissibility  of  evi- 
dence of  sanity  or  insanity,  said:  "First,  attesting  wit- 
nesses, and  they  only,  are  trusted  to  give  their  opinion 
merely,  and  without  cause  or  reason  assigned,  of  testator's 
sanity;  secondly,  physicians  may  state  their  opinion  of 
the  soundness  of  tx?stator's  mind,  but  they  must  state  the 
circumstances  or  symptoms  from  which  they  draw  their 
conclusions.  As  to  all  others,  their  opinions,  considered 
merely  as  opinions,  are  not  evidence,  but,  having  stated 
the  appearance,  conduct,  or  conversation  of  testator,  or 
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other  particular  fact  from  which  his  state  of  mind  may  be 
inferred,  they  are  at  liberty  to  state  their  inference,  con- 
clusion, or  opinion,  as  to  the  result  of  those  facts." 

It  will  be  remembered  that  the  witnesses  who  were 
oflFered  in  the  Gibson  case,  and  whose  testimony  was  re- 
jected, were  offered  to  prove  insanity,  not  sanity;  so  that 
there  was  no  occasion  for  passing  on  the  qualifications  of 
witnesses  who  are  offered  for  the  purpose  of  proving 
sanity  rather  than  insanity.  It  will  be  also  observed 
that,  while  the  rule  as  there  formulated,  taken  in  its  broad 
language,  would  apply  to  witnesses  of  both  clases,  the  fur- 
ther language  of  the  Court  shows  it  to  be  the  unusual  con- 
duct characteristic  of  the  insane  that  it  was  contemplated 
the  witnesses  should  speak  of.  The  further  language  we 
refer  to  is  as  follows: 

"How  can  a  witness  decribe  the  dissociated  and  flighty 
conversation  of  a  lunatic;  the  fear,  the  horror,  the  frenzy 
of  his  eye;  how  communicate  the  influences  which  mind 
produced  upon  mind  if  he  must  not  speak  of  inferences, 
impressions,  or  conclusions?  After  all,  it  is  the  facts 
which  a  witness  details,  the  conduct  which  he  describes, 
which  chiefly  and  permanently  constitute  the  testimony  to 
be  relied  on." 

Our  next  case  to  speak  on  the  question,  and  which 
refers  to  and  approves  the  holding  in  the  Gibson  case,  is 
Norton  v.  Moore,  3  Head,  480.  The  question  at  issue 
there  was  the  condition  of  a  slave,  and  the  witness  whose 
testimony  was  being  considered  had  given  facts  on  which 
to  base  an  opinion  as  to  an  abnormai  rather  than  a  normal 
condition.  The  Supreme  Court  in  that  case,  in  referring 
to  the  testimony  which  had  been  offered,  said :  "She  not 
only  states  the  circumstances,  or  symptoms  in  her  answer 
to  the  interrogatory  above  named,  but  details  other  facts 
tending  to  show  the  diseased  condition  of  the  slave;"  yet 


392  COURT  OF  CIVIL  APPEALS, 

Wbeeler  v.  Parr. 

the  trial  Court  excluded  this  evidence.  This,  of  course, 
was  error,  and  the  case  was  reversed  because  of  the  error ; 
but  it  will  be  noted  that  the  question  of  testifying  to  a 
normal  condition  was  not  involved. 

Our  next  case  on  the  question  is  that  of  Puryear  i\ 
Reese,  6  Cold.,  21,  and  in  that  case,  as  in  the  preceding 
one,  the  action  of  the  trial  Court  in  excluding  the  testi- 
mony of  a  witness  who  was  offered  by  the  proponent  of  a 
will  on  the  question  of  sanity  was  held  erroneous  and  the 
ease  reversed.  From  the  meager  statement  of  facts  found 
in  that  case  it  would  appear  that  the  witness  did  no  more 
than  give  the  extent  of  his  acquaintance,  but  this  was 
erroneously  held  incompetent  by  the  lower  Court.  The 
opinion,  in  so  far  as  it  bears  on  the  incompetency  of  the 
witness  to  testify,  is  as  follows :  "On  the  trial  of  the  cause, 
the  party  propounding  the  will,  after  an  examination  of 
the  witness,  who  had  frequently  seen  the  testator,  and 
had  conversations  with  him,  before,  and  about  the  time 
of  the  making  of  the  will,  was  asked  the  question  in  view 
•of  all  that  he  had  stated:  Whether  the  testator  was,  at 
the  time  of  making  the  will,  ^f  sound  and  disposing  mind 
:and  memory,"  and  the  failure  of  the  Court  to  permit  the 
witness  to  answer  this  question  was  held  error.  Now, 
if  what  is  said  in  that  opinion  as  to  the  disclosure  of  the 
^vitness  contains  in  substance  all  that  the  witness  testified 
to,  then  the  holding  in  that  case  is  not  only  not  against, 
but  in  favor  of,  the  modification  of  the  rule  applied  by  the 
trial  Court  in  the  instant  case.  In  any  event,  it  was  pro- 
prosed  to  prove  sanity,  not  insanity. 

Our  next  case  to  be  considered  is  that  of  Dove  v.  State, 
3  Ileis.,  348,  36G.  In  that  case  witnesses  were  offered 
by  whom  it  was  proposed  to  prove  that  the  defendant 
below  was  insane  at  the  time  of  the  commission  of  the 
offense  with  which  he  was  charged,  and  the  testimonv  was 
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excluded.  The  Supreme  Court,  in  speaking  of  the  action 
of  the  lower  Court,  said:  "The  rejection  of  the  opinions 
of  the  witnesses,  based  upon  the  facts  and  circumstances 
stated  by  them,  was  erroneous."  So  again,  the  case  is 
not  controlling  here  for  the  reason  that,  although  the  wit- 
nesses were  oflFered  to  prove  insanity,  they  had  given  such 
facts  as  made  them  competent ;  and  the  same  is  true  of  our 
next  case  of  Wisener  v.  Maupin,  2  Bax.,  342.  In  both 
cases,  as  the  Court  expressly  holds,  the  witnesses  had  qual- 
ified by  giving  in  evidence  sufficient  facts  on  which  to 
base  opinions  as  to  insanity;  and,  of  course,  the  holdings 
could  not  be  controlling  or  even  in  point  here. 

In  the  cases  of  Kirkpatriclc  v.  Kirkpatrick,  1  Shannon's 
Cases,  258,  and  Railroad  v.  Brundige,  6  Cates,  31,  84 
S.  W.,  805,  the  witnesses  were  not  asked  simply  as  to  the 
question  of  sanity,  but  were  asked  further  as  to  whether 
those  whose  sanity  was  in  question  had  sufficient  capacity 
to  execute  the  instruments  in  question,  and  for  the  reason 
that  the  witnesses  were  aske<l  to  pass  on  the  exact  question 
to  be  considered  by  the  jury,  as  held  in  both  cases,  the 
evidence  was  not  admissible.  In  Jorues  v.  Oalbreath,  59 
S.  W.,  350,  decided  by  the  Court  of  Chancery  Appeals 
and  approved  by  our  Supreme  Court,  the  witnesses  were 
testifying  as  to  insanity  and  qualified  by  giving  the  facts. 

It  will  be  seen  that  not  one  of  our  cases  involves  the 
question  now  at  issue ;  and  not  one,  when  the  facts  of  each 
case  are  looked  to,  and  the  question  at  issue  in  each'  is  con- 
sidered, in  any  sense  militates  against  applying  the  modi- 
fication of  the  rule  in  so  far  as  the  tostimonv  of  witnesses 
who  speak  of  sanity  rather  than  insanity  goes.  We  are 
therefore  of  opinion  that  the  rulings  of  the  lower  Court 
were  correct. 

It  need  but  be  said  that  it  is  not  unusual  in  establishins: 
general  rules  to  use  broader  language  than  the  facts  justify, 
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and  to  overlook  exceptions  which  other  facts  and  the  fur- 
ther developments  of  a  progressive  science,  such  as  the 
law  is,  may  call  for.  This  is  of  daily  occurrence,  and 
the  fact  that  such  occurred  in  the  Oibson  case  should  not, 
in  our  opinion,  stand  in  the  way  of  applying  a  correct 
principle  in  the  case  at  bar.  We  are  of  opinion  that  the 
rulings  of  the  learned  trial  Judge  on  the  question  of  quali- 
fications of  those  witnesses  by  whom  it  was  proposed  to 
prove  sanity  were  correct,  and  the  assignments  of  error 
based  thereon  are  overruled. 

There  is  another  assignment  of  error  based  on  an 
alleged  action  of  the  Court  in  permitting  a  witness  to 
testify  as  to  Mrs.  Bailey's  having  sufficient  mental  capac- 
ity to  make  a  will,  but  on  a  careful  reading  of  the  entire 
testimony  of  the  witness  in  the  examination  of  whom  this 
error  is  said  to  have  been  committed  we  find  no  such  ruling 
of  the  Court  as  that  complained  of.  On  the  contrary, 
we  find  that  the  trial  Court,  when  questions  were  put  to 
other  witnesses  in  such  form  as  to  call  for  the  ability  of 
the  testratrix  to  make  a  will,  properly  ruled  thereon.  We 
find  in  one  deposition  testimony  of  the  character  indi- 
cated by  the  assignment  of  error,  but  no  exception  was 
made  to  it,  and,  of  course,  the  trial  Court  cannot  be  put 
in  error  for  permitting  evidence  to  go  to  the  jury  when 
no  objection  was  offered.  This  assignment  is  therefore 
overruled. 

There  is  still  one  other  assignment  of  error  based  on 
the  charge  of  the  Court  in  defining  testamentary  capacity, 
but  counsel  for  plaintiffs  in  error  in  their  briefs  do  no 
more  than  merely  assign  error  on  this  portion  of  the  charge. 
No  effort  is  made  to  point  out  wherein  there  is  error,  no 
authority  cited — nothing  is  done  more  than  set  out  a 
lengthy  portion  of  the  charge  and  say  it  contains  error. 
This  is  not  a  sufficient  assignment  of  error.       We  might 
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further  say  that  we  see  nothing  wrong  in  the  language 
set  out  in  the  assignment,  and  are  not  surprised  at  counsel 
for  failing  to  point  out  error  in  it  or  back  up  their  posi- 
tion by  authority. 

The  result  is  the  judgment  of  the  lower  Court  based  on 
the  verdict  of  the  jury  supporting  the  will  is  affirmed, 
and  plaintiffs  in  error  will  pay  the  costs. 


T.  W.  Brown  v.  Dayton  C.  &  I.  Company  et  al.   • 

Writ  of  certiorari  denied  by  Supreme  Court. 
(Knoxville.        September    Term,    1912.) 

1.  Appeal.    Equity  cause.    Assignment  of  error  by  appellee. 

The  appellee  In  an  equity  cause  in  which  a  broad  appeal  Is 
taken  may  assign  errors  upon  questions  of  law. 

2.  Same.    Jurisdiction. 

The  appellee  may,  without  excepting  in  the  lower  Court  and 
without  appealing,  raise  the  question  of  Jurisdiction  of  the 
subject-matter. 

3.  JxTBiSDicnoN.    Local.    Transitory. 

The  Courts  of  this  state  have  no  jurisdiction  of  an  injunction 
suit  to  restrain  trespasses  upon  lands  lying  out  of  the  state. 


From  Hamilton  County. 


Appeal  from  the  Chancery  Court  of  Hamilton  County. 
T.  N.  McCoNNELL^  Chancellor. 
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Creed  F.  Bates  and  C.  W.  K.  Meacham  for  Com- 
plainant. 

BUBKETT,      MiLLEB    &    MOORE^      FOUST    &    PaYNE      for 

Defendant. 

Mr,  Justice  Higgins  delivered  the  opinion  of  the 
Court. 

This  suit  was  brought  in  the  Chancery  Court  of  Ham- 
ilton County,  Tennessee. 

The  subject  of  the  controversy  is  a  parcel  of  real  estate 
lying  in  Walker  County,  Georgia.  In  the  original  bill 
complainant  averred  that  he  was  the  owner  in  fee  and  in 
possession,  and  mad©  proper  averments  showing  his  de- 
raignment  of  title  and  right  of  possession.  He  alleged 
that  defendants  had  wrongfully  trespassed  upon  the  lands 
involved  by  cutting  ditches,  making  roads,  destroying 
timber  and  mining  ore  therefrom,  and  otherwise  injuring 
the  land.  His  prayer  was  for  an  injunction  restraining 
defendants  from  further  trespassing,  and  also  for  an  ac- 
counting for  the  ore  extracted,  and  for  the  damages  sus- 
tained by  reason  of  the  trespasses. 

Complainants  and  defendants  are  residents  of  Tennes- 
see. The  defendants  intei*posed  a  demurrer  challenging 
the  jurisdiction  of  the  Court  upon  the  ground  that  the 
suit  was  local  in  its  nature,  and  could  not  be  brought  in 
any  Court  in  this  state.  This  was  overruled.  IDefend- 
ants  thereupon  answered  and  the  cause  went  to  proof. 
Upon  final  hearing  the  original  bill  was  dismissed  ^^^ 
the  injunction  dissolved. 

Jfo  reason  was  assigned  bv  the  Court  for  his  action  in 
denying  complainant's  relief.  We  are  bound  therefore 
to  presume  that  he  dismissed  the  bill  because  the    rights 
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and  equities  thereof  were  met  and  overcome  by  defendants. 
Complainant  excepted  and  prosecute  this,  a  broad  appeal. 

It  is  urged  by  defendants  that  they  have  a  right  to 
assign  errors.  To  a  limited  extent  defendants  have  this 
right.  Under  a  broad  appeal  a  party  who  wins  in  an 
equity  cause  may,  without  prosecuting  an  appeal  himself, 
assign  as  error  any  erroneous  view  of  the  law  taken  by 
the  Chancellor.  Schaeffer  v.  Mitchell,  109  Tenn.,  181. 
In  this  rule  there  is  logic.  Claiming  this  right,  defend- 
ants assign  as  error  the  action  of  the  Chancellor  in  over- 
ruling their  demurrer  to  the  jurisdiction  of  the  Court. 
We  are  of  opinion  that  they  may  raise  this  question  and 
call  upon  us  for  a  decision  thereon.  Indeed,  the  juris- 
diction of  a  Court  otherwise  than  that  purely  personal  may 
be  raised  at  any  stage  of  the  cause.  Baker  v.  Mitchell, 
104  Tenn.,  610. 

The  learned  Chancellor  was  in  error  in  not  sustaining 
the  demurrer.  The  bill  presents  a  mongrel  or  conglom- 
erated action  of  ejectment,  trespass  and  a  bill  of  peace. 
It  is  purely  local  in  its  nature.  It  does  not  present  any 
feature  of  a  personal  or  transitory  nature.  If  not  an 
ejectment  suit  it  is  undoubtedly  an  action  of  trespass, 
like  the  old  common  law  action  of  quare  clausum  fregit, 
which  was  always  held  to  be  purely  local  and  to  be  brought 
in  a  Court  within  the  territory  in  which  the  land  wrong- 
fully entered  upon  was  situated.  McKeen  v,  Fisk,  1 
Howard,  241.  It  has  been  uniformly  held  by  the  Su- 
preme Court  of  the  United  States  that  an  action  of  tres- 
pass or  for  injury  to  land  must  be  brought  in  the  district 
Court  of  the  territory  in  which  the  land  lies.  Ellenwood 
V.  Chair  Co.,  158  U.  S.,  107.  In  Dubreuil  v.  Pa.  Co., 
130  Ind.,  139,  it  was  held  that  an  action  cannot  be  main- 
tained in  one  state  for  injury  to  land  in  another  state; 
and  it  was  adjudged  in  Niles  v.  Howe,  57  Vt.,  391,  that 
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objection  to  the  jurisdiction  of  the  Court  in  a  suit  of  this 
nature  might  be  raised  in  any  Court  in  which,  the  case 
was  to  be  heard  and  at  any  stage  of  the  cause.  We  think 
it  well  settled  in  our  own  state  that  an  action  for  trespass 
upon  or  injury  to  realty  must  be  brought  in  the  county 
in  which  the  land  lies.  Caruthers'  History  of  Lawsuit, 
50;  Roach  v.  Dameron,  2  Humph.,  427. 

The  experience  of  the  ages  has  demonstrated  the  wis- 
dom of  this  rule.  It  is  impossible  to  determine  an  action 
of  this  kind  without  an  investigation  of  the  title  and  right 
of  possession  and  the  nature  of  possession — all  purely 
local  questions  with  which  a  foreign  Court  is  never  pre- 
sumed to  deal  or  to  be  equipped  to  settle.  We  repeat  that 
the  common  law  has  wisely  relegated  these  questions  to 
the  local  forum,  and  that  the  fact  that  suit  is  brought  in 
a  Court  of  Equity  does  not  change  the  rule  when  the  suit 
partakes  of  the  old  common  law  action  of  trespass  for 
wrongful  entry  upon  or  injury  to  land. 

The  appeal  of  complainant  must  be  held  unavailing. 
The  decree  of  the  Chancellor  is  affirmed,  but  upon  the  dis- 
tinct ground  that  his  Court  has  no  jurisdiction.  It  neces- 
sarily results  that  this  litigation  will  be  terminated  upon 
a  question  not  involving  tlio  merits.  Complainant  will 
pay  all  the  costs. 
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Penina  Gary  and  Husband  v.  G.  Russell  Bbown  et  al. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
(Knoxville.       September  Term,  1912.) 

I 

1.  Road  Commissionebs.    Liability  for  defects. 

Road  commissioners  of  a  county  are  not  subject  to  suit  for  in- 
juries sustained  by  a  traveler  in  a  public  road  because  of  a 
defect  therein  where  it  Is  not  shown  that  they  had  funds  with 
which  to  repair  the  highway  and  wilfully  neglected  to  per- 
form their  duty ;  especially  when  the  statutes  are  silent  as  to 
the  right  to  sue. 

2.  Same. 

But  the  tendency  of  the  Courts  and  of  legislation  Is  to  hold 
highway  officers  to  a  strict  performance  of  their  duties,  and 
cases  may  arise  in  which  an  injured  person  may  be  permitted 
to  sue. 


Fbom  Hamilton  County. 


Appeal  in  error  from  the  Circuit  Court  of  Hamilton 
County.      C.  R,  Evans,  Judge. 

Meacham  &  McGauohey  for  Plaintiffs  in  Error. 

John  H.  Eaely  for  Defendant  in  Error. 

Mb.    Justice    Cate    delivered    the    opinion    of    the 
Court. 

This  is  an  action  to  recover    damages    for    personal 
injuries  resulting  to  the  plaintiff  in  error,  Penina  Gary, 
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by  reason  of  a  failure  on  the  part  of  the  defendants  in 
error  to  keep  in  repair  a  bridge  on  one  of  the  public  roads 
of  Hamilton  county  near  the  City  of  Chattanooga.  At 
the  conclusion  of  the  plaintiff's  evidence,  the  defendants 
moved  the  Court  to  direct  a  verdict  in  their  favor  on  the 
grounds  that  the  plaintiff  failed  to  prove  that  the  defend- 
ants were  the  duly  elected  road  commissioners  of  Hamil- 
ton county,  and  upon  the  further  ground  that  they  are 
not  liable  for  damages  as  a  matter  of  law  for  the  injuries 
complained  of  in  this  case. 

The  Court  sustained  the  motion  for  peremptory  instruc- 
tions and  dismissed  the  plaintiff  in  error's  suit.  Her 
motion  for  a  new  trial  being  overruled,  she  has  brought 
the  case  to  this  Court  and  has  assigned  errors. 

The  substance  of  the  errors  assigned  is  that  the  Court 
was  in  error  in  holding  that  the  defendants,  as  road  com- 
missioners of  Hamilton  county  were  not  liable  for  the 
negligence  complained  of  in  this  case. 

The  proof  in  this  record  is  undisputed,  and  it  is  to  the 
effect  that  about  August,  1911,  the  plaintiff  in  error, 
Penina  Gary,  was  traveling  along  a  public  highway,  near 
Churchville,  in  Hamilton  County,  Tennessee,  about  eight 
o'clock  in  the  evening,  being  on  her  way  from  the  City 
of  Chattanooga,  to  East  Chattanooga.  She  was  driving 
a  blind  horse,  which  fell  through  a  hole  in  a  bridge  across 
this  public  road,  and  as  a  result  of  falling  through  the 
bridge  the  horse  stopped  so  suddenly  as  to  pitch  the  plain- 
tiff in  error  from  the  wagon,  thereby  inflicting  upon  her 
considerable  injury. 

This  bridge  had  been  out  of  repair  for  at  least  two 
weeks.  For  a  portion  of  the  time  the  hole  in  the  bridge 
had  been  marked  by  sticking  a  broken  piece  of  plank  into 
it,  but  at  the  time  this  injury  occurred,  this  plank  had 
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fallen  down,  or  had  been  otherwise  misplaced,  but  just 
how  long  the  record  does  not  disclose. 

The  real  question  presented  for  our  determination  in 
this*  case  is  whether  or  not  the  defendants,  as  commission- 
ers of  public  roads  of  Hamilton  county,  are  liable  in 
damages  to  the  plaintiff  in  error.  This  suit  is  also 
brought  against  their  bondsmen. 

At  common  law  we  are  of  opinion  there  is  no  liability 
in  this  case.  The  common  law  rule  seems  to  be  that  a 
private  person  can  recover  damages  from  an  officer  only 
when  he  can  show  special  damage  to  himself,  which  must 
be  the  legal  and  natural  consequences  of  the  wrong  act. 
Butler  V.  Kent,  19  Johns  (New  York),  223;  State  v. 
Ruth,  9  S.  Dakota,  84. 

Where  the  breach  of  duty  is  one  which  the  officer  owes 
to  the  public  alone,  there  can  be  no  recovery  at  the  suit 
of  a  private  individual,  although  special  injury  thereby 
may  result  to  him.  School  District  Etc.  v.  Burress,  89 
N.  W.  Eep.,  609. 

The  personal  liability  of  the  officer  depends  not  only  upon 
the  nature  of  the  duty,  but  also  upon  the  person  or  body 
of  persons  in  whom  the  corresponding  right  inheres.  "For 
instance,  the  duty  of  the  county  clerk  to  file  mortgages  or 
artices  of  incorporation  duly  tendered  to  him  for  filing 
is  a  duty  owing  to  the  individuals  by  whom  such  instru- 
ments are  tendered.  On  the  other  hand,  his  duty  to 
record  the  proceedings  of  the  county  board  is  one  owing 
to  the  public  only."  In  the  one  case,  a  right  inheres  in 
the  individual  injured;  in  the  other,  it  is  exclusively  in 
the  public.  This  clear  and  obvious  distinction  is  the 
bass  of  the  rules  as  to  personal  liability  of  officers  to  indi- 
viduals for  non-performance  or  improper  performance  of 
ministerial  duties.  An  individual  has  no  right  of  action 
against  a  public  officer  for  breach  of  a  duty  o\ving  to  the 
27 
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public  only,  even  though  such  individual  is  specially 
injured  thereby.  McConnell  v.  Dewey,  5  Neb.,  385; 
State  V.  Harris,  89  Ind.,  363;  Moss  v.  Cummings,  44 
Mich.,  36 ;    Mechem  on  Public  Officers,  Sec.  598. 

So  it  seems  to  be  clear  that  where  the  duty  to  be  per- 
formed by  the  officer  is  one  for  which  he  receives  a  fee 
from  the  person  directly  interested  in  its  performance, 
as  in  the  case  of  service  of  process  by  the  sheriff,  recording 
of  conveyances  by  the  register  of  deeds,  or  duties  of  this 
character,  where  the  officer  is  acting  for  an  interested  party, 
the  officer  may  become  personally  liable  by  a  failure  to 
perform  his  official  duty  to  the  person  directly  interested. 

The  cases  seem  to  make  a  broad  distinction  between 
those  officers  whose  duties  are  of  a  general  public  nature 
and  who  act  for  the  public  at  large,  and  that  other  class 
of  officers  who  are  appointed  to  act  not  for  the  public  in 
general,  but  for  such  individuals  as  may  have  occasion  to 
employ  them  for  a  specific  fee  paid,  and  upon  this  distinc- 
tion it  seems  the  common  law  rule  is  founded,  and  is  not 
sustained  by  reason  and  principle.  For  in  the  one  case, 
the  officer  acts  for  the  public  in  general,  and  the  manner 
in  which  he  executes  his  trust  is  between  him  and  the 
public,  but  in  the  other,  he  acts  for  the  individual  for  a 
reward  eminating  from  him,  and  therefore  the  manner  in 
which  he  performs  his  duty  is  a  personal  matter  between 
him  and  the  individual.  This  distinction  is  clearly  made 
in  the  case  of  McConnell  v.  Dewey,  supra. 

The  rule  as  laid  down  by  Mr.  Cooley  in  his  Work  on 
Torts,  Vol.  2,  page  760,  is  as  follows: 

*^An  individual  can  never  be  suffered  to  sue  for  any 
injury  which  technically  is  one  to  the  public  only;  he 
must  show  a  wrong  which  he  specially  suffers,  and  damage 
alone  does  not  constitute  a  wrong." 
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On  page  784  of  the  same  volume,  the  learned  author 
says  there  seems  to  be  a  little  difficulty  in  determining 
whether,  where  an  officer  is  charged  with  the  duty  of  mak- 
ing and  repairing  highways  and  public  bridges,  this  duty 
can  be  regarded  as  a  duty  to  individuals  who  may  have 
occasion  to  use  the  public  way,  or  whether,  on  the  other 
hand,  it  is  to  be  considered  a  duty  to  the  public  only.  In 
!N'ew  York  it  was  decided  in  an  early  case,  that  an  action 
would  not  lie  against  an  overseer  of  highways,  at  the  suit 
of  a  party  injured  in  consequence  of  a  bridge  within  his 
jurisdiction  being  out  of  repair.  The  decision  in  the 
Xew  York  case  referred  to  by  the  learned  author  was 
grounded  partly  upon  the  fact  that  the  declaration  did 
not  show  that  the  overseer  had  in  his  hands,  or  under  his 
control  the  means  for  performing  the  duty  of  repair,  and 
in  part  upon  a  doubt  whether  the  superior  officers,  the 
commissioners  of  highways,  were  not  the  parties  in  fault ; 
but  the  reasoning  goes  to  the  full  extent,  that  the  duty  of 
repair  was  a  duty  to  the  public,  not  to  individuals.  The 
doctrine  of  the  early  New  "JTork  case  has  been  fully  ap- 
proved in  South  Carolina,  Ohio  and  Nebraska.  The 
rule  of  later  New  York  cases,  however,  is  that  highway 
commissioners  are  liable  for  damages  for  injuries  caused 
by  their  neglect  to  keep  the  public  ways  in  repair,  pro- 
vided they  have  the  means  of  doing  so.  We  believe  that 
no  state  has  gone  to  the  extent  of  holding  commissioners 
of  highways  or  overseers  of  public  roads  liable  for  injuries 
resulting  from  n^lect  to  repair  unless  it  be  averred  and 
proven  that  such  officers  have  funds  on  hand  with  which 
to  make  the  necessary  repairs,  and  further  that  they  have 
notice  that  the  repairs  are  necessary. 

In  the  case  of  Bennett  v.  Whitney,  94  New  York,  302, 
applying  the  later  rule  above  indicated,  it  was  held  that 
where  a  party  seeks  to  recover  damages  from  public  offi- 
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cers  for  neglecting  to  perform  their  duty,  the  complaint 
should  state  enough  to  show  a  violation  of  such  duty,  and 
that  highway  commisioners  are  not  liable  for  a  defect  in  a 
bridge,  if  it  is  not  alleged  that  they  had  suiScient  funds 
on  hand  to  repair  it,  as  they  are  not  required  to  spend 
their  own  money.  Of  course,  this  rule  could  not  obtain 
where  the  officer  is  charged  with  a  negligent  performance 
of  his  duties,  resulting  in  injury. 

While  we  think  the  common  law  rule  is  as  hereinbefore 
stated,  evidently  the  tendency  of  Courts  is  to  hold  those 
in  charge  of  public  highways  to  a  reasonably  rigid  account 
for  their  negligent  failure  to  keep  highways  and  bridges 
in  repair.  The  former  idea  was,  that  to  permit  officers 
to  be  subject  to  such  suits,  would  have  a  tendency  to  deter 
responsible  men  from  holding  such  positions,  but  the  later 
cases  are  not  much  in  sympathy  with  this  line  of  reasoning, 
and  the  tendency  is  to  hold  that  it  is  better  to  have  irre- 
sponsible officers  who  attend  to  their  duties  than  respon- 
sible officers  who  do  not. 

We  are  of  opinion,  however,  that  the  weight  of  authority 
is  against  liability  in  a  case  of  the  kind  here  involved. 
This  is  a  duty  which  the  officers  owed  to  the  general  public, 
and  was  not  a  duty  peculiarly  affecting  any  individual 
member  of  the  public,  and  unless  there  is  some  statute 
which  creates  liability  against  the  defendants  in  error  in 
this  case,  we  are  of  opinion  that  no  suit  to  recover  dam- 
ages can  be  maintained. 

It  is  insisted  that  the  defendants,  as  road  commission- 
ers, have  their  duties  defined  by  Chapter  368,  of  the  Acts 
of  1907,  and  an  amendatory  act  passed  in  1911,  being 
Chapter  487,  of  the  Acts  of  1911.  Under  Sec.  5,  of 
Chapter  368,  of  the  Acts  of  1897,  the  duty  of  the  super- 
intendent of  roads  is  as  follows:  It  shall  be  the  duty  of 
the  superintendent  of  roads  to  visit  and  examine  all  first, 
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second  and  third  class  roads  of  his  county  before  and  after 
they  have  been  worked,  and  shall  report  at  least  once  each 
month  to  the  board  of  public  commissioners  the  condi- 
tion and  progress  of  all  road  work  being  done  under  his 
sueprvision,  and  shall  submit  to  each  Quarterly  County 
Court  a  detailed  report  on  all  matters  coming  under  his 
supervision.  It  is  further  provided  that  the  superintend- 
ent of  roads  shall  be  held  responsible  for  the  condition  of 
all  public  roads  coming  under  his  supervision,  and  any 
wilful  failure  or  n^lect  of  duty  shall  be  a  misdemeanor 
in  office  for  which  he  may  be  removed  from  office  by  the 
Quarterly  County  Court,  and  for  which  he  may  be  prose- 
cuted. 

It  is  further  ])rovided  that  where  a  highway  becomes 
impassable,  the  superintendent  of  roads  may  direct  a  dis- 
trict road  overseer  to  have  the  same  repaired,  or  may 
himself  make  a  contract  for  its  repair,  without  making 
publication,  if  he  deem  such  action  necessary,  at  as  little 
expense  as  possible,  and  report  his  action  to  the  board  for 
ratification,  or  he  may  authorize  the  district  road  officer 
to  have  district  road  hands  on  the  section  where  the 
casualty  occurs  repair  the  same,  for  which  labor  such  hands 
shall  be  given  credit  on  their  labor  assessment  for  the 
ensuing  year. 

Section  4  of  Chapter  488  of  the  Acts  of  1911  provides 
that  the  roads  of  counties  shall  be  divided  into  convenient 
and  suitable  sections  by  the  superintendent  of  roads,  and 
that  he  shall  assign  each  section  to  a  foreman,  whose  duty 
it  shall  be  to  keep  the  same  in  good  repair.  He  shall 
put  footlogs  wherever  needed  across  small  streams,  main- 
tain ditches  on  each  side  of  the  road  of  sufficient  depth 
to  drain  the  roadbed  whenever  needed,  keep  in  repair 
all  bridges  of  less  than  fifteen  feet  in  length,  provided  that 
the  board  shall  not  let  such  bridge  work  by  contract ;  shall 
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put  in  drainage  tile  or  culverts,  when  necessary,  to  carry 
off  surface  water,  etc. ;  and  the  act  also  provides  that  the 
work  of  this  foreman  shall  be  inspected  at  regular  inter- 
vals by  the  superintendent  of  roads,  who  shall  make  a 
report  of  said  inspection  to  the  board  before  the  salary  of 
said  foreman  is  paid. 

We  are  of  opinion  that  under  Sec.  4  of  said  Chapter 
488  of  the  Acts  of  1911,  that  when  the  superintendent 
of  roads  shall  have  appointed  a  suitable  foreman  for  any 
particular  section  of  road,  that  it  is  the  duty  of  this 
foreman  to  keep  the  road  in  repair,  except  such  repairs  as 
may  come  under  the  jurisdiction  of  the  board  of  commis- 
sioners, and  then,  in  that  event,  we  are  of  opinion  that  it 
would  be  the  duty  of  the  section  foreman  to  notify  the 
superintendent  of  roads  of  any  casualty  which  rendered 
the  road  or  any  bridge  thereon  unfit  for  public  use,  and 
that  xmtil  he  had  such  notice,  that  he  could  not  be  said  to 
have  been  guilty  of  wilful  failure  or  neglect  of  duty  in 
failing  to  have  repairs  made. 

Many  of  the  cases  take  the  view  that  where  statutes 
provide  that  officers  may  be  indicted  for  failure  to  per- 
form public  duty  it  was  not  the  legislative  intent  that 
thev  should  be  further  burdened  bv  suits  of  individuals 
for  damages.  Such  cases,  however,  proceed  largely  upon 
the  idea  that  highway  duties  are  usually  performed  by 
officers  that  are  uncompensated.  This  reasoning,  of 
course,  would  not  apply  in  case  of  officers  who  were  elected 
to  devote  their  entire  attention  to  the  public  highways  of 
counties,  and  who  were  paid  an  adequate  salary  therefor. 

We  are  very  much  inclined  to  the  opinion  that  as  coun- 
ties become  more  highly  organized  and  developed,  and 
highway  officers  are  provided  with  adequate  compensa- 
tion for  services  rendered,  that  they  will,  and  must,  be 
held  to  a  high  degree  of  care  in  the  performance  of  their 
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duties   toward  th^  public.       But,  as  before  stated,  the 
more  advanced  cases  upon  this  subject  do  not  go  further, 
than  to  hold  that  the  highway  officers  are  liable  for  negr 
lect  and  failure  to  repair  when  such  breach  of  duty  is 
clearly  shown,  and  it  is  both  averred  and  proved  that 
they  have  funds  on  hand,  or  under  their  control,  with 
which  to  make  the  required  repairs.       There  is  no  aver- 
ment in  the  warrant  in  this  case  that  these  defendants 
in  error  had  funds  with  which  to  make  the  necessary 
repairs,  and  the  record  is  absolutely  silent  as  to  proof  on 
this  question.      So  we  are  of  opinion  that  from  the  decided 
weight  of  authority  that  this  action  will  not  lie  against 
the  defendants  in  error  at  common  law.       We  are  also 
of  opinion  that  no  such  action  is  given  by  statute.      We 
are  further  of  opinion  that  the  defendants  could  not  be 
said  to  have  wilfully  neglected  their  duty  in  this  regard, 
in  the  absence  of  proof  that  they  knew,  or  should  have 
known,  of  the  unsafe  condition  of  this  bridge,  and  we  are 
further  of  opinion  that  if  the  superintendent  appointed 
a  suitable  person  as  section  foreman  on  this  particular 
road,  which  we  must  presume,  in  the  absence  of  proof 
he  did  do,  that  the  duty  in  ascertaining  the  necessity  for 
this  repair,  and  repairing  this  bridge,  was  primarily  on 
the  section  foreman.       If  it  was  such  a  repair  as  he  was 
not  required  to  make  under  Sec.  4,  of  Chapter  488,  of  the 
Acts  of  1911,  it  was  then  his  duty  to  notify  the  superin- 
tendent of  the  needed  repair,  and  the  consequent  dangerous 
condition  of  the  highway,  and  upon  his  failure  to  do  so, 
and  in  the  absence  of  knowledge  otherwise  acquired  by 
the  superintendent,  or  board  of  commissioners,  we  are  of 
opinion  that  they  could  not  be  held  to  be  wilfully  negli- 
gent, and  liable  in  this  action  at  the  suit  of  plaintiffs 
in  error. 
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The  result  is  that  the  judgment  of  the  Circuit  Court 
directing  a  verdict  in  favor  of  the  defendants  is  affirmed 
with  costs. 


Southern  Railway  Company  v.  W.  S.  Oliveb. 

Writ  of  certiorari  denied  by  Supreme  Court. 
(Knoxville.       September  Term,  1912.) 

1.  Rahaoads.    Obstruction.    Dogs. 

A  dog  is  an  obstruction  or  object  on  a  railroad  track  within 
the  meaning  of  our  railroad  precaution  statutes. 

2.  Same.    Dog  running  at  large.     Vnrffgistered  female. 

The  owner  of  a  female  dog  over  three  months  old  may  recover 
for  her  wrongful  killing  while  running  at  large  and  without 
registration  as  required  by  Acts  1907,  Ch.  32,  when  she  is  at 
large  without  the  knowledge,  consent,  fault  or  connivance  of 
the  owner. 

3.  Same.    Same. 

Mere  faUure  to  register  does  not  deprive  the  owner  of  his 
property  right  in  such  dog.  It  is  only  when  he  commits  a 
misdemeanor  by  allouoing  her  to  be  at  large  without  registra- 
tion that  he  loses  his  right  of  action  for  injury  to  her. 

4.  Same.    Contributory  negligence.    Violation  of  statute. 

The  violation  of  a  statute  cannot  be  urged  as  contributory  neg- 
ligence such  as  would  bar  an  action  unless  it  be  shown  that 
this  violation  contributed  proximately  and  directly  to  the 
wrongs  charged  to  a  defendant. 
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5.  Practice.    Irregularity,    Estoppel, 

Plaintiff  in  error  will  be  'held  estopped  to  complain  of  an 
irregularity  in  procedure,  c.  g.y  where  two  are  named  as 
plaintiffs  and  the  record  is  silent  as  to  one  plaintiff,  where 
the  cause  was  treated  in  the  lower  Court  as  the  suit  of  one 
of  them. 


From  Washington  County. 


Appeal  in  error  from  the  law  Court  of  Johnson  City. 
Dana  Habmon,  Judge. 

Habb  &  BuRKOw  for  Plaintiff  in  Error. 

J.  R.  Gabpner  and  G.  S.  Chase  for  Defendant  in 
Error. 

Me.  Justice  Hughes  delivered  the  opinion  of  the 
Court. 

This  suit  was  brought  before  a  justice  of  the  peace  of 
Washington  county  in  the  names  of  W.  S.  Oliver  and  Pat 
Lovelace  to  recover  from  the  Southern  Railway  Co.,  as 
the  cause  of  action  is  alleged  in  the  warrant,  "damages 
caused  by  the  killing  negligently"  of  a  bird  dog.  Judg- 
ment being  rendered  "for  the  plaintiff  and  against  the 
defendant,"  by  the  justice  of  the  peace,  the  case  was  ap- 
pealed by  it  to  the  law  Court  of  Johnson  City,  and  a 
trial  there  likewise  resulted  in  a  judgment  for  the  plain- 
tiff, under  the  style  W.  8.  Oliver  v.  Southern  Railway 
Co,,  and  against  the  defendant,  for  $25.00,  from  which 
judgment  the  railway  company  prosecuted  an  appeal  to 
this  Court,  and  has  assigned  errors. 

The  case  in  the  Law  Court  of  Johnson  City  was  tried 
before  the  Judge  and  a  jury,  and  at  the  conclusion  of  all 
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the  evidence  the  Circuit  Judge  charged  the  jury  that  its 
verdict  would  be  "in  favor  of  plaintiff  against  the  railroad 
company,"  "for  the  reason,"  as  stated  by  the  Judge,  "that 
this  dog  appeared  as  an  obstruction  upon  the  railroad 
track,  and  the  railroad  company  did  not  observe  any  of 
the  statutory  precautions  at  all.  In  other  words,  that 
is  admitted."  There  was  therefore  submitted  to  the 
jury  only  the  questi6n  of  the  amount  of  recovery. 

Two  errors  are  assigned  in  this  Court,  the  first  of  which 
challenges  the  correctness  of  the  action  of  the  trial  Judge 
in  directing  the  jury  to  find  in  favor  of  plaintiff  below. 
It  is  not  insisted,  however,  in  connection  with  this  assign- 
ment, or  at  all,  that  there  was  any  dispute  as  to  the  facts 
to  go  to  the  jury,  or  any  conflict  in  the  testimony  to  be 
submitted  to  it.  The  insistance  is  that  the  dog  that  was 
killed,  being  a  female  over  three  months  old,  was  not 
shown  to  have  been  registered  as  required  by  Acts  of 
1907,  Chapter  32,  and  that  the  animal  was  running  at 
large  in  violation  of  that  statute,  and  that  for  these  rea- 
sons no  recovery  should  have  been  had.  The  uncontra- 
dicted testimonv  on  which  this  contention  is  based  is,  that 
the  animal  in  question,  a  bitch,  was  thirteen  or  fourteen 
months  old  at  the  time  killed,  and  that  the  plaintiff  below, 
W.  S.  Oliver,  in  whose  possession  it  appears  to  have  been 
kept,  habitually  kept  it  chained,  and,  as  he  expressed  it, 
"never  turned  her  loose;"  but  that  in  February,  1911,  as 
testified  by  Mr.  Oliver,  "She  slipped  the  hook — a  little 
spring  on  the  latch  had  got  mashed  down,  and  she  got 
loose  that  way;"  and  that,  after  having  thus  gotten  loose, 
she  went  upon  the  railroad  track,  and  in  crossing  what 
some  of  the  witnesses  speak  of  as  a  trestle,  but  what  is 
referred  to  by  others  as  a  bridge,  which  appears  to  have 
been  in  the  corporate  limits  of  Johnson  City,  she  was  run 
over  and  killed  abo^t  seven  o'clock  in  the  morning.     The 
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only  eyewitness  to  the  killing  testifies  that  from  the  time 
he  himself  first  saw  the  dog  on  the  track  there  was  nothing 
to  prevent  those  in  charge  of  the  movement  of  the  train 
and  on  the  engine  from  seeing  it  in  time  to  have  brought 
the  train  under  control;  that  the  train  at  the  time  was 
running  at  what  he  estimates  as  ten  miles  an  hour,  but 
that  no  whistle  was  blown  and  no  effort  was  made  to  stop 
the  train.  He  says  the  dog  was  in  plain  view  of  one 
who  might  have  been  on  the  lookout,  and,  as  indicated, 
this  testimony  is  undisputed.  Mr.  Oliver  swears  that  the 
dog  had  a  collar  on  with  his  name  on  the  collar,  but  is 
not  asked  and  does  not  explain  whether  or  not  she  had 
been  roistered.  The  witness  who  saw  the  train  run  over 
the  animal,  it  appears,  was  handed,  while  on  the  witness 
stand,  a  chain,  and  possibly  a  dog  collar,  which  he  say& 
was  taken  off  the  dog  after  killed;  and  it  appears  also 
from  his  testimony  that  this  chain  or  collar  had  on  it 
"Walter  Oliver,"  the  name  of  plaintiff  below;  and  the 
name  of  the  dog,  "j^ell."  It  does  not  appear  whether 
anything  else  was  on  it  or  not.  This  chain  and  collar 
were  put  in  evidence  for  the  purpose  of  identifying  the 
animal,  as  is  shown  by  the  record. 

It  further  appears  that  when  the  parties  went  into  the 
trial  of  this  case,  each  side  to  the  controversy  made  a 
statement  before  the  Judge  and  jury  of  what  the  suit  was 
about  and  its  object;  the  statement  on  behalf  of  plaintiff 
being  that,  "This  suit  is  brought  by  W.  S.  Oliver  to 
recover  damages  against  the  Southern  Railway  Co.  for  the 
killing  of  .a  bird  dc^.  We  claim  that  it  was  done  negli- 
gently by  the  railroad  company,  and  that  the  company 
is  liable  to  Mr.  Oliver  in  damages  for  the  value  of  this 
bird  dog ;"  and  in  response  to  a  query  by  the  Court  made 
in  connection  with  this  statement  it  was  further  stated 
that  the  claim  was  that  the  dog  appeared  as  an  obstruc- 
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tion  on  the  track  and  that  the  statutory  precautions  were 
not  observed.  The  statement  on  behalf  of  the  railroad 
company  was  as  follows : 

"If  the  Court  please,  the  defense  is,  in  the  first  place, 
the  statutory  precautions  do  not  apply  in  a  case  of  this 
kind,  and  in  the  next  place,  that  the  train  ran  over  and 
killed  an  old  proud  bitch,  and  that  it  was  a  good  thing, 
and  that  the  railroad  company  ought  to  have  a  verdict 
against  the  plaintiff  in  rendering  to  the  public  a  good,  that 
it  should  be  proud  of." 

It  also  appears  that  during  the  progress  of  the  trial,  and 
at  the  time  the  witness  who  saw  the  train  run  over  the 
dog  and  the  failure  to  observe  the  precautions  required  by 
statute  testified  to  these  matters,  the  Court,  addressing 
counsel  for  the  railroad  company,  made  this  inquiry: 
What  have  you  gentlemen  to  say  on  the  observance  of  the 
statute?"  and  that  Mr.  Harr,  of  counsel  for  the  railway 
company,  replied :  **We  think  it  as  much  the  duty  of  the 
dog  to  observe  the  train,  and  (as)  it  was  for  the  trainmen 
to  observe  him." 

From  this  it  will  be  seen  that  at  the  beginning  and 
during  the  progress  of  the  trial  the  defense  was  that  the 
statutory  precautions  did  not  apply,  and  that  the  railroad 
company  had  rendered  a  service  to  the  public  by  killing 
a  proud  bitch;  and  it  can  be  here  said  that  at  no  time 
during  the  progress  of  the  trial  was  there  an  intimation 
that  any  failure  to  register  the  dog  as  required  by  statute, 
or  that  permitting  her  to  run  at  large  contrary  to  statute, 
would  be  relied  on  as  a  defense;  nor  does  it  appear  that, 
in  the  motion  for  a  new  trial,  or  at  any  time  in  the  trial  of 
the  case  below,  or  after  the  trial,  the  question  of  whether 
the  dog  was  registered  or  not  was  referred  to.  The  fact 
that  it  had  on  a  collar  with  the  name  of  the  owner  thereon 
and  the  name  of  the  dog  appeared  only  as  an  incident  of 
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identifying  the  dog,  as  already  stated,  and  whether  that 
collar  had  on  it  also  the  name  of  the  county  and  the  reg- 
istered number  of  the  animal,  as  required  by  statute,  does 
not  appear. 

The  insi«tance  before  this  Court,  however,  on  behalf 
of  the  railroad  company,  is  that,  ^^It  does  not  appear  from 
the  proof  that  the  collar  had  a  clip  or  tag  attached  with 
the  county  and  the  registered  number  of  the  animal 
stamped  thereon,"  and  that  "there  was  no  testimony  intro- 
duced to  show  that  she  was  a  registered  animal;"  and 
these  contentions  of  fact  are  entirely  sound,  the  record 
only  disclosing  an  absence  of  proof  on  these  questions.  It 
is  insisted  also  that  the  animal  "was  evidently  running 
at  large  in  violation  of  Acts  of  1907,  Chapter  32,  Sec. 
4,"  and  that  "this  being  true,  the  plaintiff  was  not  entitled 
to  recover,"  and  a  memorandum  opinion  by  our  Supreme 
Court  in  the  case  of  Southern  Railway  v.  J.  D.  Oorrell, 
decided  at  this  place  in  November,  1911,  is  relied  on  as 
the  sole  authority  for  the  contention.  The  memorandum 
opinion  in  the  case  referred  to  is  very  short.  It  is  as 
follows : 

"The  two  dogs  killed  on  the  trestle  of  the  railway  com- 
pany were  running  at  large,  in  violation  by  the  owner,  of 
Acts  1901,  Chapter  50 ;  and  as  to  one  of  them,  in  viola- 
tion of  the  Acts  of  1907,  Chapter  32.  The  majority  of 
the  Court  are  of  the  opinion  that,  in  as  much  as  the  owner 
was  guilty  of  a  misdemeanor,  in  permitting  the  dogs  to 
run  at  large,  he  can  recover  nothing  against  the  company 
for  accidentally  killing  them.  Mr.  Justice  Green  and 
I  dissent  from  this  view.  We  think  the  sections  of  the 
Code  requiring  the  duty  of  the  railroad,  when  an  obstruc- 
tion appears  on  the  track,  the  observance  of  the  statutory 
precautions,  are  imperative;  and,  at  most,  the  defendant 
would  be  entitled  to  a  reduction  of  the  damages,  for  his 
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contributory  negligence  in  permitting  the  dogs  to  run  at 
large. 

"As  a  result  of  this  view  of  a  majority  of  the  Court, 
the  judgment  of  the  Court  of  Civil  Appeals,  and  the 
trial  Court,  must  be  reversed,  and  the  case  remanded  to 
the  Court  below  for  a  new  trial.  Neil,  J." 

Without  in  any  way  questioning  the  correctness  of 
the  holding  of  our  Supreme  Court  in  the  Gorrell  case, 
we  are  not  able  to  assent  to  the  contention  that  under  the 
facts  of  the  case  at  bar,  there  can  be  no  recovery,  and  this 
conclusion  we  have  reached  for  two  reasons:  First,  as 
just  shown,  there  is  nothing  more  here  than  a  mere  absence 
of  evidence  as  to  whether  the  animal  was  roistered  or 
not,  and  taking  this  fact  in  connection  with  the  further 
fact  that  the  defense  relied  on  in  the  Court  below  is  affir- 
matively shown  to  have  not  been  based  on  the  ground  that 
the  animal  was  running  at  large  in  violation  of  any  statute, 
but  on  entirely  different  grounds,  and  the  further  fact 
that  no  question  appears  to  have  been  raised  on  the  trial 
below  as  to  whether  the  animal  was  or  was  no£  registered, 
and  that  all  the  evidence  that  now  appears  on  that  ques- 
tion cropped  out  merely  incidently,  we  think  it  would 
be  unfair  to  the  trial  Court  and  to  the  defendant  in  error 
to  now  base  a  reversal  on  any  such  groimd.  In  other 
words,  the  railway  company  expressly  stated  its  defense 
in  the  Court  below  in  the  beginning  of  the  trial,  and  again 
during  its  progress,  and  at  these  times  the  question  of 
failure  to  register  the  animal  or  otherwise  was  not  even 
suggested  or  hinted  at  as  entering  into  the  case  in  any 
manner,  but  the  defense,  as  stated,  assumed  that  this  ques- 
tion was  not  at  issue,  and  nothing  was  said  or  done  to 
call  for  even  a  consideration  of  the  question  as  to  whether 
the  animal  was  registered  or  not;  and  we  think  it  would 
not  be  fair  to  the  lower  Court  or  toward  the  defendant  in 
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error  to  have  the  case  here  disposed  of  on  any  such  grounds. 
So  far  as  this  Court  can  see  the  animal  might  have  been 
r^stered  and  that  fact  might  have  appeared  had  there 
been  the  slightest  intimation  that  such  defense  would  be 
made,  or  if  not  registered  the  trial  might  have  resulted 
differently  if  the  attention  of  the  Court  had  been  called 
to  any  such  defense.  This  we  say  without  passing  on 
the  question  as  to  who  would  have  the  burden  of  proving 
whether  or  not  the  animal  was  registered,  but  because  of 
the  circumstances  just  set  out. 

A  second  and  entirely  different  reason  why  we  think 
the  defense  now  offered  not  available  is  that  if  it  be 
assumed  that  the  burden  of  proving  that  the  animal  was 
registered  was  on  the  owner  in  a  case  calling  for  such  evi- 
dence, still  we  are  of  opinion  that  the  failure  to  prove 
that  fact  in  this  case  would  not  bar  a  recovery  under  the 
undisputed  facts.  We  do  not  think  the  holding  in  the 
Gorrell  case,  the  opinion  in  which  has  just  been  set  out, 
applicable.  While  the  grounds  on  which  the  majority 
of  the  Court  in  that  case  bases  its  opinion  are  not  elabo- 
rated, we  think  such  appears  from  the  statement  of  Jus- 
tice Neil  wherein  he  says,  "The  majority  of  the  Court  are 
of  opinion  that,  in  as  much  as  the  owner  was  guilty  of  a 
misdemeanor,  in  permitting  the  dogs  to  run  at  large,  he 
can  recover  nothing  against  the  company  for  accidentally 
killing  them."  Taking  this  statement  in  the  light  of 
well-established  principles  of  law,  we  think  the  grounds 
of  the  majority  holding  must  have  been  that  the  permitting 
of  the  animals  to  run  at  large  in  violation  of  our  statutes 
contributed  to  their  injury.  This  appears*  also  infer- 
entially  from  the  statement  of  Justice  Neil,  wherein,  in 
stating  his  views  and  the  views  of  Justice  Green,  he  says, 
"at  most,  the  defendant  would  be  entitled  to  a  reduction 
of  the  damages,  for  his  contributory  negligence  in  permit- 
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ting  the  dogs  to  run  at  large."  This  clearly  indicates 
that  the  question  of  difference  between  the  majority  and 
minority  of  the  Court  was  the  effect  of  the  contributory 
n^ligence  of  the  owner  in  permitting  the  dogs  to  run  at 
J<irge. 

The  law  that  we  think  the  majority  of  the  Supreme 
Court  based  its  action  on  in  the  Oorrell  case,  and  which 
at  the  same  time  differentiates  the  case  at  bar  from  that 
case,  has  been  announced  in  16  Am.  and  £ng.  Ency.  of 
Law  (2d  Ed.),  pages  479-80,  in  the  following  language: 

^^The  authorities  are  almost  unanimous  in  holding  that 
when  the  owner  of  animals  allows  them  to  run  at  laige 
in  a  town  or  elsewhere  where  there  is  a  statutory  prohibition 
against  his  doing  so,  such  breach  of  the  law  is  contributory 
negligence  on  his  part  which  will  preclude  his  recovery 
from  the  railroad  company  for  their  injury  on  its  track. 

"WHEN  AT  LARGE  NOT  BY  FAXTLT  OF  OWN- 
ER.— This  rule,  however,  has  no  application  where  the 
statute  has  been  unintentionally  violated  without  fault 
on  the  part  of  the  owner;  the  fact  that  the  stock  was  at 
large  at  the  time  of  the  injury  done  does  not  render  him 
guilty  of  contributory  negligence. 

"PLAINTIFF'S  NEGLIGENCE  MUST  PROXI- 
MATELY CONTRBUTE  TO  INJURY.— To  establish 
contributory  negligence  barring  a  recovery  by  the  plaintiff, 
his  negligent  act  or  omission  relied  on  as  a  defense  must 
proximately  contribute  to  the  injury." 

But  where  the  act  constituting  the  violation  of  law  has 
no  connection,  as  that  of  cause  to  effect,  with  the  killing 
of  the  animal,  we  do  not  understand  that  the  simple  fact 
that  the  law  has  been  violated  merely  in  the  manner  of 
keeping  an  animal  would  bar  a  recovery.  As  said  in  1 
Southemland  on  Damages  (3d  Ed.),  Sec.  6: 

^^It  may  be  assumed  as  an  undisputed  principle  that 
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no  action  will  lie  to  recover  a  demand,  or  a  supposed  claim 
for  damages,  if,  to  establish  it,  the  plaintiff  requires  aid 
from  an  illegal  transaction,  or  is  under  the  necessity  of 
showing  and  depending  in  any  d^ree  upon  an  illegal 
agreement  to  which  he  was  a  party.  .  ,  .  As  applied 
to  actions  which  are  not  based  on  contract  the. rule  stated 
is  generally  disapproved.  ^The  cases  may  be  sumed  up,' 
said  Dixon  C.  J.,  ^and  the  result  stated  generally  to  be 
the  affirmance  of  two  very  just  and  plain  principles  of 
law  as  applicable  to  civil  actions  of  this  nature,  namely: 
First,  that  one  party  to  the  action,  when  called  upon  to 
answer  for  the  consequences  of  his  own  vn'ongful  act  done 
to  the  other,  cannot  allege  or  reply  the  separate  or  distinct 
wrongful  act  of  the  other,  done  not  to  himself  nor  to  his 
injury,  and  not  necessarily  connected  with,  or  leading  to, 
or  causing  or  producing  the  wrongful  act  complained  of ; 
and,  secondly,  that  the  fault,  want  of  due  care  or  negli- 
gence on  the  part  of  the  plaintiff  which  will  preclude  a 
recovery  for  the  injury  complained  of  as  contributing  to 
it  must  be  some  act  or  conduct  of  the  plaintiff  having  the 
relation  to  that  injury  of  a  cause  to  the  effect  produced  by 
it.'  ".  And,  continuging  the  language  just  quoted  with 
approval  in  Southerland,  Chief  Justice  Dixon  says 
(Sutton  V.  Wauwatosa,  9  Am.  St.  Eep.,  538)  :  "Under 
the  operation  of  the  first  principle,  the  defendant  cannot 
exonerate  himself  or  claim  immunity  from  the  conse- 
quences of  his  own  tortious  act,  voluntarily  or  negligently 
done  to  the  injury  of  the  plaintiff,  on  the  ground  that  the 
plaintiff  has  been  guilty  of  some  other  and  independent 
wrong  or  violation  of  law.  Wrongs  or  offenses  cannot 
be  set  off  against  each  other  in  this  way.  But  we  should 
work  a  confusion  of  relations,  and  lend  a  very  doubtful 
assistance  to  morality,'  say  the  Court  in  Mohney  v.  Cook, 
*if  we  should  allow  one  offender  against  the  law  to  the 
28 
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injury  of  another,  to  sot  oif  against  the  plaintiff  that  he 
too  is  a  public  offender.'  Himself  guilty  of  a  wrong,  not 
dependent  on  or  caused  by  that  charged  against  the  plain- 
tiff, but  arising  from  his  own  voluntary  act  or  his  neg- 
lect, the  defendant  cannot  assume  the  championship  of 
public  rights,  nor  to  prosecute  the  plaintiff  as  an  offender 
against  the  laws  of  the  state,  and  thus  to  impose  upon  him 
a  penalty  many  times  greater  than  what  those  laws  pre- 
scribe. Neither  justice  nor  sound  morals  require  this, 
and  it  seems  contrary  to  the  dictates  of  both  that  such  a 
defense  should  be  allowed  to  prevail.  It  would  extend 
the  maximum  ex  iurpe  causa  nan  oritor  actio,  beyond  the 
scope  of  its  legitimate  application,  and  violate  the  maxim 
equally  binding  and  wholesome,  and  more  extensive 
in  its  operation,  that  no  man  shall  be  permitted  to  take 
advantage  of  his  own  wrong.  To  take  advantage  of  his 
own  wrong,  and  to  visit  unmerited  and  over  rigorous  pun- 
ishment upon  the  plaintiff,  constitute  the  sole  motive  for 
such  defense  on  the  part  of  the  person  making  it.  In  the 
cases  of  the  horses  let  to  be  driven  on  Sunday,  so  far  as 
the  owners  were  obliged  to  resort  to  an  action  on  contract 
which  was  executory  and  illegal,  of  course  there  could 
be  no  recovery;  but  to  an  action  of  tort,  founded  not  on 
the  contract,  but  on  the  tort  or  wrong  subsequently  com- 
mitted by  the  defendant,  the  illegality  of  the  contract 
furnished  no  defense,  as  is  clearly  demonstrated  in  Wood- 
man  v.  Hubbard,  and  the  cases  there  cited.  The  decisions 
under  the  provisions  of  the  constitution  of  this  state  abol- 
ishing imprisonment  for  debt  arising  out  of  or  founded 
on  a  contract  expressed  or  implied,  and  some  others  in 
this  Court,  strongly  illustrate  the  same  distinction.  In 
re  Mowry,  12  Wis.,  52,  56,  57;  Cotton  v.  Sharpstein,  14 
id.,  229,  230 ;  Scheunert  v.  Keihler,  23  id.,  523,  527. 
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"And  as  to  the  other  principle  that  the  act  or  conduct 
of  the  plaintiff,  which  can  be  imputed  to  him  as  a  fault, 
want  of  due  care  or  negligence  on  his  part  contributing 
to  the  injury,  must  have  some  connection  with  the  injury 
as  cause  to  effect,  this  also  seems  almost  too  clear  to  require 
thought  or  elaboration.  To  make  good  the  defense  on  this 
ground,  it  must  appear  that  a  relation  existed  between 
the  act  or  violation  of  law  on  the  part  of  the  plaintiff,  and 
the  injury  or  accident  of  which  he  complains,  and  that 
relation  must  have  been  such  as  to  have  caused  or  helped 
to  cause  the  injury  or  accident,  not  in  a  remote  or  specu- 
lative sense,  but  in  the  natural  and  ordinary  course  of 
events  as  one  event  is  known  to  precede  or  follow  another. 
It  must  have  been  some  act,  omission  or  fault  naturally 
and  ordinarily  calculated  to  produce  the  injury,  or  from 
which  the  injury  or  accident  might  naturally  and  reason- 
ably have  been  anticipated  under  the  circumstances." 

See  also  Railroad  v.  Johnson  (Texas),  1  L.  R.  A.,  730, 
for  a  discussion  of  the  principle  involved;  and  in  our 
own  case  of  Marks  v.  Borum,  1  Baxter,  87,  the  same  prin- 
ciple finds  recognition. 

The  case  of  Hemming  v.  New  Haven,  82  Conn.,  661, 
decided  in  1910,  is  in  principle  also  very  much  in  point. 
In  that  case  an  action  was  brought  to  recover  damages  for 
injuries  to  the  person  and  automobile  of  plaintiff  which 
were  alleged  to  have  been  caused  by  a  defect  in  a  street. 
A  statute  of  Connecticut  in  force  at  the  time  required 
automobiles  to  be  registered  and  to  have  a  number  on  the 
machine  so  registered,  and  prescribed  a  penalty  for  failure 
to  register  an  automobile  or  display  the  number.  Plain- 
tiff was  operating  his  machine  at  the  time  of  the  injury 
without  having  registered  it  and  displayed  the  number. 
This  was  held  to  not  bar  a  recovery,  the  Court  saying: 
"The  plaintiff  was  violating  the  statute  relating  to  the  reg- 
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istration  of  automobiles,  but  that  fact  does  not  relieve  the 
defendant.  This  statute  imposed  an  obligation  upon 
the  plaintiff  to  register  his  automobile,  and  for  its  viola- 
tion prescribed  a  penalty.  The  statute  goes  no  further, 
and  it  cannot  be  held  that  the  right  to  maintain  an  action 
for  damages  resulting  from  the  omission  of  the  defendant 
to  perform  a  public  duty  is  taken  away  because  the  person 
injured  was  at  the  time  his  injuries  were  sustained  dis- 
obeying a  statute  law  which  in  no  way  contributed  to  the 
accident." 

The  law  applicable  to  the  case  at  bar  is  announced  in 
1  Sherman  &  Redfield,  on  the  Law  of  Ifegligence  (5th 
Ed.),  Sec.  104,  in  the  following  language: 

"If  the  plaintiff  is  acting  in  violation  of  a  statute  or 
ordinance  at  the  time  of  the  accident,  and  such  violation 
proximately  contributes  to  his  injury,  he  is  guilty  of  con- 
tributory fault,  and  is  as  much  debarred  from  recovery,  as 
in  other  cases  of  contributory  negligence.  But  if  such  vio- 
lation did  not  so  contribute  to  the  injury,  it  is  no  defense." 

It  must  also  be  borne  in  mind  that  in  Tennessee,  con- 
trary to  the  holdings  of  some  other  states,  dogs  are  the  sub- 
jects of  such  property  rights  as  that  an  injury  to  them 
may  become  the  basis  of  a  suit  for  damages,  and  further 
that  the  statutory  precautions  required  of  railroads  on 
seeing  objects  on  tracks  applies  when  a  dog  appears  on 
the  track.  Fisk  v.  Evaiis,  11  Pickle,  413,  32  S.  W., 
307 ;  Rapid  Transit  Co.  r.  Dew,  16  Pickle,  317,  45  S.  W., 
790. 

^ow,  under  the  law  as  announced  in  Am.  and  Eng. 
Encyc.  of  Law,  just  quoted,  the  fact  that  the  dog  in  the 
iiiitant  case  was  at  large  could  not  militate  against  the 
right  of  recovery,  for  the  reason,  as  already  stated,  that 
the  undisputed  evidence  is  that  the  owner  habitually 
kept  her  chained,  and  her  being  at  large  on  the  day  she 


STATE  OF  TENNESSEE.  421 

Railway  Co.  v.  Oliver. 

was  killed  was  unintentional  and  without  fault  on  the 
part  of  the  owner ;  and  under  the  same  authority  and  other 
authorities  cited,  as  a  failure  to  register  the  animal  had 
no  character  of  connection  with  the  killing  of  her,  but 
was  an  entirely  independent  and  separate  matter,  it  would 
not  bar  a  recovery.  It  is  true  the  mere  keeping  of  the 
animal  without  its  being  registered,  if  such  were  the  fact, 
would,  under  the  provision  of  Acts  of  1907,  Chapter  32, 
be  a  misdemeanor  and  subject  the  owner  to  a  fine,  but 
this  offense  does  not  consist  in  or  arise  out  of  the  owning 
of  the  dog,  but  in  the  failure  to  report  her  for  registration, 
and  have  her  registered.  The  owner  of  the  animal,  even 
if  not  registered,  would  still  have  the  title  and  property 
right  in  her,  which  the  proof  in  this  case,  even  by  the  rail- 
way company,  shows  to  have  been  of  some  value,  and  the 
mere  manner  of  keeping  the  dog  would  not  authorize  the 
railway  company  to  kill  it  or  to  plead  that  in  defense  of 
an  action  for  damages  for  doing  so.  So  we  are  of  opinion 
the  first  assignment  of  error  should  be  overruled. 

There  is  one  other  assignment  of  error  in  this  case, 
and  that  is  to  the  effect  that  there  was  such  variance  be- 
tween the  evidence  and  the  allegations  of  the  warrant  as 
to  have  required  the  arrest  of  the  judgment  on  a  motion 
made  therefor.  The  motion  to  arrest  was  based  on  the 
ground  that  "the  warrant  avers  the  ownership  of  the  dog 
in  Walter  Oliver  and  Pat  Lovelace,  whereas  the  judgment 
shows  that  it  was  the  property  of  Walter  Oliver  alone." 

The  facts  are  the  warrant  commanded  the  summoning 
of  the  railway  company  "to  answer  the  complaint  of  W.  S. 
Oliver  and  Pat  Lovelace,"  but  the  verdict  and  final  judg- 
ment in  the  Law  Court,  which  are  under  the  style  of 
IF.  S.  Oliver,  not  Oliver  and  another,  v.  Southern  Rail- 
nay  Co,,  are  in  favor  of  plaintiff,  not  plaintiffs,  and 
against  Southern  Ry.  Co.,  without  saying  what  plaintiff 


422  CO  CRT  OF  CIVIL  APPEALS, 

Railway  Ck).  v.  Oliver. 

other  than  as  indicated  by  the  caption  or  style.  It  is  also 
true  that  all  the  places  on  the  minutes  of  the  Court  where 
this  case  is  styled  show  uniformly  simply  the  case  of 
W.  S.  Oliver  v.  Southern  Railway  Co.,  and  the  bill  of 
exceptions  shows  the  case  so  styled,  and,  as  already  shown, 
the  opening  statement  setting  out  the  cause  of  action  shows 
that  a  recovery  is  claimed  only  by  W.  S.  Oliver,  not  Oliver 
and  Lovelace,  and  treats  the  case  as  if  it  had  been  brought 
by  Oliver  alone.  In  fact,  the  whole  proceedings  in  the 
Law  Court  so  treated  it.  It  nowhere  appears  why  this 
is  so — ^whether  Lovelace  had  dropped  out  or  had  been  im- 
properly made  a  party,  or  why;  nor  is  the  question  of  who 
was  the  actual  owner  of  the  dog  referred  to  as  material, 
it  being  treated  throughout  the  case  in  the  evidence  as 
the  property  of  Oliver.  Under  these  circumstances,  both 
parties  having  treated  the  suit  in  the  Court  below  as  the 
action  of  Oliver  alone,  and  it  being  so  treated  in  the  min- 
utes of  the  Court  and  bill  of  exceptions,  the  parties  must 
be  regarded  in  this  Court  as  treating  the  name  of  Lovelace 
in  the  warrant  as  surplusage,  or  for  some  reason  not  a  ma- 
terial matter,  and  we  think  the  trial  Court  properly  over- 
ruled the  motion,  even  if  the  question  could  have  been 
otherwise  taken  advantage  of  by  such  motion,  a  question 
we  do  not  pass  upon,  because  we  do  not  think  it  necessarily 
arises. 

It  is  proper  to  here  explain  that  the  lower  Court  directed 
a  verdict  in  favor  of  plaintiff  below,  leaving  to  the  jury 
only  the  question  of  amount  of  damages,  without 
there  having  been  any  motion  made  therefor,  but 
no  complaint  is  made  because  of  this,  just  as  there  is 
no  complaint  that  there  was  no  evidence  of  any  disputed 
fact  to  go  to  the  jury.  Therefore  we  do  not  consider 
whether  there  was  any  evidence  which  should  have  gone 
to  the  jury  on  any  other  question  than  that  of  measure  of 
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damages,  nor  the  question  of  directing  a  verdict  for  plain- 
tiff below  without  any  request  therefor. 

The  judgment  of  the  lower  Court  is  affirmed,  and  plain- 
tiff in  error  taxed  with  the  costs. 


Mrs.  Vera  Anderson  v.  James  Anderson. 
(Affirmed  by  Supreme  Court.) 

1.  DivoBCE.     Grounds  of.    When  considered  as  a  whole. 

If  the  conduct  of  the  husband  for  a  course  of  years  amounts  to 
cruel  and  Inhuman  treatment  and  the  offering  of  indignities 
to  the  wife  such  as  render  it  Improper  for  her  to  cohabit 
with  him,  a  dissolution  may  be  decreed,  although  the  several 
acts  when  taken  singly  do  not  constitute  cruel  and  inhuman 
treatment. 

2.  Same.    Averments  of  hill. 

It  is  not  sufficient  in  a  bill  for  divorce  to  aver  generally  that 
the  defendant  was  guilty  of  cruel  and  inhuman  treatment  of 
the  wife  and  had  offered  indignities  to  her  person.  The 
pleader  must  go  further  and  aver  the  facts  or  specific  courses 
of  conduct  which  justify  the  charge  that  the  defendant  is 
guilty  of  these  wrongs. 

3.  Same.    Amendment  offered.    Practice. 

A  decree  of  divorce  must  be  based  upon  the  averments  of  com- 
plainant's bill  alone.  There  can  be  no  decree  based  upon 
the  averments  of  defendant's  answer  or  upon  conduct  not 
charged  in  complainant's  sworn  pleadings.  But  the  appellate 
Courts  will  treat  as  a  part  of  the  original  bill  an  amendment 
seasonably  offered  and  declined  by  the  Chancellor  when  the 
proof  supporting  the  matter  of  amendment  is  in  the  record. 
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4.  SAJiiE.    Appeal  hy  male  defendant. 

The  husband  against  whom  a  decree  for  divorce  is  pronounced 
by  the  lower  Court  cannot  prosecute  an  appeal  on  the  pauper's 
oath. 


Fkom  Davidson  County. 


Appeal  from  the  Chancery  Court  of  Davidson  County. 
JoHN  Allison,  Chancellor. 

James  B.  Newman  and  John  T.  Lellyett  for  Com- 
plainant. 

H.  S.  Stokes  for  Defendant. 

Mr.  Justice  Higoins  delivered  the  opinion  of  the 
Court. 

This  record  discloses  an  unfortunate  marital  venture 
from  the  standpoint  of  both  parties. 

Complainant  and  defendant  were  married  in  Davidson 
^County  about  four  years  ago.  After  three  years  of  inter- 
mingled domestic  calm  and  storm,  they  separated  and  the 
present  bill  was  filed.  It  was  met  by  an  answer  and 
•cross-bill  upon  the  part  of  the  husband.  The  Chancellor 
•dismissed  the  cross-bill,  but  granted  complainant  an  abso- 
lute divorce,  the  custody  of  the  child  of  the  marriage  and 
$1,500.00  alimony.  To  reverse  this  decree  the  husband 
has  brought  this  appeal.  The  assignments  of  error  are 
numerous  and  the  record  voluminous.  We  have  given  it  that 
consideration  due  a  case  of  the  gravity  of  the  one  at  bar, 
but  shall  state  with  brevity  our  conclusions.  There  are 
so  many  nauseating  things  in  the  record  that  a  brief  sum- 
mary should  be  welcomed. 
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The  charges  of  the  original  bill  were  cruel  and  inhuman 
treatment,  indignities  offered  and  failure  properly  to  pro- 
vide. The  charges  of  the  cross-bill  and  amended  cross- 
bill were  two  acts  of  adultery  or  rather  adulterous  inter- 

if 

course  with  two  parties.  One  of  these  was  a  Mr.  Woodfin, 
stepfather  of  defendant.  The  other  was  a  Mr.  Tant,  a 
former  friend  and  fiance. 

After  a  critical  examination  of  the  testimony  we  have 
reached  the  conclusion  that  during  the  marital  life  of 
these  parties  and  up  to  the  filing  of  the  cross-bill  by 
defendant,  he  was  cruel  and  inhuman  in  his  treatment  of 
complainant,  and  that  he  offered  her  unbearable  indignities 
and  affronts.  While  none  of  these  singly  could  well  be 
made  the  basis  of  a  decree  for  an  absolute  divorce,  yet 
when  aggregated  and  considered  as  a  series  of  breaches 
of  marital  peace  and  comfort,  they  are  held  by  us  suffi- 
cient, in  view  of  the  peculiar  circumstances  here  disclosed, 
to  induce  us  to  decree  a  dissolution  of  matrimonial  ties. 

We  shall  set  down  in  brief  terms  and  by  separate  para- 
graphs our  conclusions  upon  these  questions  of  conduct. 
.  .......... 

We  are  of  opinion  that  all  the  above  acts  of  misconduct 
are  within  the  scope  of  the  original  bill,  and  that,  as 
before  stated,  after  due  consideration,  thev  are  shown  bv 
the  preponderance  of  all  the  evidence. 

In  extenuation  somewhat  of  the  conduct  of  the  husband 
above  at  length  enumerated  it  may  be  said,  and  wo  so  find : 
........... 

We  have  so  far  been  dealing  in  the  main  with  matters 
transpiring  before  the  filing  of  the  original  bill  and  fairly 
included  within  its  scope.  We  now  feel  it  incumbent 
upon  us  to  discuss  the  conduct  of  defendant  subsequently 
to  the  filing  of  this  original  bill  and  determine  its  effect, 
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legally,  morally,  physically  and  socially  upon  the  status 
and  prospective  rights  and  duties  of  the  participants. 

We  are  of  opinion  that  a  certain  conversation  with  a 

Mr.  B took  place  substantially  as  detailed  by  him. 

Upon  the  visit  during  which  this  conversation  occurred, 
defendant    made    the    deliberate    proposition    that    Mr. 

B call  upon  Mrs.  Anderson  and  attempt  to  have 

sexual  intercourse  with  her.  This  was  indignity  in  the 
extreme.  We  further  find  that  in  this  conversation  de- 
fendant admitted  that  he  had  practically  no  proof  of  the 
adultery  of  the  wife ;  that  his  only  evidence  was  that  fur- 
nished by  a  negro,  and  that  it  was  necessary  to  strengthen 
or  supplement  his  contention  by  other  proof. 

In  his  answer,  cross-bill  and  amendment  thereto,  defend- 
ant, as  before  stated,  charged  his  wife  with  having  com- 
mitted adultery  with  Woodfin  and  Tant.  We  shall 
refrain  from  writing  minutely  about  these  accusations. 

The  charge  implicating  Tant  is,  in  our  judgment,  ex- 
ploded. We  do  not  believe  the  story  of  the  witness  Cum- 
mins to  the  effect  that  Mrs.  Anderson  had  an  assignation 
with  Tant  in  an  upper  room  of  the  latter's  business  place. 
Aside  from  slight  evidence  of  occasional  meetings  with- 
out prearrangement  and  the  evidence  afforded  by  certain 
alleged  missives  or  notes  written  to  Mrs.  Anderson  by 
Tant,  the  case  as  to  Tant  stands  alone  upon  the  testimony 
of  Cummins,  to  which  we  cannot  give  credence.  We  are 
constrained  to  believe  that  Mrs.  Anderson  wrote  the  letter 
of  April  12th  and  sent  it  to  Mr.  Tant.  But  it  does  not 
afford  evidence  of  criminal  relations.  Our  conclusion 
that  she  wrote  this  letter  has  been  a  source  of  concern 
and  hesitancy  upon  our  part  as  to  the  consequences  which 
should  be  visited  upon  Mrs.  Anderson  for  this  piece  of 
folly  and  her  subsequent  denial  of  its  authenticity.  We 
must  charge  it  to  an  indiscretion  committed  in  an  hour 
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of  wounded  affection  and  of  gratitude  for  the  solace  ten- 
dered by  a  former  intimate  friend.  The  conduct  of 
Tant  was,  however,  contemptible,  and  his  subsequent 
course  convinces  us  that  he  expressly  or  by  acquiescence 
agreed  to  or  became  an  instrument  in  the  hands  of  Ander- 
son for  the  attempted  undoing  of  his  wife. , 

With  reference  to  the  accusation  of  adultery  with  Wood- 
fin,  it  could  suffice  that  we  state  our  disbelief  therein.  We 
are  not  convinced  by  even  a  slight  preponderance  that 
the  charge  is  true.  It  may  be  true  that  Mrs.  Anderson 
associated  with  him  a  great  deal,  and  permitted  liberties 
which  she  ought  to  have  curbed.  But  these  are  not  suffi- 
cient to  overcome  the  presumption  of  innocence  which  is 
her  due.  When  the  husband  depends  upon  circumstances 
to  make  out  a  charge  of  adultery  it  is  not  sufficient  that 
the  circumstances  tend  to  show  guilt;  they  should  be  of 
such  cogency  as  to  exclude  logically  and  naturally  the 
hypothesis  of  innocence.  In  extenuation  of  the  wife's 
conduct  it  must  be  said  that  Anderson  told  her  to  treat 
Woodfin  with  kindness  and  consideration  and  that  he  knew 
the  character  and  reputation  of  Woodfin  better  than  she. 
When  we  pass  in  review  the  circumstances  that  no  breath 
of  suspicion  was  cast  upon  the  relations  of  Woofin  and 
Mrs.  Anderson  until  six  months  after  his  death,  although 
she  was  constantly  the  subject  of  unfriendly  gaze  and 
comment;  when  we  consider  the  fact  that  defendant  pro- 
cured affidavits  of  the  rankest  indecencv  and  lascivious- 
ness  upon  the  part  of  his  wife  and  submitted  them  to  her 
attorney  with  the  threat  of  publication  in  case  she  per- 
sisted in  her  suit ;  when  we  bear  it  in  mind  that  she  indig- 
nantly denied  the  charges  and  courted  and  defied  investi- 
gation, and  when  we  do  not  overlook  the  fact  that,  after 
hounding  her  with  detectives  and  obtaining  affidavits  of 
conduct  that  would  put  a  woman  of  the  town  to  the  blush 
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of  shame,  he  admitted  that  his  case  against  her  was  weak 
— we  are  driven  to  the  conclusion  that  his  accusations  are 
and  were  baseless  and  cruelly  false. 

Complainant  asked  permission  to  amend  her  bill  so 
as  to  include  the  several  acts  of  cruelty  and  indignity  c6m- 
uiitted  by  defendant  after  the  original  bill  was  filed.  The 
learned  Chancellor  was  of  opinion  that  the  matters  might 
be  shown  under  the  general  averments  of  that  bill  of  cruel 
and  inhuman  treatment  and  indignities  offered,  and  that 
the  amendment  was  unnecessary.  In  this  he  was  in  error. 
A  divorce  can  be  granted  for  causes  included  in  the  bill 
or  bills  of  complainant  only.  Besides,  these  general 
averments  are  not  sufficient  to  admit  of  proof  of  any  and 
all  indignities  and  acta  of  cruelty.  They  must  be 
specifically  averred. 

But  upon  broad  appeal,  especially  in  a  divorce  case, 
the  matters  are  heard  de  novo  in  the  reviewing  Coun. 
Relief  denied  either  party  may  be  afforded  here.  The 
Chancellor  should  have  allowed  this  amendment,  sea- 
sonably offered  and  duly  supported.  The  proper  prac- 
tice for  us  to  treat  it  as  having  been  allowed  and  to  dispose 
of  the  case  as  if  it  were  a  part  of  the  original  bill. 

Assuming  that  the  conduct  of  the  defendant  subse- 
quently to  the  filing  of  the  original  bill  is  a  part  of  the 
application  for  divorce,  they  in  connection  with  the  mat- 
ters properly  developed  under  the  averments  of  the  original 
bill  convince  us  that  defendant  is  utterly  unfit  to  be  the 
husband  of  complainant,  or  at  least  that  they  demonstrate 
the  utter  impossibility  of  her  resuming  relations  with  him. 
While  the  conduct  of  the  complainant  was  in  some  respects 
provoking  and  sometimes  indiscreet,  we  are  of  opinion 
that  she  has  not  forfeited  her  right  to  relief  from  bonds 
that  can  be  none  other  than  odious.  Whatever  may  be 
said  in  denunciation  of  the  Courts  in  too  readily  grant- 
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ing  decrees  of  divorce,  we  are  convinced  that  the  interests 
of  society  and  of  morality  will  be  better  subser\'ed  by 
decreeing  an  absolute  dissolution  of  the  ties  of  matrimony 
than  by  the  continuance  of  a  relation  that  will  be  but  a 
mockery.  Neither  society  nor  humankind  benefit  by 
holding  together  a  young  couple  when  the  very  founda- 
tion of  the  connubial  state  has  been  forever  destroyed,  and 
when  the  woman  can  never  resume  relations  with  her  hus- 
band without  degrading  herself  to  the  lowest  depths  and 
showing  herself  devoid  of  every  instinct  of  womanliness 
and  of  aspiration  to  higher  things. 

We  have  therefore  reached  the  conclusion  that  it  is  best 
to  decree  complainant  an  absolute  divorce.  The  result 
of  this  is  necessarily  to  dismiss  the  defendant's  cross-bill, 
which  is  done.  Defendant  will  be  taxed  with  all  the 
costs  incurred  in  this  case,  including  an  attorney's  fee 
of  $1,500.00.  The  decree  of  the  Chancellor  alloting 
$1,500  alimony  is  modified  to  the  extent  of  reducing  the 
amount  to  $500.00.  We  do  this  for  the  reason  that  it 
will  subserve  no  useful  purpose  to  decree  complainant  a 
large  amount  that  cannot  or  will  not  be  paid.  An  addi- 
tional reason  for  this  modification  is  the  fact  that  we  are 
holding  the  complainant  not  entirely  blameless  for  the 
wrecking  of  the  matrimonial  ship.  We  do  not  under- 
stand that  this  decree  will  wholly  absolve  defendant  from 
the  duty  of  contributing  to  some  extent  to  the  support  of 
his  child  if  it  becomes  absolutely  necessary  to  prevent 
deprivation  and  want.  The  care  a,nd  custody  of  the  child 
is  awarded  the  mother,  and  the  decree  in  this  respect  will 
operate  indefinitely  until  a  change  of  circumstances  or 
relations  shall  justify  application  to  the  Chancellor  for 
its  modification. 
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Numerous  errors  were  assigned  by  learned  counsel  for 
defendant  and  they  have  been  pressed  upon  us  with  great 
skill  and  learning.  They  have  been  carefully  considered 
by  us.  We  have  reached  the  conclusion,  however,  that 
it  is  not  necessary  or  advisable  to  take  them  up  and  dis- 
pose of  them  seriatum,  as  we  are  fixed  in  our  conclusion 
that  the  best  thing  to  do  is  to  terminate  this  unfortunate 
litigation  and  sever  the  ties  that  bind.  Many  of  the  as- 
signments are  well  founded;  learned  Chancellor  was  in 
error  in  some  of  his  rulings,  but  we  are  not  convinced 
that  they  are  mateirial  and  reversible. 

Note. — Upon  reviewing  this  case  by  certiorari^  the  Suprane 
Court  held  that  the  male  defendant  in  a  divorce  proceeding  could 
not  prosecute  an  appeal  on  the  pauper's  oath  from  a  decree  in 
favor  of  the  wife. — Editob. 
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J.  D.  Stowebs  v.  Baxter  Wabe. 
{Jackson.       January  Tef^m,  1913.) 

1.  Justice  of  the  Peace  Warrant.    Sufficiency  of. 

A  warrant  issned  by  a  justice  of  the  peace  summoDing  the 
defendant  to  answer  plaintiff  in  a  plea  of  debts  "for  profes- 
sional services  $10.00"  states  a  cause  of  action,  under  Shan- 
non's Code,  Sec.  5958,  and  a  motion  in  arrest  of  Judgment 
based  on  an  alleged  insufficiency  of  the  statement  of  the  cause 
of  action  is  properly  overruled. 

Railroad  v.  Flood,  14  Gates,  54,  shown  not  to  be  applicable  here, 
as  in  that  case  no  statement  of  any  cause  of  action  whatever 
was  stated,  the  word  '"damages"  only  stating  the  object  sought 
by  the  suit  and  not  its  basis. 

2.  Same.    Only  general  statement  of  cause  of  action  is  necessary, 

A  Justice  of  the  peace's  warrant  does  not  stand  in  lieu  of  a 
declaration,  and  all  that  is  necessary  in  stating  the  cause  of 
the  action  therein  is  some  general  statement  indicating  the 
grounds  of  the  action  so  that  defendant  may  not  be  misled 
in  preparing  his  defense. 

3.  Justice  of  the  Peace  Judgment.    Filing  evidence  of  claim. 

In  the  absence  of  a  showing  that  plaintiff  did  not  file  the  evi- 
dence of  his  claim  before  a  Justice  of  the  peace  who  rendered 
a  Judgment  in  his  favor  it  will  be  presumed  he  did  do  so. 

4.  Same.    Same,    Not  void  for  failure. 

Failure  to  file  such  evidence  of  claim  will  not  render  the  Judg- 
ment void,  as  it  is  only  an  irregularity  not  going  to  the  Juris- 
diction to  render  Judgment. 

5.  Same.    Presumption  that  case  properly  before  the  justice  ren- 

dering it. 

Where  defendant  is  shown  to  have  been  summoned  before  one 
Justice  of  the  peace  as  commanded,  but  Judgment  is  ren- 
dered by  another  and  different  one  without  any  showing  that 
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the  case  was  transferred,  the  Judgment  will  not  be  held  void, 
but  under  Shannon*s  Code,  Sec.  5050,  it  will  be  presumed 
that  all  proceedings  were  regular. 

6.  Appeals  from  Judgments- of  Justices  or  the  Peace.    Proper 

practice  in  callirvg  to  prosecute. 

Under  Shannon's  Code,  Sees.  4875  and  4876,  the  proper  prac- 
tice in  the  Circuit  Court,  in  cases  appealed  from  a  justice  of 
the  peace,  is  to  call  appellant  to  appear  and  prosecute  his 
appeal,  be  he  plaintiff  or  defendant  in  the  case. 

7.  Clerks  of  Courts.     Not  to  offer  eiHdence  or  make  motions  in 

Courts  for  litigants. 

It  is  not  within  the  range  of  the  duties  of  clerks  of  Courts  to 
present  to  Courts  matters  of  evidence  on  the  trial  of  causes, 
or  to  present  motions  for  them. 


From  Shelby  County. 


Appeal  in  error  from  the  Circuit  Court  of  Shelby 
County,  Division  No.  4.       H.  W.  Laughlin,  Judge. 

McDonald  &  Hugiiey^  for  Plaintiff  in  Error. 

Baxter  Ware  for  Defendant  in  Error. 

Mr.  Justice  Hughes  delivered  the  opinion  of  the 
Court. 

Baxter  Ware^  the  defendant  in  error,  brought  this 
suit  before  a  justice  of  the  peace  of  Shelby  county,  and 
obtained  a  judgment  there  by  default  for  $10.00;  and  it 
appears  that  the  defendant  below  appealed  the  case  to 
the  Circuit  Court,  though  the  record  does  not  so  expressly 
recite.  In  any  event  the  case  reached  the  Circuit  Court, 
and,  as  the  judgment  of  that  Court  shows,  the  judgment 
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of  the  justice  of  the  peace  was  there  affirmed.  The  case 
was  then  appealed  to  this  Court  by  defendant  below,  and 
errors  have  been  assigned  in  his  behalf  here. 

First,  it  is  said  that  the  warrant  of  the  justice  of  the 
peace  was  insufficient,  and  that  a  motion  in  arrest,  of  judg- 
ment, which  was  made  in  the  Circuit  Court,  based  on  the 
ground  of  this  alleged  insufficiency,  should  have  been  sus- 
tained.     The  warrant  is  in  the  following  language: 

*'State  of  Tennessee, 
"Shelby  County,  sct. 

*To  any  lawful  officer  to  execute  and  return: 

"You  are  hereby  commanded  to  summon  J.  D.  Stowera, 
if  to  be  found  in  your  county,  to  appear  before  me  or 
some  other  justice  of  the  peace,  in  and  for  said  county,  to 
answer  Baxter  Ware,  in  a  plea  of  debt  due  (by)  for  profes- 
sional services  $10.00,  under  $500.00. 

"Given  under  my  hand  and  seal,  this  26th  day  6i  Sep- 
tember, A.  D.,  1910. 

(Seal.)  "W.  T.  Bond,  J.  P," 

The  contention  in  plaintiff  in  error's  assignments  oi 
error,  as  set  out  in  the  language  therein  used,  is  that  this 
warrant  "is  too  vague  and  indefinite  to  have  given  the 
defendant  notice  of  what  he  was  called  upon  to  answer'' 
— ^that  from  the  expression  "in  a  plea  of  debt  due  (by)  for 
professional  services  it  could  not  be  determined  whether 
the  suit  was  on  upon  contract  or  upon  account."  It  is 
urged  that  such  recital  fails  to  advise  the  defendant 
whether  the  professional  services  were  those  of  a  physician 
or  lawyer  or  dentist,  etc.,  and  that  therefore  the  warrant 
was  wholly  insufficient;  and  the  case  of  Railroad  v.  Flood, 
14  Cates,  56,  113  S.  W.,  384,  is  relied  on.  The  cot> 
rectness  or  incorrectness  of  this  contention  can  best  be 
29 
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settled  by  a  reference  to  the  form  of  warrant  prescribed 
by  our  statutes.  Shannon's  Code,  Sec.  5958,  provides 
as  follows: 

"Civil  actions  before  a  justice  of  the  peace  are  com- 
menced by  summons,  to  be  signed  and  issued  by  a  justice, 
in  substance  as  follows : 

*'Statb  of  Tennessee, 

" COUXTY, 

'*To  any  lawful  officer  to  execute  and  return: 

"Summon  A.  B.  to  appear  before  me,  or  some  other 
justice  of  the  peace  for  said  county,  to  answer  C.  D.  in 
a  civil  action  by  note  (or  upon  an  account,  or  otherwise, 
as  the  cusc  may  be),  under dollars. 

'This —  day  of . 

"E.  F.,  Ju^ftice." 

It  will  be  observed  that  the  fonn  of  warrant  thus  pre- 
scribed requires  the  cause  of  action  to  be  stated  only  in 
very  brief  form.  If  the  suit  is  on  a  note  it  is  not  re- 
quired that  the  date,  or  amount,  or  other  description  of,  or 
facts  in  regard  to,  the  note  be  given ;  or,  if  upon  an  account 
that  it  be  shown  what  the  account  was  for,  or  how  it  arose, 
but  merely  the  fact  that  it  is  on  an  account.  The  con- 
t/cntion  made  on  behalf  of  plaintiff  in  error  in  the  case  at 
bar  could  be  leveled  at  the  warrant  prescribed  by  statute 
with  as  much  precision  and  show  of  reason  as  at  the  war- 
rant in  question  in  this  case.  An  analysis  of  the  con- 
tenions  made  will  show  that  absolutely  every  contention 
could  be  directed  at  the  statutory  form  of  warrant.  Sup- 
pose the  suit  had  been  based  "upon  an  account,"  it  could 
equally  be  said  that  from  the  statement  of  the  cause  of 
action  as  set  out  in  the  warrant  it  could  not  be  determined 
what  the  account  was  for,  and  yet  it  could  hardly  be  con- 
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tended  that  a  warrant  m  the  exact  language  of  the  statute 
was  insufficient.  We  are  clearlj  of  the  opinion  that  the 
criticism  of  the  warrant  in  this  case  is  not  well  based. 

We  do  not  understand  the  RaUroad-Flood  case  to  be  at 
all  contraiy  to  our  hiding.  La  that  ease  it  was  directed 
by  the  warrant  that  the  Memphis  Street  Railway  Company 
be  summoned  to  answer  the  action  of  Mrs.  Carrie  Flood, 
"in  a  plea  of  damages,"  and,  as  held  by  Justice  Shields, 
in  speaking  for  our  Supreme  Court,  that  was  a  total 
failure  to  state  any  caiise  of  action;  and  when  it  is  borne 
in  mind  that  the  ward  damages  as  used  in  civil  actions 
means  the  recovery  of  compensation  for  a  wrong,  what- 
ever that  wrong  may  be,  it  can  be  readily  seen  that  the 
basis  of  the  holding  in  ijhat  case  has  no  application  what- 
ever to  the  case  at  bar.  A  suit  on  an  account,  or  a  note, 
or  for  money  had  and  received,  is  a  suit  based  on  such 
note,  account,  or  money  had  and  received,  as  the  grounds 
of  acticm;  but  a  suit  for  ^'damages"  merely  is  a  suit  to 
recover,  damages,  and  without  any  further  showing  as  to 
what  it  is  based  on  there  is  no  cause  of  action  stated — 
nothing  whatever  to  indicate  ike  nature  of  the  suit. 

Take  the  definition  of  the  word  "damages,"  as  given  in 
Black's  Law  Dictionary  (2d  Ed.),  and  this  becomes  clear: 
The  word  is  there  defined  as  meaning,  "A  pecuniary  com- 
pensation or  indemnity,  which  may  be  recovered  in  the 
Courts  by  any  person  who  has  suffered  loss,  detriment  or 
injury,  whether  to  his  perscm,  property,  or  rights,  through 
the  unlawful  act  or  omission  or  negligence  of  another," 
citing  many  cases;  and  another  definition  there  given  is, 
"A  sum  of  money  assessed  by  a  jury,  on  finding  for  the 
plaintiff  or  successful  party  in  an  action,  as  a  compensa- 
tion for  the  injury  done  him  by  the  opposite  party ;"  again 
eiting  cases,  and  still  in  further  defining  the  word  it  is 
there  said:     "Every  person  who  suffers  detriment  from 
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the  unlawful  act  or  omission  of  another  may  recover  from 
the  person  in  fault  a  compensation  therefor  in  money 
which  is  called  damages/'  citing  further  authorities. 

So  it  is  apparent  when  Mrs.  Flood  gave  as  a  basis  for 
her  suit  '^a  plea  in  damages/'  she  gave  no  kind  of  infor- 
mation as  to  what  her  suit  was  based  on,  whether  note, 
accoimt  or  what,  but  only  gave  the  information  that  she 
wanted  compensation  or  indemnity  for  something — ^not 
the  slightest  showing  of  what  that  something  was.  Such 
is  clearly  not  the  case  at  bar. 

As  said  by  Justice  Shields  in  the  Flood  case,  after 
reviewing  many  of  our  holdings,  "in  every  case  involving 
the  question  it  was  distinctly  and  consistently  adjudged 
that  the  warrant  must  state  the  nature  and  cause  of  plain- 
tiff's complaint,  so  as  to  give  the  defendant  notice  of  the 
general  nature  of  the  suit  against  him,  that  he  might  pre- 
pare his  defense  to  the  same;"  and,  as  again  said  in  the 
same  case,  after  calling  attention  to  the  fact  that  the  war- 
rant in  that  case  notified  defendant  merely  to  appear  and 
answer  the  plaintiff  in  a  plea  of  damages  under  $500.00, 
"this  does  not  give  defendant  any  information  of  the 
nature  of  the  suit  brought  against  it."  Attention  is 
further  called  in  the  Flood  case  by  quotation  with  approval 
from  Wood  v.  Hancoch,  4  Hump.,  465,  that  "some  gen- 
eral statement  indicating  the  grounds  of  the  action,  so 
that  defendant  may  not  be  misled  in  preparing  his  defense 
is  all  that  is  necessary.  The  warrant  does  not  stand  in 
lieu  of  a  declaration." 

These  statements  in  the  Flood  case  show  that  all  the 
Supreme  Court  meant  to  say  was  that  a  warrant  issued  by 
a  justice  of  the  peace  in  a  civil  case  should  state  in  a  brief 
form  the  grounds  or  nature  of  the  action ;  yet  it  is  appar- 
ent from  the  number  of  cases  coming  to  this  Court  in 
which  motions  were  made  in  the  lower  Courts  in  anest 
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of  judgments  attacking  warrants  issued  by  justices  of  the 
peace,  and  the  arguments  so  often  here  made  in  defense 
of  such  motions,  that  the  profession  has  for  some  reason 
conceived  the  idea  that  a  justice's  warrant  must  set  out 
the  grounds  of  the  action  with  practically  the  precision  of 
a  declaration.  Such  has  never  been  required  by  our 
practice,  nor 'by  our  statutes,  nor  by  any  of  the  holdings 
of  our  Supreme  Court. 

Clearly  the  warrant  in  the  case  at  bar  was  legally 
sufficient  under  the  express  provisions  of  our  statute,  and 
under  the  uniform  holdings  of  our  Supreme  Court. 

It  is  next  insisted  that  the  judgment  of  the  justice  of 
the  peace  was  void  because  it  is  not  shown  that  plaintiff 
filed  with  the  warrant  before  that  Court  the  evidence  ol 
his  claim  as  provided  in  Shannon's  Code,  Sec.  5970,  and 
for  the  further  reason  that  the  summons  or  warrant  was 
issued  by  one  justice  of  the  peace  and  the  defendant  sum- 
moned to  appear  before  that  one  on  a  given  date,  while  the 
judgment  is  shown  to  have  been  rendered  by  another  and 
different  justice  of  the  peace  without  any  showing  that  the 
case  had  been  transferred  from  the  one  before  whom  it 
was  returned  for  trial  to  the  other  who  rendered  the  judg- 
ment. And  another  complaint  made  is  that  the  trial 
Court  committed  error  in  affirming  the  judgment  of  the 
justice  of  the  peace  without  any  hearing  on  the  merits. 

We  will  consider  these  contentions  together ;  and,  taking 
Up  the  last  contention  first,  it  can  be  said  that  the  record 
in  this  case  affirmatively  shows  that  the  parties  werQ  not 
present  either  in  person  or  by  attorneys  in  the  Circuit 
Court  when  the  case  was  called  for  trial,  and  that  the 
defendant  was,  by  order  of  the  Court,  called  to  come  into 
Court  and  prosecute  his  appeal,  and,  failing  to  do  so,  his 
appeal  was  dismissed  and  the  judgment  of  the  justice  of 
the  peace  for  $10.00  and  costs  was  affirmed.      These  facts 
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are  shown  both  by  the  judgment  of  the  Circuit  Court  and 
by  the  bill  of  exceptions  in  the  case.  On  the  motion  for 
new  trial  complaint  was  made  at  this  procedure,  in  re- 
sponse to  which  the  Court,  in  passing  on  that  motion,  said: 
''It  had  at  all  times  been  the  opinion  of  the  Court  that  the 
plaintff  in  such  cases  should  be  called  to  prosecute  his 
suit  rather  than  the  defendant  to  prosecute  his  appeal, 
but  that  it  had  been  the  custom  of  the  Courts  to  call  the 
defendant  to  prosecute  his  appeal,  and  that  the  Court  would 
not  disturb  such  custom ;"  and  expressed  the  further  opin- 
ion that  the  instant  case  would  be  "a  good  one  to  take  up 
and  let  the  question  be  settled  by  the  higher  Court" 

While  it  is  well  settled,  as  contended  by  counsel  for 
plaintiff  in  error,  that  an  appeal  from  a  judgment  of  a 
justice  of  the  peace  to  a  Circuit  Court,  as  provided  for 
by  our  statutes,  vacates  the  judgment  of  the  justice,  and 
the  case  stands  for  trial  de  novo  in  the  Circuit  Court 
(Allen  V.  Wood,  1  Head,  436;  Karr  v,  Schade,  7  Lea, 
294)  ;  and  while  the  logic  of  such  situation  might  lead  to 
one  view  or  the  other  as  to  what  the  practice  should  be 
with  reference  to  calling  the  plaintiff  to  prosecute  his 
suit  or  calling  the  appellant  to  prosecute  his  appeal,  we 
have  a  statute  which,  as  we  view  it,  controls  the  practice. 
By  our  statutory  provisions  brought  forward  into  Shan- 
non's Code,  Sees.  4875  and  4876,  it  is  provided  as  fol- 
lows: 

"4875.  If  the  justice  fail  to  return  the  papers  within 
the  time  prescribed,  but  returns  them  during  the  term  to 
which  the  same  are  returnable,  and  the  appellant  fails  to 
appear  and  prosecute  his  appeal,  if  he  is  the  original 
defendant,  the  plaintiff  shall  have  judgment  final,  by 
default,  for  the  amount  of  the  judgment  of  the  justice, 
against  the  appellant  and  his  sureties  for  the  debt  and 
costs.       If  the  plaintiff  is  the  appellant,  and  fails  to  ap^ 
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pear  within  the  term,  his  suit  shall  be  dismissed^  and  judg- 
ment given  against  him  and  his  sureties  for  costs." 

"4876.  So,  also,  if  the  papers  are  properly  returnable, 
and  the  appellant  fails  to  appear  or  defend  within  the  first 
three  days  of  the  term  to  which  the  papers  are  returned, 
or  if  the  appeal  is  dismissed  for  any  cause,  the  appellee 
is  entitled,  to  an  affirmance  of  the  judgment  below,  with 
costs. 

Applying  the  provisions  of  these  sections,  it  i«  appar- 
ent the  first  of  the  two  does  not  apply  for  the  reason  that 
the  judgment  in  the  Circuit  Court  was  rendered  almost 
a  year  after  the  justice's  judgment  was  rendered.  Thifi 
excludes  the  idea  of  the  judgment  by  default  being  taken 
at  the  term  to  which  the  papers  were  returnable,  which 
situation  is  provided  for  in  section  4875.  It  follows 
Ssc.  4876  must  apply.  Looking  to  it,  it  is  sern  that 
provision  is  made  for  two  contingencies;  first,  where  the 
appellant  fails  to  appear  or  defend  at  the  term  to  which 
the  papers  are  returned;  and,  second,  where  the  appeal 
is  dismissed  "for  any  cause/^  without  any  limitation  as 
to  when  or  at  what  term  such  dismissal  shall  occur,  as 
we  think  this  provision  must  be  held  to  mean.  Such 
construction  was  given  this  provision  in  the  case  of  An- 
derson V.  Moore,  4  Bax.,  15,  where  it  was  held  that  the 
mere  dismissal  of  an  appeal  without  any  express  affirmance 
of  the  justice's  judgment  had  the  effect  of  reinstating  that 
judgment,  and  where  it  is  apparent  this  result  is  treated 
as  having  been  wrought  regardless  of  the  term  at  which 
the  dismissal  occurred.  And  such  construction  we  think 
was  also  placed  on  this  statute  in  Douglass  v.  Neguelona, 
4  Pickle,  769.  In  that  case,  referring  to  this  statute,  it 
was  said:  "Our  construction  of  this  section  confines  its 
operation  to  cases  where  an  appeal  has  been  properly  taken, 
and  jurisdiction  of  the  Circuit  Court  has  attached,  but 
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folrsome  reason  subsequent  to  the  appeal — ^such  as  a  failure 
to  return'  the  papers  in  the  cause,  or  of  the  appellant  to 
appear  and  prosecute  his  appeal  within  the  time  the  statute 
directs,  or  the  appellant's  failure  to  cure,  on  order,  a  de- 
fective bond,  or  to  give  other  and  better  security,  or  other 
like  reason- — the  appeal  is  dismissed."  The  reference  to 
failure,  on  order,  to  cure  a  defective  bond,  or  to  give  better 
security,  as  causes  that  might,  under  the  statute,  result  in 
a  dismissal  of  the  appeal  and  affirmance  of  the  judgment 
of  the  justice  of  the  peace  clearly  implies  that  such  dis- 
missal sind  affirmance  might  occur  at  any  time,  for,  as  is 
well  known,  such  failure  to  cure  a  defective  bond  or  give 
better  security  might  occur  at  any  term. 

Applying  this  statute,  and  bearing  in  mind  that  the 
case  was  not  tried  in  the  Circuit  Court,  but  merely  the 
appeal  dismissed,  the  Circuit  Judge  rendered  the  correct 
judgment;  nor  do  we  think  the  appellant  in  position  to 
complain  at  the  action  of  the  Court  in  calling  him  to  ap- 
pear and  prosecute  his  appeal.  While  the  statute  makes 
it  imperative  on  him  to  ^^appear  or  defend"  within  the 
first  three  days  of  the  return  tenn  only,  the  fact  that  his 
appeal  may  at  any  term  thereafter  be  dismissed  for  suffi- 
cient cause,  and  the  justice's  judgment  affirmed  on  such 
dismissal,  shows  a  duty  still  resting  on  him  to  look  after 
his  appeal.  And  to  make  the  practice  uniform  it  occurs 
to  us  proper  for  the  Court  at  any  term  when  such  case  is 
i^eached  for  trial  to  call  appellant  to  appear  and  prosecute 
his  appeal,  and  on  his  failure  to  do  so  to  dismiss  it  and 
affirm  the  justice's  judgment.  The  statute,  it  is  seen, 
expressly  makes  it  the  duty  of  appellant  to  "appear  or 
defend" — showing  that  it  applies  to  appellant  be  he  the 
party  plaintiflF  or  defendant,  within  the  first  three  days 
of  the  return  term,  and  imposes  on  the  Court  the  duty  to 
disiniss  the  appeal  and  affirm  the  justice's  judgment  if  he 
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fails  therein ;  and  further,  it  imposes  on  the  Court  the  duty 
of  affirming  the  justice's  judgment  if  the  appeal  be  dis- 
missed at  any  term  whatever  the  cause  of  dismissal  may 
be.  In  all  these  cases  it  is  clearly  proper  to  call  appel- 
lant to  appear  and  prosecute  his  appeal.  To  attempt  to 
pursue  a  different  practice  and  call  plaintiff,  though  he 
be  appellee,  to  appear  and  prosecute  his  suit  would  but 
create  confusion.  If  it  be  conceded  that  such  would  be 
proper  when  the  parties  are  present  and  ready  for  trial, 
how  can  the  Court  know  that  such  is  the  situation  till 
the  parties  are  called  ?  And  is  the  Court  to  first  call  the 
plaintiff  to  appear  and  prosecute  his  suit,  and  if  it  be 
learned  that  the  appeal  is  for  any  reason  to  be  dismissed 
to  then  call  the  appellant  if  he  be  the  defendant — or,  as 
to  that  matter,  whether  he  be  plaintiff  or  defendant,  to 
appear  and  prosecute  his  appeal?  It  is  apparent  the 
practice  that  will  be  uniform  and  simpler  is  that  of  calling 
appellant  to  appear  and  prosecute  his  appeal  when  the 
case  is  reached  for  trial ;  and  such  we  hold  to  be  the  proper 
practice.  Of  course  this  practice  cannot  change  the  rule 
as  to  trial  of  such  case  de  novo  in  the  Circuit  Court;  nor 
can  it  exempt  or  excuse  the  plaintiff  in  the  action,  be  he 
appellant  or  appellee,  from  making  out  his  case  when  it 
comes  to  trying  the  suit  on  its  merits. 

As  to  the  contention  that  the  judgment  of  the  justice 
of  the  peace  was  and  is  void  because  it  does  not  affirma- 
tively appear  that  the  plaintiff  there  filed  with  his  war- 
rant the  evidence  of  his  claim  as  required  by  Shannon's 
Code,  Sec.  5970;  and  for  the  further  reason  that  the  de- 
fendant there  was  summoned  to  appear  before  one  justice 
of  the  peace  and  judgment  was  rendered  by  another  with- 
out any  showing  as  to  why  this  should  be  so ;  the  answer 
is,  as  to  the  first  alleged  irregularity — the  failure  to  file 
evidence  of  the  claim,  that  there  is  no  showing  that  the  evi- 
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dence  was  not  properly  filed,  and  in  the  absence  of  sniA 
showing  it  must  be  presumed  it  was  filed.  Further, 
failure  to  file  it  would  in  our  opinion  be  a  mere  irregu- 
larity, and  would  not  make  the  judgment  void,  as  the 
requirement  is  a  matter  not  going  to  the  jurisdiction, 
being  only  directory.  Our  Supreme  Court  has  expressly 
so  held  in  construing  analogous  statutes.  Arnold  v.  Mc- 
Corkle,  6  Bax.,  301 ;  Cowan  v.  Lowry,  7  Lea,  620.  As 
to  the  second  alleged  irregularity  the  answer  is  found  in 
section  5950  of  Shannon's  Code,  providing  that,  "If  the 
judgment  be  rendered  by  one  justice,  and  execution  be 
issued  by  another,  and  in  all  other  cases  where  steps  appear 
to  be  taken  by  one  justice  instead  of  another,  the  presump- 
tion, in  the  absence  of  proof  to  the  contrary,  is  that  the 
execution  was  issued  and  steps  taken  regularly." 

Complaint  is  also  made  at  the  failure  of  the  trial  Court 
to  consider  as  in  evidence  what  is  said  to  be  a  discharge 
in  bankruptcy.  The  facts  in  regard  thereto,  as  dis- 
closed by  the  record  before  us,  are  these :  When  the  case 
was  called  for  trial,  as  the  record  shows,  "the  clerk  called 
the  attention  of  the  Court  to  the  fact  that  the  defendant 
had  filed  a  certificate  from  a  bankruptcy  Court,  showing 
that  he  had  been  granted  a  final  discharge  in  bankruptcy, 
the  Court  stated  that  it  was  the  duty  of  the  defendant  to 
appear  and  to  prosecute  his  appeal,  and  failing  to  do  so, 
ordered  that  he  be  called  to  prosecute  same,  and  that  the 
judgment  of  the  justice  be  afiirmed."  It  will  be  remem- 
bered that  neither  party  was  present  either  in  person  or 
by  attorney.  We  think  the  Court  was  right  for  two  rea- 
sons: First,  it  is  not  within  the  range  of  the  duties 
of  clerks  of  Courts  to  present  to  the  Courts  matters  of 
evidence  in  the  trial  of  causes,  but  it  is  the  dutv  of  the 
parties  and  their  attorneys  to  do  such  things;  and  the 
party  wanting  such  evidence  introduced,  not  being  present 
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either  in  person  or  by  attorney,  the  Court  acted  properly 
in  refueing  the  admission  of  such  certificate  in  evidence. 
Second,  it  is  not  shown  what  the  certificate  contained  but 
only  that  the  clerk  called  attention  of  the  Court  to  a  cer- 
tain eertificate.  As  to  whether  this  certificate  was  prop- 
erly made  out,  or  contained  the  proper  recitals,  or  was 
properly  certified  does  not  appear,  and  it  was  certainly 
not  incumbent  on  the  Court  to  take  it  and  examine  it  and 
pass  on  its  sufficiency  and  effect  in  the  absence  of  any 
one  either  to  present  it  or  to  object  to  its  consideration  in 
evidence. 

Still  one  other  matter  remains  to  be  considered.  In 
this  Court  it  appears  from  an  endorsement  on  the  brief 
filed  on  behalf  of  plaintiff  in  error  that  that  brief  was 
filed  in  this  Court  on  February  7  th.  There  is  attached 
or  pinned  to  the  record  a  letter  addressed  to  the  clerk  of 
this  Court  signed  by  Baxter  Ware,  Esq.,  attorney  for  de- 
fendant in  error,  dated  February  6th,  and  marked  filed  by 
the  clerk  of  this  Court  February  7th,  in  which  Mr.  Ware 
says: 

"I  wish  to  notify  you  that  I  shall  insist  on  any  rules 
in  reference  to  the  filing  of  briefs,  etc.,  as  I  have  just 
received  from  the  appellant's  attorney  a  copy  of  their 
brief  under  letter  of  date  of  February  4th.  The  first 
notice  I  had  of  a  brief  being  filed  is  today  when  I  re- 
ceived the  copy  mentioned.  I  give  this  notice,  although 
I  am  not  sure  that  you  have  the  rule  requiring  briefs  to 
be  filed  ten  days  before  the  call  of  the  docket  for  the  county 
from  which  the  case  comes.  I  shall  be  very  obliged  if 
you  will  file  this  with  the  papers  or  bring  it  to  the  atten- 
tion of  the  necessary  parties. 

Without  passing  on  what  this  Court  would  have  done 
had  a  motion  been  properly  made  before  the  Court  to 
affirm  the  judgment  of  the  lower  Court  because  the  brief 
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of  plaintiff  in  error  was  not  filed  within  the  time  required, 
we  decline  to  consider  this  letter  addressed  to  the  clerk  as 
equivalent  to  such  motion,  and  have  considered  the  assign- 
ments of  error.  If  counsel  wanted  to  invoke  such  rule 
as  that  referred  to  it  should  have  been  done  in  an  orderly 
and  proper  manner.  As  already  said  with  reference  to 
the  duty  of  the  clerk  of  the  Circuit  Court,  it  is  not  within 
the  range  of  the  duties  of  the  clerk  of  this  Court  to  prac- 
tice law,  and  letters  addressed  to  him  cannot  be  treated 
as  equivalent  to  a  proper  motion  before  this  Court.  The 
fact  is,  the  letter  was  never  called  to  the  attention  of  this 
Court,  and  it  was  not  known  that  any  such  letter  existed 
until  the  case  had  been  passed  in  on  briefs,  there  being  no 
counsel  for  either  of  the  parties  present  when  the  case  was 
called. 

However,  for  the  reasons  herein  set  out  the  judgment  of 
the  lower  Court  is  affirmed  and  plaintiff  in  error  taxed 
with  the  costs. 
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SouTHEEN  Railway  Company  v.  W.  L.  Terey, 

Administeatoe. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
(Jackson.      April  Term,  1913.) 

1.  Rahboads.      Street  crossing.      Absence  of  flagman.      Raised 

gates.    Duty  of  pedestrian.    Question  of  law  or  fact. 

Whether  or  not  a  traveler  who  approaches  a  croesing  of  a 
steam  raUway  at  a  street  crossing  in  a  populous  part  of  the 
city  is  guilty  of  contributory  negligence  in  not  stopping,  look- 
ing or  listening  when  he  finds  the  gates  up  and  the  flagman 
absent  (the  railroad  having  established  these  warning  means) 
l8  a  question  for  the  jury. 

2.  Sams. 

The  raised  gates  and  absence  of  a  flagman  circumstances  do 
not  relieve  the  traveler  of  all  duty  of  reasonable  care;  but 
whether  the  traveler  acted  prudently  in  relying  upon  these 
as  an  invitation  to  cross  and  an  assurance  of  safety,  or 
whether  he  should  have  taken  additional  precautions  to  learn 
of  the  approaching  trains,  is  a  question  of  the  Jury.  But 
the  trial  Judge  should  clearly  state  to  the  jury  that  it  was 
the  duty  of  the  traveler  under  the  circumstances  to  exercise 
ordinary  care  for  his  safety. 

3.  Same. 

Whether  the  raised  gates  and  the  absence  of  flagman  constitute 
as  a  matter  of  law  an  invitation  to  cross  and  an  assurance 
of  safety  is  not  decided. 

4.  Rahsoads  at  Stbeet  Cbossingb.    Kicking  or  shunting  cars. 

It  is  gross  negligence  for  a  railway  company  to  kick  or  shunt 
cars  unguarded  and  unattended  across  a  much-used  public 
street  at  a  time  when  the  gates  are  up  and  the  flagman 
absent 
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5.  Same.    Contributory  negligence, 

A  railway  company  that  is  guilty  of  negligence  so  gross  as  to 
Indicate  a  reckless  disregard  of  the  rights  of  the  public  can- 
not rely  upon  the  defense  of  contributory  negligence  upoa  the 
part  of  a  traveler  injured  or  killed  while  trayeling  rightfully 
along  a  public  street. 


Fm>u  Shelby  Coukty. 


Appeal  in  error  from  the  Circuit  Court  of    Slielby 
County,  Division  No.  3.      A.  B.  Pittman,  Judge. 

Cabutheks  EwiNG  for  Plaintiff  in  Error. 

Bell,  Terry  &  Bell  for  Defendant  in  Error. 

Mr.  Justice  Higgins  delivered  the  opinion  of  the 
Court. 

On  the  26th  day  of  October,  1910,  one  HenderaoA  was 
run  over  and  killed  by  two  coal  or  gondola  cars  owned 
and  operated  by  plaintiff  in  error.  The  accident  took 
place  at  the  intersection  of  Vance  and  Walnut  streelB  in 
the  city  of  Memphis.  The  railway  tracks  likewise  inter- 
sect and  cross  Walnut  street  at  this  point.  Suit  was 
instituted  by  defendant  in  error  to  recover  damages  for 
the  alleged  wrongful  killing.  A  verdict  for  $7,009  was 
rendered.  Failing  to  obtain  a  new  trial,  the  railway 
company  has  brought  the  case  to  us  by  an  appeal  in  error. 
The  principal  assignment  is  that  the  Court  erred  in  not 
sustaining  its  motion  for  a  directed  verdict.  This^  of 
course,  necessitates  an  extended  examination  of  tfae  facts 
and  of  the  law  arising  therefrom. 
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It  is  conceded  by  learned  counsel  for  the  railway  com- 
pany that  plaintiff  in  error  was  negligent  at  the  time  of 
the  accident,  in  that  it  was  shunting,  kicking  or  moving 
unattended  cars  across  a  much-traveled  street  of  a  populous 
city  at  a  time  when  the  flagman  was  absent  and  the  gates 
VQre  up.      The  real  insistence  here  is  that  Henderson  was 

• 

likewise  guilty  of  negligence  and  that  his  negligence  con- 
tributed directly  and  proximately  to  his  death.  This  lat- 
ter proposition  is  disputed  by  learned  counsel  for  defend- 
ant in  error,  and  they  further  contend  that  the  conduct 
of  the  railway  company  was  gross,  wilful  and  wanton,  and 
that  contributory  negligence  is  not  available  under  the 
circumstances. 

The  facts  of  the  case  are  practically  undisputed.  It 
shall  be  our  endeavor  to  render  a  condensed  statement 
thereof.  The  Southern  Railway  Company  has  two  tracks 
crossing  Walnut  street  at  the  place  of  the  accident.  Wal- 
nut street,  as  heretofore  stated,  was  and  is  a  much-traveled 
one.  About  5 :30  p.m.  of  the  day  of  the  accident,  Ilen- 
derson,  the  intestate,  was  walking  north  on  this  street  and 
on  the  west  side.  After  crossing  the  first  track  and  about 
the  time  he  was  entering  the  second  one,  the  unattended 
coal  cars  that  had  been  sent  toward  Walnut  street  by  an 
engine  from  the  west  struck  him  and  crushed  him  so 
that  he  died  immediately.  The  cars  had  been  separatwl 
or  cut  loose  from  the  engine  at  a  point  distant  about  190 
feet  There  is  some  controversy  as  to  whether  this  was 
a  kicking  movement.  We  do  not  deem  this  material,  for 
it  is  plain  that  it  was  a  shunting  or  a  moving  of  imattende<l 
cars  at  a  street  intersection  after  they  had  received  their 
momentum  from  an  engine  which  ceased  running  or  was 
reversed.  The  object  of  the  railway  company  in  shunting 
or  moving  the  cars  was  to  get  them  from  one  part  of  the 
yard  to  another  and  on  to  a  different  track.      No  flagman 
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or  other  servant  of  the  railway  company  was  present  to 
give  warning,  and  there  was  no  flag  or  light  to  inform 
people  of  the  likelihood  of  cars  approaching.  The  rail- 
way company  had  erected  gates  at  this  crossing,  and  we 
must  presume  that  they  were  put  there  for  the  avowed 
purpose  of  barring  the  public  from  the  use  of  the  railway 
tracks  when  trains  were  approaching;  and  we  also  must 
presume  that  the  railway  company  had  followed  the  custom 
of  lowering  these  gates  when  there  was  danger  or  likelihood 
of  cars  crossing,  and  raising  them  when  there  was  no  such 
danger.  Henderson  approached  this  crossing  from  a 
sidewalk  on  which  was  placed  a  tamale  stand.  There  is 
no  direct  evidence  that  he  looked  for  cars  immediately 
before  he  was  struck ;  the  preponderance  is  that  he  walked 
straight  ahead  with  his  head  down  and  that  he  did  not 
look,  at  least  while  approaching  and  crosing  the  first 
track.  There  is  a  very  short  space,  namely,  that  em- 
braced within  a  few  feet  of  the  second  track  going  north, 
in  which  he  may  or  may  not  have  looked  for  cars;  but 
we  do  not  believe  this  very  material,  for  it  might  be 
argued  with  great  force  that  if  he  had  looked  he  would 
have  seen  the  cars  approaching.  A  pedestrian  is  always 
held  to  have  seen  that  which  he  would  have  beheld  if  he 
had  looked.  But  we  shall  recur  to  this  feature  at 
another  point. 

We  can  settle  once  for  all  the  question  as  to  whether 
the  Court  erred  in  submitting  the  case  to  the  jury  by  say- 
ing that  according  to  the  authorities  submitted  even  bj 
learned  counsel  for  plaintiff  in  error  the  contributory  neg- 
ligence of  Henderson  was  an  issue  for  the  jury.  If  this 
be  true,  it  is  virtually  decisive  of  the  chief  points  elabor- 
ately discused  before  us.  It  must  be  conceded  of  course 
that  if  the  facts  are  undisputed  and  if  but  one  reasonable 
conclusion  can  be  drawn   therefrom,  contributory  negli- 
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gence  is  a  question  for  the  Court.  But  in  the  mstant 
ease  we  are  called  upon  ta  hold  a  party  guilty  oi  eon- 
tributory  negligence  as  a  matter  of  law  in  pursuing  a 
course  of  conduct,  differing  views  of  which  are  clearly 
apparent — a  course  of  conduct  which  few  Courts,  if  any, 
have  ever  held  to  be  for  consideration  by  the  Court  in^ad 
of  for  the  jury. .  Conceding  that  under  ordinary  cireum-* 
stances  a  traveler  must  be  held  guilty  of  contributory  neg^ 
ligence  if  he  fails  to  look  and  listen  or  look  or  listen  before 
entering  upon  the  track,  the  rule  in  its  absolute  form  as 
the  guide  for  conduct  never  obtains  where  there  are  pecu- 
liar conditions  or  special  circumstances  which  are  ordi- 
narily calculated  to  affect  the  conduct  of  the  ordinarily 
careful  and  prudent.  Under  these  circumstances  the 
extent  of  the  duty  of  stopping,  looking  or  listening  is  not 
an  absolute  one;  the  conduct  of  the  traveler  must  be 
judged  of  by  the  jury  by  the  application  of  the  standard 
of  reasonable  care.  Railroad  v.  Dies,  98  Tenn.,  655; 
Railroad  v.  Satterwhite,  112  Tenn.,  185 ;  Traction  Co.  v, 
Carroll,  113  Tenn.,  514.  It  was  stated  by  the  Supreme 
Court  of  Ohio  in  Artz  v.  Ry.,  34  la.,  153,  that  whenever 
there  are  complicated  circumstances  or  conditions  at  a 
railroad  crossing  the  jury  must  pass  upon  the  question  as 
to  whether  the  traveler  exercised  the  proper  degree  of  care. 
It  was  held  in  the  case  of  France  v.  Transit  Company,  99 
Mo.  App.,  323,  that  the  propriety  of  stopping  and  looking 
was  a  question  to  be  decided  by  the  jury  when  there  are 
circumstances  which  might  or  might  not  suggest  to  th<» 
traveler  that  he  take  this  course  or  the  opposite. 

But  recurring  to  the  main  proposition,  namely,  the 
correctness  of  the  action  of  the  Court  in  the  instant  case 
in  overruling  the  motion  for  peremptory  instructions,  th*» 
authorities  are  numerous  that  when  the  flagman  is  absent 
and  the  gates  are  up,  the  question  as  to  whether  the^  traveler 
30 
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was  guilty  of  oontributory  negligence  in  failing  to  look 
before  entering  upon  the  track  is  for  the  jury.  Coke  v. 
Railway,  4  L.  R.  A.  N.  S.,  621 ;  33  Cyc,  1028 ;  Young 
i>.  Railroad,  14  If.  E.,  534;  Railroad  t\  Yundt,  41  A.  R., 
580;  see  also  Baltimore  Railroad  v.  Hudson,  3  Appeals, 
D.  C,  101;  Roberts  v.  Canal  Company,  35  Atlantic,  723; 
Railroad  v.  Nubacher,  43  N^.  E.,  576;  Palmer  v.  Ry.,  112 
N.  Y.,  234.  We  especially  call  attention  to  the  text  of 
Cyc.  above  referred  to  and  the  cases  cited  in  support.  We 
of  course  are  not  now  considering  the  question  as  to 
whether  the  open  gates  and  the  absence  of  the  flagman 
relieve  the  traveler  of  all  duty  to  exercise  care.  This 
shall  be  discussed  by  us  later. 

Another  factor  in  this  case  which  must  not  be  lost 
sight  of  in  determining  the  question  of  law  presented  is 
that  the  city  of  Memphis  had  passed  certain  ordinances 
regulating  the  movement  of  trains  at  crossings.  We  must 
presume  that  Henderson  was  aware  of  these  regulations 
and  that  he  had  the  right  to  rely  upon  their  observance 
by  the  railroad  company.  One  of  these  ordinances  was 
to  the  effect  that  no  engine  or  train  of  cars  should  be  run 
within  the  city  limits  at  a  greater  rate  of  speed  than  six 
miles  per  hotir.  Another  regulation  was  that  railroad 
companies  should  station  flagmen  at  each  street  crossing 
intersected  by  railroad  tracks,  that  the  flagmen  should 
constantly  be  on  duty,  and  when  a  train  is  approaching 
and  while  it  is  crossing,  shall  have  a  danger  flag  by  day 
and  a  red  light  by  night,  and  shall  give  warning  to  all 
of  approaching  trains.  It  is  further  provided  that  the 
engineer  of  each  train  shall  keep  the  bell  constantly  ring- 
ing while  the  train  is  passing  through  the  city.  Another 
ordinance  is  to  the  effect  that  all  gates  shall  be  so  counter- 
balanced or  otherwise  arranged  that  they  shall  fall  to  a 
horizontal  position  across  the  street  by  their  own  weight. 
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To  all  these  there  is  added  the  common  law  duty  of  tak- 
ing extraordinary  precautions  when  flying  switches  or 
kicking  movements  or  similar  movements  are  undertaken 
at  street  crossings  in  populous  cities.  The  traveler  has 
the  right  to  rely  upon  the  observance  of  all  these  duties 
and  precautions,  and  a  railway  company  is  hardly  in  posi- 
tion to  insist  upon  his  contributory  tiegligenoe  when  it  has 
omitted  these  precautionary  measures.  The  statement  of 
the  respective  rights  and  duties  of  railways  and  travelers  at 
crossings  has  rarely  been  improved  upon  since  the  case 
of  Improvement  Company  v.  Stead,  95  U.  S.,  161.  It 
is  true  that  Justice  Bradley  recognized  the  right  of  prece- 
dence to  be  in  steam  railways,  but  this  right  is  to  be 
exercised  upon  condition  only  that  it  give  the  traveler 
reasonable  notice  and  warning  of  its  desire  and  intention 
to  use  the  crossing.  A  traveler  may  always  rely  upon 
this  duty  until  aware  that  it  has  been  omitted.  When 
he  approaches  a  crossing  he  may  expect  the  railway  com- 
pany to  give  him  such  signals  or  warning  as  the  laws  and 
ordinances  require  and  such  as  custom  has  established, 
and  the  traveler  cannot  be  pronounced  guilty  of  contribu- 
tory negligence  as  a  matter  of  law  until  thus  informed 
or  until  chargeable  with  notice  of  the  probability  of  ap- 
proaching trains.  Tabor  v.  Railroad  Co,,  2  Am.  Rep., 
520.  We  do  not  see  how  Henderson  could  as  a  matter 
of  law  be  held  to  have  been  guilty  of  proximate  contribu- 
tory negligence  when  there  was  no  bell  sounding  to  give 
him  warning,  no  flagman  to  give  the  danger  signal,  and 
no  gates  down  to  bar  his  way,  and  when  there  was  nothing 
to  indicate  that  the  cars  were  not  moving  at  the  speed 
regulated  by  ordinance.  The  cars  which  struck  him  were 
going  at  the  rate  of  eight  or  ten  miles  per  hour.  If 
they  had  been  moving  at  six  miles,  the  preponderance  of 
probabilities  is  that  he  would  not  have  been  hit.       This 
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suffices  in  our  judgment  fot  a  d^teiMinatioii  of  the  ^ 
tion  as  ta  whether  the  Gout fc  should  have  directed  at  ver- 
dict. We  have  not  had  access  to  any  of  the  oatseir  6ited 
by  learned  counsel  fof  plaintiff  in  error  in  the  6odclnding 
portion  of  his  brief  other  than  that  of  Railroad  v.  ^huUt, 
183  Fed.,  673.  This  Clause  does  not  sustain  the  contention 
that  Henderson  should  have  been  held  guilty  of  donthribu- 
tory  negligence  as  a  matter  of  law.  On  the  contrary,  it 
is  authority  for  the  proposition  that  the  raised  gate  is  an 
important  consideration  in'  determining  whether  the  trav- 
eler was  guilty  of  contributory  negligence.  It  do^  hold, 
as  also  does  the  case  of  Koch  v.  Railroad,  supra,  thtft  the 
absence  of  a  flagman  or  the  opening  of  the  gates  ioei  Act 
relieve  the  traveler  of  all  care. 

We  now  reach  the  contention  made  by  learned  (tounsel 
for  plaintiff  in  erroi'  that  th^  dburt  in  effect  hel<}  that 
the  absence  of  the  flagman  and  the  raised  gates  constituted 
an  invitation  to  Henderson  to  cross  the  tracks  antf  were 
an  assurance  to  him  that  he  might  do  so  in  safety.  It  is 
further  asserted  that  the  Oourt  in  sntetanee  held  that  these 
circumstances  relieved  Henderson  of  any  duty  td  look 
or  listen. 

With  respect  to  the  first  insistence  we  can  say  that  His 
Honor  did  not  exactly  so  dtecide.  But  if  he  had  so  held, 
he  would  not  in  the  judgment  of  the  writer  have  Keen 
very  far  wrong.  Looking  at  it  as  an  original  ^f6posi- 
tion,  unclouded  by  the  rules  built  up  by  judicial  Ic^sla- 
tion,  there  is  substantial  foundation  for  the  contttitioii 
that  the  absence  of  the  flagman  and  the  raised  gate  did 
amount  to  an  invitation  to  cross  and  an  assurance  of  Mfety. 
Gates  are  tissd  for  ihe  purpose  of  banking  the  way  ^en 
trains  are  about  to  cro^s  the  street;  flagmen  are  prudent 
for  the  purpiose  of  felling  those  approaching  that  trains 
are  about  to  cross.       Custom  and  experience  have  Made 
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.the  lowered  gates  and  the  atationqd  flagman  indicators  of 
divnger,  The  converse,  namely,  the  absence  of  th^  flag- 
m^i  Bfxd  the  raised  gatQS,  should  be  treated  as  a  declara- 
tion by  the  railroad  company  that  np  train  is  approach- 
ing and  that  the  crossing  is  safe,  and  that  the  travaler  may 
paa9  oyer  without  any  further  effort  to  ascertain  whether 
trains  are  near.  Especially  should  it  be  held  so  in  this 
cape,  for  the  reason  that  the  ordinance  makes  it  the  con- 
staiit  and  unalterable  duty  of  the  railway  company  to  have 
the  flagman  presex^t  dui*ing  the  whple  of  the  time  the 
street  is  being  used  for  the  movement  of  cars.  Why  is 
it  illc^ical  to  say  that  the  absence  of  the  flagman  is  a 
proclamation  to  all  the  city  that  no  cars  are  coming  or 
within  the  danger  zone? 

Thp  dissenting  opinion  of  Judge  Beatty  in  the  Koch 
cg,8e,  supra,  is  a  very  cogent  one  upon  this  point,  and  we 
have  been  very  much  impressed  with  the  remarks  made 
by  Judge  Earle  in  the  case  of  McGrath  v.  Railroad  Co., 
in  a  note  appended  to  the  case  as  reported  in  17  Am.  Rep., 
868.  Recurring  to  the  propositions  laid  down  in  the 
case, of  Tabor  v.  Railroad,  supra,  and  Smith  v.  Railroad, 
129  ;S.  W.,  719,  and  similar  cases,  it  may  be  said  that 
Henderson  had  the  right  to  rely  upon  the  observance  of 
law  and  the  ordinances  by  the  railroad  company  with 
respect  to  the  flagman  and  the  raised  gates,  and  that  he 
might  assume  that  the  raised  gates  and  absence  of  the 
flagman  were  becau^  the  railroad  was  at  the  time  not 
using  or  getting  ready  to  use  the  crossing,  and  that  he 
might  pass  without  let  or  hindrance.  See  Palmer  v. 
Railroad,  112  N.  Y.,  234. 

But  His  Honor  the  trial  Judge  did  not  instruct  the 
jury  that  the  absence  of  the  flagman  and  the  raised  gates 
wer^  «n  assurance  of  safety,  and  that  Henderson  was  re- 
liev^ed  of  all  duty  to  take  care.       He  explicitly  and  with 
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propriety,  as  we  think,  said  to  counsel  and  jury  that  he 
was  going  to  leave  to  the  latter  the  determination  of  the 
question  as  to  whether  Henderson  should  have  taken  other 
precautions  than  that  of  relying  upon  the  absence  of  the 
flagman  and  the  open  gates.  Instead  of  telling  the  jury 
that  as  a  matter  of  law  the  circumstances  amounted  to  an 
invitation  to  cross  and  an  assurance  of  safety,  he  left  it  to 
them  to  determine  whether  or  not  Henderson  should  have 
looked  or  listened  or  have  taken  other  precautions  or 
should  have  done  anything  else  that  an  ordinarily  prud^t 
person  would  have  done  under  the  circumstances.  In- 
stead of  instructing  the  jury  that  Henderson  was  relieved 
of  all  care,  he  told  them  that  it  was  his  duty  to  exercise 
ordinary  care  under  the  circumstances,  such  care  as  an 
ordinarily  prudent  person  about  to  cross  a  railroad  track 
would  have  exercised;  he  further  told  the  jury  that  if  in 
their  opinion  an  ordinarily  careful  and  prudent  man 
would  not  have  treated  the  raised  gates  and  the  absence 
of  the  flagman  as  an  assurance  of  safety  such  as  to  relieve 
him  of  the  further  duty  of  looking  and  listening,  they 
should  convict  him  of  proximate  contributory  negligence 
and  deny  recovery;  he  reiterated  the  proposition  that  if 
the  jury  believed  that  an  ordinarily  prudent  man  would 
have  pursued  a  different  course  from  that  followed  by 
Henderson  with  respect  to  his  manner  of  crossing  under 
the  circumstances,  there  could  be  no  recovery.  We  are 
of  opinion  after  carefully  pondering  the  charge  as  a  whole, 
that  it  is  not  erroneous  in  the  particulars  pointed  out-  One 
of  the  best  considered  cases  bearing  upon  these  issues  is 
that  of  Blount  v.  Railroad,  9  C.  C.  A.,  626.  It  is  therein 
held  that  when  gates  are  open  it  is  for  the  jury  to  detel^ 
mine  whether  the  traveler  should  have  taken  the  addi- 
tional precaution  of  looking  out  for  approaching  trains. 
A  number  of  New  York  cases  to  the  same  effect  are  cited 
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in  the  note  to  Koch  v.  Railroad,  supra.  In  ihss  Blount 
case  it  is  clearly  laid  down  that  it  is  for  the  jury  to  deter- 
mine what  weight  to  attach  to  raised  gates  and  like  cir- 
cumstances; that  is,  the  jury  are  to  judge  whether  these 
circumstances  amounted  to  an  invitation  and  an  implied 
assurance  of  safety  such  as  an  ordinarily  prudent  man 
might  rely  upon.  The  text  of  33  Cyc,  1028,  likewise 
supports  this  proposition.  It  is  therein  laid  down  that 
a  jury  might  determine  that  the  prudent  traveler  could 
presume  by  the  absence  of  the  flagman  and  by  open  gates 
that  the  way  was  safe. 

But  all  these  observations  go  back  to  the  original  propo- 
sition that  under  the  circumstances  as  they  confronted 
Henderson,  his  conduct  was  a  matter  for  the  jury  to  pass 
upon ;  and  they  having  by  their  verdict  found  that  he  was 
not  guilty  of  contributory  negligence,  we  are  unable  to 
discover  any  substantial  ground  for  disturbing  the  verdict. 
We  overrule  the  first  assignment  of  error. 

The  fourth  assignment  of  error  is  predicated  upon 
the  refusal  of  the  Court  to  give  in  charge  a  special  re- 
quest that  the  pedestrian  under  the  circumstances  must 
exercise  some  care  for  his  own  safety,  and  if  he  exercisies 
no  care  at  all,  that  is,  if  he  neither  looked  nor  listened  nor 
made  the  slightest  observation,  but  with  bowed  head  pro- 
ceeded to  cross  the  tracks,  he  would  be  guilty  of  contri- 
butory negligence.  The  Court  could  have  with  propriety 
given  this  instruction ;  but  we  don't  believe  that  his  fail- 
ure so  to  do  constituted  reversible  error.  As  we  have 
heretofore  said,  the  jury  were  instructed  that  it  was  in- 
cumbent upon  Henderson  to  exercise  ordinary  care  for 
his  own  safety,  and  that  it  was  for  the  jury  to  determine 
whether  in  the  exercise  of  this  ordinary  care  he  ought 
to  have  done  anything  in  addition  to  a  reliance  upon  the 
open  gates  and  the  abisent  switchman  and  the  observance 
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of  the  law  by  the  railroad  company.  The  instruction 
requested  would  have  been  somewhat  at  variance  with  the 
diarge  to  the  effect  that  it  was  the  province  of  the  jury 
to  determine  to  what  extent  Henderson  should  have  looked 
and  listened.  If  right  in  that  proposition,  then  the  Court 
iiad  reason  for  declining  this  special  request.  We  over- 
rule this  assignment  of  error. 

In  the  fifth  assignment  of  error  it  is  said  that  the 
Court  improperly  declined  to  grant  a  request  that  if  the 
circumstances  were  peculiarly  dangerous,  the  duty  of  each 
one,  Henderson  as  well  as  the  railroad,  to  exercise  care 
was  correspondingly  increased.  We  do  not  think  the 
refusal  to  give  this  instruction  was  reversible  error.  The 
Court  said  time  and  again  that  the  jury  should  determine 
the  presence  or  absence  of  culpability  upon  the  part  of 
Henderson  by  reference  to  the  circumstances.  Besides, 
we  do  not  think  this  doctrine,  announced  in  some  of  the 
cases  applicable  where  the  peculiar  conditions  are  t«n- 
porary  or  momentary  and  owing  to  the  unanticipated  neg- 
ligence of  the  railway  company. 

In  the  sixth  assignment  it  is  said  that  the  Court 
declined  to  give  in  charge  a  special  request  to  the  effect 
that  there  could  be  no  recovery  if  they  find  that  the  de- 
ceased did  not  exercise  some  precaution  to  prevent  injury 
to  himself.  It  is  unnecessary  to  discuss  this  matter  fur- 
ther, for  the  reason  that  we  think  the  proposition  is 
embodied  in  principle  in  the  main  charge.  Moreover, 
the  instruction  really  makes  the  condition  of  recovery  a 
finding  that  Henderson  did  actually  exercise  some  addi- 
tional precautions,  whereas  the  instructions  theretofore 
given  left  to  the  jury  the  determination  of  the  question 
whether  Henderson  should  have  taken  any  precautions 
other  than  those  which  the  absence  of  the  fiagman  and  the 
raised  gates  suggested.      In  addition,  we  think  the  Court 
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impressed  the  jury  that  if  they  believed  that  an  ordi- 
narily prudent  man  would  have  pursued  a  different  course 
with  respect  to  precautions  plaintiff  below  eould  not 
recover. 

A  feature  of  this  case  which  has  not  heretofore  been 
mentioned  has  some  weight,  namely,  the  possibility  that 
the  jury  found  that  Henderson  as  a  matter  of  fact  did 
look  and  listen  before  entering  upon  the  second  track. 
It  will  be  recalled  that  for  a  few  steps  before  Henderson 
reached  the  second  track  no  one  observed  him.  The  trial 
Judge  instructed  the  jury  that  in  the  absence  of  evidence 
to  the  contrary,  the  presumption  should  be  indulged  that 
he  exercised  ordinary  care,  which  in  this  instance  would 
mean  looking  and  listening.  It  can  with  plausibility 
'be  said  that  the  jury  found  or  were  warranted  in  finding 
that  he  was  in  the  exerci3e  of  ordinary  care  at  the  time. 
If  so,  the  right  to  recovery  follows  as  a  matter  of  course. 
It  is  unnecessary  to  cite  authorities  to  support  the  propo- 
sition that  presumptively  the  injured  one  did  look  and 
listen  before  entering  upon  the  track.  But  we  now  recur 
to  a  point  suggested  in  a  former  part  of  this  opinion  to 
the  effect  that  it  might  be  insisted  that  if  Henderson  did 
look  or  listen  he  saw  or  would  have  seen  the  coming  cars 
and  that  he  heedlessly  walked  in  front  of  them  and  took 
the  Tt&k.  But  this  insistence  is  hardly  applicable  to  a 
case  where  a  railway  company  is  violating  the  law  at  the 
time  unless  the  pedestrian  is  aware  that  the  law  is  being 
violated.  If  it  be  granted  that  Henderson  saw  the  cars 
coming,  he  had  the  right  to  assume  that  they  were  moving 
at  the  rate  of  six  miles  per  hour.  Had  they  been  going 
fft  this  'Speed,  we  repeat  that  the  probabilities  are  that  he 
would  -not  have  been  injured.  With  this  right  upon 
the  part  <rf  Henderson  to  assume  that  the  cars  were  mov- 
ing at  a  lawful  speed,  especially  in  view  of  the  custom 
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of  lowering  the  gates  and  stationing  the  flagman>  his  con- 
duct was  still  a  matter  to  be  passed  upon  by  the  jury  and 
not  a  question  of  law  for  the  Court.  The  cases  whidi 
discuss  the  right  of  a  pedestrian  to  assume  that  cars  are 
moving  at  a  lawful  rate  and  that  a  railway  company  is 
or  will  take  the  proper  precautions  respecting  the  control 
of  the  movement  of  cars  are  quite  numerous.  Connor 
V.  Wabash  B.  R.,  129  S.  W.,  777.,  and  cases  there  cited. 

It  is  urged  by  learned  counsel  for  defendant  in  error 
that  this  Court  would  be  warranted  in  adjudging  that 
the  railway  company  was  guilty  of  gross,  wanton  and 
reckless  conduct  at  the  time  it  killed  Henderson,  and  that 
the  defense  of  contributory  negligence  should  as  a  mat- 
ter of  law  be  held  unavailing,  although  the  Court  might 
be  of  opinion  that  Henderson  did  not  exercise  ordinary 
care.  It  may  be  accepted  as  juridically  sound  that  con- 
tributory negligence  is  not  a  defense  where  the  conduct 
of  the  defendant  was  wanton,  wilful  or  reckless ;  but  there 
is  some  contrariety  of  opinion  as  to  whether  merely  gross 
negligence  takes  away  this  bar.  The  sound  rule  un- 
doubtedly is  that  the  conduct  must  amount  to  more  than 
negligence  or  inattention.  29  Cyc,  510.  In  other 
words,  it  must  be  shown  that  the  wrongdoer  was  so  grossly 
careless  as  to  warrant  the  inference  that  he  was  consciously 
indifferent  to  the  rights  of  others,  and  wittingly  pursued 
a  course  which  probably  would  result  in  injury.  Let  us 
look  at  the  conduct  of  the  railway  company  in  the  instant 
case. 

Walnut  street  was  a  much-traveled  thoroughfare.  The 
railroad  company  should  have  anticipated  that  the  citi- 
zens of  the  town  were  likely  to  use  this  street  at  any  time 
during  the  day ;  especially  should  it  have  anticipated  that 
at  a  time  when  the  gates  were  up  and  the  flagman  absent 
someone  was  likiely  to  be  present ^       This  would-  have 
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ocurred  to  the  minds  of  the  servants  of  the  company  upon 
the  slightest  consideration.  It  was  also  known  to  them 
that  the  people  relied  upon  the  flagman  and  the  gates  as 
the  means  of  informing  themselves  as  to  the  operation 
of  trains;  especially  should  it  have  occurred  to  these 
servants  that  pedestrians  when  they  approached  the  track 
and  found  the  safeguards  removed  would  assume  that  car 
movements  had  for  the  time  ceased.  It  was  of  course 
known  to  the  servants  that  unattended  cars  were  as  great 
a  source  of  danger  as  could  have  been  thought  of  under 
the  circumstances.  It  has  been  held  by  a  number  of 
Courts,  particularly  those  of  New  York,  that  a  railroad 
company  is  under  obligation,  when  it  undertakes  to  use 
a  street  crossing  in  a  populous  city,  to  use  every  precau- 
tion for  the  safety  of  the  citizen ;  75  Am.  Dec,  375 ;  and 
that  the  company  should  be  held  responsible  for  the  slight- 
est neglect.  If  this  be  the  measure  of  duty,  then  the 
failure  to  take  reasonable  and  customary  precautions 
should  be  characterized  as  gross  negligence  amounting  to 
wilfulness.  Numerous  Courts  have  held  that  it  is  gross 
and  criminal  negligence  for  a  railway  company  to  shunt 
or  kick  imattended  cars  across  a  street  of  a  populous 
city  without  taking  precautions  to  warn  the  public.  Rail- 
road  V.  Smith,  18  L.  E.  A.,  63 ;  Toby  v.  Railroad,  33  L. 
E.  A.,  496;  Railroad  v.  Lea,  21  Sou.  Eep.,  234;  Trust 
Co.  V.  Railroad,  27  Federal,  159.  There  arises  in  this 
connection  the  legal  eflFect  of  the  constructive  knowledge 
by  the  railway  servants  of  the  presence  of  Henderson.  It 
cannot  be  denied  but  that  they  should  have  anticipated 
his  presence  and  been  on  the  lookout  for  him.  Having 
failed  so  to  look,  they  are  in  legal  effect  held  to  have  been 
aware  of  his  presence.  If  with  knowledge  of  his  pres- 
ence they  shunted  these  cars  without  notice  or  warning, 
they  were  guilty  of  wilful  and  wanton  conduct,  such  as 
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was  referred  to  iby  Judge  Beard  in  the  ease  of  B4iU:^Qai 
V.  Williford,  116  Tenn.,  123.  And  this  thought  leads 
to  another  tproposition  whioh  to  the  mind  of  the  writer  is 
not  unfounded;  and  that  is  that  a  jury  could  \weU  find 
that  the  negligence  of  the  raUroad  was  the  proximate  cause 
of  Henderson's  taking  off.  The  last  clear  <3hance  doc- 
trine is  nothing  more  than  a  phase  of  proximate  cause. 
Where  a  wrongdoer  as  the  superior  force  or  principal 
actor  should  as  a  matter  of  law  and  duty  have  anticipated 
the  presence  and  plight  of  the  victim,  the  latter  not  being 
aware  of  the  proximity  of  the  former,  the  former  will  be 
held  to  have  known  of  the  presence  of  the  injured  cme  and 
will  bo  charged  with  having  caused  the  wrong  by  failing 
to  act  with  such  prudence  as  knowledge  of  the  circum- 
stances would  have  suggested  to  a  prudent  person. 

His  Honor  did  not  submit  the  theory  of  gross  negli- 
gence to  the  jury,  nor  was  it  discussed  in  the  Court  below 
so  far  as  we  can  learn  from  the  record.  We  are  of  opin- 
ion that  the  Court  could  well  have  done  so  and  if  the 
jury  had  returned  a  verdict  in  accordance  therewith  there 
would  be  no  doubt  as  to  our  duty  in  the  premises.  But 
we  believe  it  unnecessary  to  rest  our  decision  upon  this 
phase.  We  have  discussed  it  for  the  reason  that  it  was 
so  ably  and  earnestly  presed  upon  us  at  the  bar. 

It  is  lastly  insisted  that  the  verdict  of  $7,000  is  so 
excessive  as  to  indicate  passion,  prejudice  or  caprice. 
Henderson  was  53  years  of  age,  in  good  health,  .and  had 
an  expectancy  of  18  or  20  years.  His  earning  capacity 
was  that  of  $750.00  per  year.  The  jury  evidently  found 
against  the  railroad  upon  its  defense  of  contributory  negli- 
gence. With  this  out  of  the  way  the  verdict  is  not  so 
large  as  to  indicate  any  abuse  of  function  upon  the  part 
of  the  jurors.  The  amount  of  the  verdict  should  .not  be 
disturbed  unless  the  circumstances  indicate  improper  con- 
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duct  or  caprice  upon  their  part.  His  Honor  did  not  give 
in  charge  the  effect  of  remote  contributory  negligence  in 
mitigating  damages,  and  this  failure  so  to  do  is  assailed 
here.  He  reiquested  learned  counsel  to  prepare  for 
him  a  suitable  instruction  upon  this  point,  but  the  latter 
pleaded  ignorance  and  inability  so  to  do.  If  lacking  in 
ability  to  ccwnprehend  the  subject  when  the  oa6e  was  tried 
in  the  lower  Court,  he  has  learned  very  rapidly,  for  he 
certainly  evinces  very  great  knowledge  of  the  matter  here. 
He  should  have  attempted  the  preparation  of  a  special 
request  when  he  discovered  that  the  trial  Judge  had  failed 
to  instruct  the  jury.  He  cannot  now  be  heard,  especially 
in  view  of  the  statements  in  the  bill  of  exceptions,  to 
coiA'plt&ii  of  this  omission. 

Affer  a  careful  and  painstaking  investigation,  we  have 
reached  the  conclusion  that  the  record  does  not  disclose 
a  reversible  error,  and  that  the  judgment  should  be 
affirmed.  We  regret  our  inability  to  discuss  the  numer- 
ous cases  referred  to  by  learned  counsel  as  absolutely  con- 
trolling upon  the  questions  debated.  These  authorities 
are  inaccessible  to  us.  But  sometimes  it  is.  all  very  well 
that  tliis  is  so,  notwithstanding  the  invaluable  aid  which 
well  considered  authorities  always  afford.  Courts  and 
lawyers  are  sometimes  too  prone  to  rely  upon  adjudged 
cases  instead  of  looking  squarely  at  the  facts  of  the  con- 
troversy in  hand,  with  the  view  of  obtaining  justice  for 
the  parties  immediately  concerned  in  accordance  tvith  fun- 
damental principles  and  fundamental  law. 
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J.  H.  Heard  et  al.  v.  A.  W.  Hilliard  bt  al. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
(Nashville.     December  Term,  1912.) 

RE8ULTIITG  Trust.    Statute  of  frauds.    Agreement  to  hold  land 
as  partner  or  foint  otoner. 

An  agreement  between  one  of  several  creditors  and  the  other 
creditors  that  the  former  would  purchase  at  publice  sale  the 
land  of  their  common  debtor  soon  thereafter  to  be  exposed 
to  public  sale,  and  that  he  would  hold  the  land  so  purchased 
for  the  joint  and  common  benefit  of  all  the  creditors,  is  a 
binding  obligation  that  may  be  enforced  in  a  Court  of  equity. 
The  statute  of  frauds  is  not  applicable. 


From  Sequatchie  County. 


Appeal  from  the  Chancery  Court  of  Sequatchie  County. 
V.  C.  Allen,  Judge. 

Stewart  &  Stewart  for  Complainants. 
WixKERsoN  &  WiLKERsoN  for  Defendants. 

Mr.    Justice    Moore    delivered   the   opinion    of    the 

Court. 

This  bill  was  filed  by  complainants  to  have  a  trust 
declared  in  certain  real  estate  described  therein  and  which 
trust  it  is  alleged  grew  out  of  the  following  facts: 

One  J.  A.  Heard  was  indebted  to  the  defendant  by 
note  in  th  sum  of  $409.14,  made  on  the  2nd  of  June,  1909, 
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iknd.diie  six  months  thereafter  and  executed  to  J.  A.  Lamb 
4  deed  of  trust  covering  and  conveying  the  house  and  lot 
in  the  town  of  Dunlap,  Sequatchie  county,  to  secure  this 
qote.  Heard  was  also  indebted  as  a  member  of  the  firm 
if  Hilliard,  Heard  &  Co.,  to  the  Citizens'  National  Bank, 
Pikeville,  Tennessee,  in  various  sunus  due  by  different 
notes,  on  some  of  which  complainants,  were  securities  and 
after  the  trust  deed  was  made  to  Lamb  on  the  2nd  of  June, 
he  and  his  wife  joined  in  a  second  deed  of  trust  on  the 
^me  property,  conveying  it  to  Lewis  Pope,  trustee,  to 
aedure  these  different  notes  and  the  amounts  due  thereon. 
None  of  these  notes  were  paid  at  maturity  and  the  trustees 
in  both  deeds;  that  is,  Lamb  and  Pope,  jointly  advertised 
to  sell  this  property  on  the  26th  of  December,  1910,  and 
on  that  date  it  was  sold  by  them  and  bid  in  by  the  defend- 
ant Hilliard  at  the  price  of  $500.00.  His  debt  at  that 
time  amounted  with  interest  to  $4:47.60.  Complainants 
charged  in  their  bill  that  they  attended  the  sale  of  this 
property  for  the  purpose  of  protecting  their  interest  as 
sureties  on  the  notes  secured  in  the  trust  deed ;  that  before 
the  house  and  lot  were  put  up  for  sale  they  had  an  agree- 
ment with  the  defendant,  who  was  the  owner  of  the  debt 
secured  by  the  first  trust  deed,  that  he  would  buy  the 
property  for  the  three;  that  is,  for  complainants  Heard, 
Stewart  and  himself,  each  to  own  an  undivided  one-third 
interest  in  it.  They  charge  in  their  bill  that  this  was 
a  distinct  agreement  between  them  and  the  defendant,  and 
in  that  agreement  it  was  stipulated  that  defendant  was  to 
do  the  bidding  for  all  of  them,  making  his  first  bid  at 
$500.00  and  continuing  on  up  to  $750.00  without  further 
conference  with  the  complainants,  but  if  any  one  else  bid 
more  than  $750.00,  then  they  were  to  have  a  conference 
to  determine  whether  they  would  bid  more  for  the  property 
or  not.       It  was  believed  bv  them  at  the  time  that  this 


464  COUET  OF  CIVIL  APPEALS, 

Heard  v,  HiUlard. 

property  w&s  worth  $1,000  or  more,  and  they  could  afford 
to  bid  as  much  as  $750.00,  and  whether  it  was  knocked 
off  to  the  defendant  at  that  price  or  less,  they  ehavge  that 
they  were  to  pay  him  $200.00,  his  debt  at  that  time  being 
$450.00,  and  that  would  leave  him  owning  a  ono-tbird 
interest,  valued  at  $250.00,  and  each  of  the  complainants 
a  one-third  interest,  such  interest  being  valued  at  a  like 
amount.  The  property  was  sold  after  this  agreement 
was  made,  as  they  charge,  by  the  trustee,  Mr.  Lamb, 
acting  for  both  of  them,  to  the  highest  bidder  and  the 
defendant  bidding  it  in  at  his  first  (bid  of  $500.00,  and  a 
de^  was  made  to  him  for  it  the  next  day  by  the  trustees, 
Lamb  and  Pope.  There  is  no  substantial  differenee  be- 
tween the  complainants  and  defendants  about  the  agree- 
ment made  between  them  before  the  sale  by  the  trustees, 
and  it  appears  from  the  evidence  of  all  three  of  them^  that 
ea/*h  having  an  interest  in  this  property,  the  defendants  as 
a  creditor  of  the  maker  of  the  trust  deed  and  the  complaifir 
ants  as  his  sureties  on  the  notes  secured  by  a  second  mort- 
gage, that  before  this  sale  was  made  it  was  agreed  between 
the  three  that  this  house  and  lot  was  worth  about  $750.00, 
and  that  the  defendant  would  bid  for  it  at  the  sale  aa 
much  as  that  amount,  beginning  his  bidding  at  $500.00^ 
and  if  any  other  person  bid  over  $750.00,  then  they  were 
to  confer  as  to  the  propriety  of  bidding  more  than  that 
amount.  The  defendant  was  to  do  the  bidding  and  bid 
the  property  in  for  all  three  of  them,  each  to  have  an  tin- 
divided  one-third  interest  in  it  and  as  his  debt  amoimted 
to  about  $450.00  the  complainants  were  to  pay  him 
$200.00,  thus  making  each  third  interest  worth  $250.00, 
and  they  were  then  to  own  it  jointly,  each  having  an 
imdivided  third  in  it.  The  only  disagreement  between 
the  parties  is  as  to  when  the  complainants  were  to  pay 
the  defendant  the  $200.00.       He  insisted  that  it  was  a 
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cash  transaction,  to  be  paid  that  day  or  very  shortly  there- 
after, and  they  insisted  that  they  were  to  have  a  reasonable 
time  in  which  to  raise  the  money  with  which  to  pay  him, 
it  being  well  understood  that  they  did  not  have  the  funds 
that  day.  AH  the  parties  being  equally  credible,  and  it 
clearly  appearing  that  complainants  were  not  prepared 
at  the  time  to  make  a  cash  payment,  and  the  defendant 
knowing  this,  it  seems  that  their  contention  is  the  more 
reasonable  one  and  supported  by  the  preponderance  of  the 
evidence.  The  defendant  talked  to  one  of  complainants 
that  afternoon  sometime  after  the  sale  had  been  made, 
and  it  was  agreed  that  he  was  to  take  out  a  policy  of  insur- 
ance on  the  property  and  nothing  was  then  said  about  the 
payment  to  him  of  this  $200.00.  They  also  had  another 
conversation  the  following  morning  as  the  defendant  was 
leaving  for  his  home  in  Chattanooga.  He  insists  that 
he  told  the  complainant  Heard  in  this  conversation  that 
it  was  a  cash  transaction ;  that  he  needed  the  money  and 
must  have  it  at  once,  but  this  is  denied  by  complainant 
Heard,  and  it  is  fair  to  assume  that  if  the  defendant  had 
insisted  so  strongly  then  for  an  immediate  payment  of 
this  money  that  complainant  would  have  taken  steps  to 
have  gotten  it  up  with  which  to  pay  him,  and  complain- 
ant's testimony  in  regard  to  this  conversation,  being  more 
reasonable  and  he  having  denied  what  the  defendant  says 
about  it,  we  have  reached  the  conclusion  that  his  theory 
of  what  occurred  at  the  train  is  correct.  The  defendant 
went  to  his  home  and  had  no  communication  with  com- 
plainant about  this  transaction  until  he  received  a  part 
of  the  money  from  Heard  on  the  7th  of  February  follow- 
ing, which  he  then  returned  to  him  in  a  letter,  stating  that 
it  was  a  cash  transaction  and  they  had  waited  too  long 
about  paying  him  the  money,  and  he  refused  for  that  rea- 
son to  convey  complainants  their  interest  in  the  property. 
31 
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A  few  days  after  the  sale  was  made  complainant  Heard 
had  the  house  on  the  lot  insured  and  became  responsible 
for  the  premium  therefor,  amounting  to  $37.50.  He 
also  paid  the  trustees'  commissions  for  making  this  sale 
and  the  fees  for  registering  the  deed. 

On  the  11th  of  February  they  went  to  Chattanooga, 
saw  the  defendant  and  tendered  him  the  amount  due  him 
with  interest  from  the  date  of  the  sale,  and  demanded  a 
deed  for  one-third  each  of  the  property  involved  in  the 
litigation,  which  the  defendant  refused  to  execute  to  them. 

It  is  insisted  by  defendant's  counsel  that  even  if  he  had 
agreed  to  wait  for  the  payment,  it  was  only  for  a  reason- 
able time  after  the  sale  was  made,  and  complainant  not 
having  tendered  the  money  to  him  until  the  11th  of  Feb- 
ruary following,  that  was  an  unreasonable  time  to  ask 
defendant  to  wait  and  he  was  under  no  obligation  to 
accept  the  money  then  and  make  a  deed. 

It  is  further  insisted  by  defendant's  counsel  that  this 
is  a  parol  agreement  to  sell  land  and  comes  within  the 
statute  of  frauds  and  cannot  be  enforced  by  a  bill  in 
equity.  Complainants,  however,  say  it  is  not  a  bill  to 
compel  the  performance  of  a  parol  sale  of  land,  but  a  bill 
to  set  up  a  trust  and  have  title  to  the  property  divested  out 
of  the  defendarit  and  vested  in  them  in  accordance  with 
the  agreement  made  about  it  before  it  was  sold  and  they 
cite  the  case  of  Woodfin  v,  Marks,  20  Pickle,  516,  and 
other  Tennessee  cases  there  cited  by  Judge  Wilkes,  who 
delivered  the  opinion  of  the  Court  in  that  case. 

It  was  held  in  the  case  of  Haywood  v.  Ensley,  8  Hum., 
460,  that  "the  jurisdiction  of  a  Court  of  Equity  to  enforce 
the  specific  execution  of  a  trust  in  relation  to  real  prop- 
erty, declared  by  ])arol  at  the  time  of  the  passing  of  the 
title,  if  plain  and  unambiguous  in  its  terms  and  esablished 
by  clear  and  satisfactory  evidence,  is  well  established." 
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In  the  case  of  Woodfin  v.  Marks,  supra,  it  was  held 
that  an  agreement  between  a  widow  and  the  purchaser  of 
property  at  a  County  Court  sale  that  he  would  bid  it  for 
the  widow  at  a  certain  price,  created  a  parol  trust  in  her 
favor  which  a  Court  of  Equity  would  enforce  upon  sat- 
isfactory proof  of  such  trust  being  made  to  appear. 

The  distinction  recognized  in  the  case  of  Parker  v. 
Bragg,  11  Hump.,  213,  between  cases  where  a  party 
merely  agrees  in  parol  that  another  may  buy  the  land  at 
the  same  price,  and  cases  where  he  acts  for  and  bids  in  the 
land  upon  the  agreement  that  he  does  it  for  another,  was 
recognized  and  it  was  held  that  the  statute  of  frauds  could 
be  interposed  in  a  case  where  the  person  bidding  the  prop- 
erty bought  it  under  an  agreement  to  sell  it  to  another 
for  the  price  bid  by  him. 

In  Woodfin  v.  Marks,  supra,  the  case  of  Thompson  v. 
Th&mpson,  decided  by  the  Court  of  Chancery  Appeals, 
affirmed  by  the  Supreme  Court  and  reported  in  South- 
western Reporter,  145,  was  referred  to  by  Mr.  Justice 
Wilkes  as  authority  for  the  case  then  being  adjudicated 
by  him.  It  appears  that  in  Thompson  v.  Thompson,  the 
husband  bought  property  in  the  name  of  his  wife,  saying 
he  was  buying  for  her  and  it  was  held  in  that  case  that 
an  express  trust  was  created  in  favor  of  the  wife,  which 
was  not  within  the  statute  of  frauds.  Judge  Wilkes  states 
that  it  was  held  in  Thompson  v.  Thompson,  "aside  from 
the  doctrine  of  express  parol  trust,  a  constructive  trust 
arose  from  the  purchaser  taking  title  to  himself  in  viola- 
tion of  his  agreement,  and  he  took  the  title  as  trustee  for 
his  wife,  the  Court  holding  hijn  trustee  for  her  in  conse- 
quence of  having  bought  the  land  for  her  at  a  reduced 
price."  We  think  in  this  case  that  when  it  was  agreed 
between  the  complainants  and  defendant  that  he  was  to 
buy  in  the  property  for  the  three,  each  to  have  an  undi- 
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vided  one-third  interest  in  it,  and  in  pursuance  of  that 
agreement  defendant  bought  it  and  took  a  deed  to  him- 
self, he  held  the  property  in  trust  for  the  benefit  of  himself 
and  complainants  and  that  they  have  a  right  to  have  the 
title  divested  out  of  him,  and  vested  in  each  of  them  an 
undivided  one-third  interest  in  said  property,  provided 
they  pay  him  the  $200.00. 

The  Court  is  of  the  opinion  that  when  the  agreement 
was  entered  into  before  the  sale  was  made  that  defendant 
was  to  buy  the  property  for  all  three  of  them  and  com- 
plainants were  to  pay  him  $200.00,  that  a  trust  was 
thereby  created  and  fixed,  and  the  relation  of  debtor  and 
creditor  established  between  them,  and  thereafter  defend- 
ant held  the  property  in  trust  for  himself  and  the  com- 
plainants, and  they  were  his  debtors  to  the  amount  of 
$200.00,  and  having  offered  to  pay  this  amount  to  him 
on  the  11th  of  February  following  and  he  having  refused 
to  receive  it,  they  are  entitled  to  have  the  relief  asked  for 
in  their  bill,  and  the  Chancellor  having  granted  it  we  find 
no  error  in  his  holding  and  affirm  the  decree  with  costs 
against  the  defendant. 
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Jennie  E.  Feancis  v.  Carl  W.  Francis  et.  al. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
(Nashville.       December  Term,  1912.) 

1.  DivoBCE  Pboceedinob.       In  their  nature  chancery  proceedings 

icherever  brought. 

Wlietber  brought  in  the  Chancery  Court  or  in  the  Circuit  Court 
divorce  proceedings  are  in  their  essential  nature  and  to  all 
intents  and  purposes  chancery  proceedings. 

2.  Sam£.    Appeal  in  from  Circuit  Court  not  appeal  in  error,  hut 

appeal  from  decree  in  equity. 

Under  Shannon's  Code,  Sec.  4887,  an  appeal  in  a  divorce  pro- 
ceeding tried  before  the  Circuit  Judge  without  a  Jury  is  an 
appeal  in  its  technical  sense,  and  not  an  appeal  in  the  nature 
of  a  writ  of  error ;  and  it  is  tried  de  novo  in  the  appellate 
Court 

3.  Same.    Appeal  in.    Motion  for  new  trial  not  necessary,   al- 

though in  Circuit  Court, 

No  motion  for  new  trial  is  necessary  when  a  divorce  case  is 
tried  before  Circuit  Judge  without  the  Intervention  of  a  Jury. 


From  Davidson  County. 


Appeal  from  the  Circuit  Court  of  Davidson  County. 
T.  E.  Matthews,  Judge. 

J.  T.  Allen  for  Complainant. 
J.  H.  Zaracor  for  Defendants. 
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Mr.  Justice  Hughes  delivered  the  opinion  of  the 
Court. 

This  is  a  divorce  proceeding  instituted  in  the  Circuit 
Court  of  Davidson  county,  and  coming  to  this  Court  by 
appeal  prosecuted  by  the  chief  defendant,  Carl  W. 
Francis.  The  other  defendant  is  Loy  Francis,  a  brother 
of  the  chief  defendant,  and  is  made  a  party  to  the  suit 
only  because  of  property  rights  involved.  The  trial 
Judge,  acting  without  a  jury,  granted  a  divorce,  and  this 
is  assigned  as  error  by  the  husband,  Carl  W.  Francis,  his 
insistance  being  that  the  evidence  does  not  support  or 
justify  the  action  of  the  lower  Court.  Before  entering 
into  the  merits  of  the  case,  however,  it  becomes  necessary 
to  dispose  of  a  preliminary  question  which  goes  to  the 
right  of  appellant  to  prosecute  this  appeal.  * 

No  motion  was  made  for  a  new  trial  in  the  Court  below, 
and  the  contention  is  made  on  behalf  of  the  appellee  that 
under  the  well-established  rules  of  practice  a  failure  to 
make  such  motion  is  a  bar  to  a  review  of  the  case  in  this 
Court.  To  solve  this  question  it  becomes  necessary  to 
consider  certain  of  our  statutes  and  the  rules  of  practice 
with  reference  to  divorce  proceedings. 

As  remarked  by  our  Supreme  Court  in  the  case  of 
Richmond  v.  Richmond,  10  Year.,  343,  which  was  a  di- 
vorce suit  instituted  in  the  Circuit  Court  of  Davidson 
county,  "divorce  cases  are  in  the  nature  of  Chancery  suits, 
and  the  proceedings  in  them  are  according  to  the  course 
of  practice  in  Chancery,  except  where  a  difference  is  made 
by  statute,"  and  for  this  reason  it  was  held  in  that  case 
that  parties  in  such  proceedings  had  the  right  to  take  depo- 
sitions without  any  order  of  Court,  just  as  if  the  case  were 
in  Chancery. 


STATE  OF  TENNESSEE.  ill 


Francis  v.  Francis. 


Shannon's  Code,  Sec.  4887,  provides  that,  "Either  party 
dissatisfied  with  a  judgment  or  decree  of  the  Chancery 
or  jJircuit  Court,  in  a  matter  of  equity  tried  according 
to  the  forms  of  the  Chancery  Court,  may  appeal  to  Urn 
Supreme  Court,  and  have  a  re-examination  in  that  Court, 
of  the  whole  matter  of  law  and  fact  appearing  in  the  rec- 
ord;" and  the  next  section  provides  that,  "Issues  of  fact 
in  Chancery,  made  up  on  demand  of  either  p^rty,  and 
tried  by  jury  according  to  the  forms  of  a  Court  of  law- 
are  not  embraced  in  the  foregoing  section,  and  errors  in 
the  proceedings  therein  had  can  only  be  corrected  as  errors 
are  corrected  in  actions  at  law."  Then  after  an  interven- 
ing section  not  necessary  to  be  here  quoted  or  considered. 
Sec.  4890,  provides  that,  "In  divorce  cases,  an  appeal 
shall  be  the  only  mode  of  revising  errors." 

It  will  be. seen,  according  to  these  statutory  provision^ 
as  well  as  the  holdings  of  our  Supreme  Court,  divorce 
proceedings  are  in  their  essential  nature  and  to  all  intents 
and  purposes  Chancery  proceedings.  Nor  is  the  term 
"appeal,"  as  used  in  the  sections  just  quoted  inappro- 
priately used,  as  is  sometimes  the  case.  The  term  is  used 
in  its  strict  legal  sense.  Relative  to  the  strict  legal  mean- 
ing of  this  term,  and  the  rights  of  the  parties  under  an 
appeal,  as  distinguished  from  an  appeal  in  the  nature  of 
a  writ  of  error,  the  following  from  Caruthers'  History 
of  d  Lawsuit  (4th  Ed.),  pages  322-23,  is  applicable: 

"Strictly  an  appeal  is  not  a  remedy  for  the  correction 
of  errors,  but  is  the  mode  by  which  causes  are  removed 
from  a  lower  to  a  higher  Court  for  retrial  both  on  the 
facts  and  the  law  of  the  case.  The  effect  of  the  appeal 
is  to  annul  and  make  void  the  judgment  appealed  from.; 
So  that  nothing  remains  in  the  lower  Court.  The  suit, 
the  same  suit,  is  simply  prosecuted  in  a  different  forum. 
What  may  have  occurred  in  the  lower  Court  ih  not  brought 
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up  to  the  higher  for  review  or  correction.  What  was 
done  below  is  abrogated  by  the  appeal,  and  the  case  is  in 
the  Appellate  Court  to  be  tried  as  if  it  had  been  com- 
menced there. 

"In  Tennessee  an  appeal  from  the  decision  of  a  justice 
of  the  peace  is  to  the  Circuit  Court  The  justice's  judg- 
ment is  abrogated  thereby,  and  the  trial  is  de  novo  in  the 
Circuit  Court.  So  appeals  are  allowed  from  the  County 
Court  to  the  Circuit  Court,  and  if  it  be  a  jury  case,  it 
is  tried  de  novo  in  the  latter  Court;  and  if  it  be  a  pro- 
ceeding in  the  nature  of  a  Chancery  case,  it  is  reheard  as 
if  the  proceeding  had  commenced  in  the  Circuit  Court. 
So  appeals  are  allowed  from  the  Circuit  and  Chancery 
Courts  to  the  Supreme  Court,  where  the  case  is  a  matter 
of  equity  tried  according  to  the  forms  of  the  Chancery 
Court,  and  in  such  cases  there  shall  be  a  re-examination 
in  the  Supreme  Court  of  the  whole  matter  of  law  and  fact 
appearing  in  the  record." 

Our  attention  is  called,  however,  by  counsel  for  appellee, 
\jo  the  well-established  rule  in  Tennessee  to  the  effect  that 
a  motion  for  a  new  trial  in  a  case  tried  before  the  Circuit 
Judge  without  a  jury  is  as  essential,  as  a  preliminary 
to  a  review  of  the  case  in  an  Appellate  Court,  as  if  the 
case  were  tried  before  a  jury.  That  this  is  ordinarily 
true  there  can  be  no  question,  but  by  referring  to  the  case 
of  Road  Commissioners  v.  Railroad,  15  Cates,  257^  in 
which  this  rule  was  definitely  established,  it  will  be  seen 
that  in  that  case  there  was  an  appeal  in  error  rather  than 
a  simple  appeal;  and  there  our  Supreme  Court,  after 
announcing  the  rule,  used  this  language :  "This  harmonizes 
the  practice  in  all  cases  coming  to  this  Court  from  the 
common  law  Courts."  This  language  properly  undeiv 
stood  applies,  as  we  think,  and  was  meant  by  our  Supreme 
Court  to  apply,  to  cases  coming  from  the  Circuit  Courts 
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or  common  law  Courts  by  appeal  in  error.  It  is  true 
that  the  ease  at  bar  was  in  a  certain  sense  tried  in  a  com- 
mon law  Court,  but  in  a  stricter  and  more  accurate  sense 
it  was  not  tried  in  a  common  law  Court;  that  is,  while 
the  Court  from  which  it  came  was  a  Court  that  ordinarily 
administers  the  law  according  to  common  law  procedure, 
in  the  instant  case  it  acted  as  a  Chancery  Court,  and  in 
that  sense  we  are  of  opinion  that  this  case  does  not  come 
from  a  common  law  Court.  As  shown  by  Sec.  4888  of 
our  Code,  already  herein  quoted,  if  this  case  had  been 
tried  before  a  jury  a  different  rule  would  probably  have 
prevailed  here,  just  as  it  would  have  prevailed  in  the 
Chancery  Court,  so  that  we  think  the  case  is  in  all  essen- 
tial matters  a  Chancery  proceeding,  and  that  no  motion 
for  a  new  trial  was  necessary.  Being  a  Chancery  pro- 
ceeding and  therefore  triable  de  novo  in  this  Court,  it 
would  have  been  a  useless  and  meaningless  formality  to 
assign  as  error  in  the  lower  Court  that  there  was  no 
evidence  to  support  the  judgment  of  that  Court.  Yet, 
if  it  were  a  common  law  proceeding  such  would  have  been 
necessary.  We  will  now  proceed  to  consider  the  case 
on  its  merits. 

A  lengthy  opinion  disposing  of  the  case  on  its  merits 
is  found  attached  to  the  record;  but,  as  the  balance  of  it 
deals  with  questions  of  fact  only,  it  is  not  reported.^ 

The  facts  as  found,  it  is  held,  do  not  justify  the  decree 
divorcing  the  parties;  and  the  decree  of  the  lower  Court 
is  reversed  and  the  bill  dismissed,  but  the  defendant  Carl 
W.  Francis  is  taxed  with  the  costs. 
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John  Thueman  v.  W.  J.  Bbadfobd^  Ex'e. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
(Knoxville.     September  Term,  1912.) 

1.  Assignment  of  Erbob. 

An  assignment  in  this  Court  in  substance  that  the  Court  com- 
mitted error  in  refusing  to  sustain  a  motion  for  a  new  trial 
is  too  general.  The  reasons  why  the  new  trial  should  have 
been  granted  must  be  specified. 

2.  PEBEBfPTOBY    INSTBUCTONS.    Oranttng   of  motion    for   becamse 

Court  helieves  preponderance  against  plaintiff. 

It  is  error  for  a  trial  Judge  to  grant  a  motion  for  peremptory 
instructions  because  he  is  of  opinion  that  the  preponderance 
of  the  evidence  is  with  the  defendant  or  because  he  does  not 
believe  the  testimony  of  the  plaintiff. 


From  Hamilton  County. 


Appeal  in  error  from  the  Circuit  Court  of  Hamilton 
County.     C.  R.  Evans,  Judge. 

Williams  &  Smith  and  L.  D.  Miixbb  for  PlaintifiF  in 

Error. 

MoClure  &  McClube  and  G.  W.  Chamlee  for  Defend- 
ant in  Error. 

Mr.  Justice  Hiogins  delivered  the  opinion  of  the  Court 
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This  is  a  will  contest  The  validity  of  the  will  of  one 
Martha  Thurman  is  involved.  It  was  assailed  for  lack  of 
due  execution,  mental  incapacity  and  undue  influence.  At 
the  conclusion  of  all  the  proof  the  learned  trial  Judge  sus- 
tained the  motion  of  the  proponents  for  a  directed  verdict. 
The  contestant  has  appealed  and  assigned  errors. 

One  assignment  of  error  only  is  good.  An  assignment 
that  the  Court  erred  in  declining  to  grant  a  new  trial  is  too 
general.  The  reasons  why  appellant  conceives  a  new  trial 
should  have  been  granted  must  be  specified  in  this  Court. 

The  one  assignment  to  which  we  shall  direct  our  atten- 
tion is  that  the  Court  erred  in  directing  a  verdict.  The 
Circuit  Judge  was  of  opinion  that  there  was  a  decided 
preponderance  of  the  evidence  in  favor  of  proponents,  and 
stated  to  the  jury  that  if  he  should  submit  the  issues  to 
them  and  they  were  to  find  against  the  will  he  would  set 
their  verdict  aside.  He  therefore  stated  to  them  that  ho 
would  direct  them  in  advance  the  nature  of  the  verdict  to 
be  rendered. 

We  feel  constrained  to  take  the  view  that  his  Honor  mis- 
took his  power  and  his  duty  in  the  premises.  No  trial  Court 
is  clothed  with  the  power  in  a  common  law  jury  trial  to 
weigh  the  evidence  and  instruct  the  jury  in  advance  that  if 
a  verdict  be  rendered  for  a  certain  party  he  would  set  aside 
the  verdict.  It  is  not  his  province  to  tell  the  jury  that  the 
evidence  adduced  for  plaintiff  is  false  or  weak,  or  that  the 
evidence  greatly  preponderates  in  favor  of  the  defendant. 
We  have  not  fully  adopted  the  Federal  practice  of  direct- 
ing a  verdict  for  a  party  simply  because  the  Court  would 
not  approve  a  verdict  if  rendered  for  the  other  side ;  nor 
have  we  yet  accepted  the  Federal  practice  of  allowing  trial 
judges  to  advise  jurors  as  to  the  kind  of  verdicts  which 
they  should  render.  We  do  not  conceive  that  this  rule 
can  be  adopted  so  long  as  we  have  on  our  books  our  statute 
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forbidding  the  disturbance  of  a  third  verdict  upon  the  facts. 
These  observations,  of  course,  have  reference  to  cases  where 
there  is  some  controversy  as  to  the  material  facts.  If 
there  is  no  material  testimony,  a  verdict  should  be  directed; 
and  in  such  case  a  dozen  verdicts  cannot  tie  the  hands  of 
the  Court  But  if  there  be  a  dispute  upon  the  determina- 
tive issues,  however  slight ;  that  is,  if  there  be  introduced 
some  evidence  tending  to  sustain  a  material  or  controUing 
issue,  the  trial  Court  must  submit  the  questions  of  fact  to 
the  jury.  It  is  succinctly  stated  in  Tyrus  v.  Railway,  6 
Gates,  584,  by  Chief  Justice  Neil :  "There  can  be  no  con- 
stitutional exercise  of  the  power  to  direct  a  verdict  in  a 
case  in  which  there  is  a  dispute  as  to  any  material  evidence 
or  any  legal  doubt  as  to  the  conclusions  to  be  drawn  from 
the  whole  evdence  upon  the  issues  to  be  tried." 

In  the  case  at  bar  there  is  found  something  that  would 
raise  a  doubt  or  engender  a  dispute  as  to  each  of  the  three 
grounds  upon  which  the  will  is  attached.  We  confess  that 
the  proof  is  not  cogent;  nevertheless  it  is  testimony  ten- 
dered in  a  legal  way  for  consideration.  We  do  feel  like 
sanctioning  the  right  and  power  of  the  Court  in  any  case  to 
pass  upon  the  credibility  of  the  witnesses  or  to  weigh  the 
evidence  or  to  make  inferences  of  fact.  Reversed  and  re- 
manded for  a  new  trial. 


STATE  OF  TENNESSEE.  477 


Cook  V,  Carmichael. 


Sam  C.  Cook  v.  W.  B.  Cabmichael. 

Writ  of  certiorari  denied  by  Supreme  Court 
(Knoxville.     September  Term,  1912.) 

1.  PBAcncE  ON  Appeal.     Rule  cts  to  style  of  ccMe  in  Appellate 

Court. 

In  all  cases  taken  to  the  Court  of  Civil  Appeals,  (or  to  the 
Supreme  Court,  as  to  that  matter),  in  which  It  is  sought  to 
reverse  the  action  or  judgment  of  the  Circuit  Courts  wherein 
the  proceedings  of  that  Court  were  according  to  common  law, 
the  party  prosecuting  the  writ  of  error  or  appeal  in  the 
nature  of  a  writ  of  error  is  the  party  plaintiff  in  error  what- 
ever the  position  of  such  party — whether  plaintiff  or  defend- 
ant— below ;  while,  where  the  proceeding  below  was  a  matter 
of  equity  tried  according  to  the  forms  of  the  Chancery  Court, 
the  complainant  below  remains  the  complainant  in  the  Appel- 
late Court. 

2.  Sales  on  Sunday,    li  void  loill  not  support  action  on  warranty 

nor  one  for  deceit. 

Where  a  sale  is  void  because  consummated  on  Sunday,  neither 
an  action  on  a  warranty  nor  one  for  deceit  in  the  sale  can  be 
maintained. 

a.  Same. 

As  to  whether  a  sale  on  Sunday  in  Tennessee  is  void  is  not 
decided,  however. 

4.  Judicial  Notice.    Of  what  day  of  week  certain  day  of  month 

was. 

Courts  will  take  Judicial  notice  of  the  day  of  the  week  on  which 
a  certain  day  of  the  month  of  a  given  year  falls,  or  has  fallen. 

5.  niAL.     Weighing  Evidence  on.    What  for  Jury. 

On  the  trial  of  a  case  the  evidence  was  that  a  transaction 
occurred  on  Sunday,  February  2,  1907,  without  any  evidence 
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being  offered  showing  that  in  fact  February  2,  1907,  was  Sat- 
urday, and  not  Sunday.  Yet  on  looking  to  the  almanac  it 
is  seen  that  February  2,  1907,  was  Saturday  and  not  Sunday. 
Held,  the  jury  had  a  right  to  look  to  the  almanac,  thous^ 
not  in  evidence,  and  its  finding  consistent  with  the  presump- 
tion that  it  did  do  so  will  be  upheld,  as  it  is  clear  the  wit- 
nesses were  mistaken  either  as  to  the  transaction  having 
occurred  on  Sunday  or  on  February  2,  1907,  and  it  was  for 
the  jury  to  say  wherein  the  witnesses  were  mistaken;  and 
for  the  Court  to  have  attempted  to  settle  that  question  would 
have  been  to  invade  the  province  of  the  jury. 


From  Roane  County. 


Appeal  in  error  from  Circuit  Court  of  Roane  County. 
James  L.  Nicholas,  Specal  Judge. 

Cabr  &  Jones  for  Plaintiff  in  Error. 

Breazeale  &  Staples  for  Defendant  in  Error. 

Mr.  Justice  Hughes  delivered  the  opinion  of  the  Court 

This  suit  was  brought  before  a  justice  of  the  peace  by 
W.  B.  Carmichael  aganst  Sam  C.  Cook,  and  the  warrant  a? 
amended  sets  out  the  cause  of  action  in  the  following  lan- 
guage: 

'^Plaintiff,  W.  B.  Carmichael,  sues  the  defendant,  S.  C. 
Cook,  for  damage  breach  of  warranty  for  heretofore  on  the 
date  alleged  said  S.  C.  Cook,  sold  to  plaintiff  a  mule  for 
$110.00  and  warranted  said  mule  to  be  sound  and  in  first- 
class  condition  and  that  same  was  a  stout,  healthy  and 
good  work  mule,  which  warranty  said  plaintff  alleges  wa» 
and  has  been  breached,  in  that  said  mule  was  and  is  not  in 
said  sound  and  healthy  condition. 
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"That  on  the  day  aforesaid  defendant  sold  to  plaintiff 
one  mule  for  $110.00  or  its  equivalent,  said  defendant,  S. 
C.  Cook,  fraudulently  represented  to  said  Carmiehael  that 
6Bxd  mvle  was  sound,  healthy  and  was  a  good  work  mule 
and  capable  of  doing  good  work  on  farm.  Said  represen- 
tationd  were  false  and  fraudulent  and  made  for  the  pur- 
pose of  deceiving  said  plaintiff  and  did  deceive  and  de- 
fraud plaintiff  to  his  damage  in  a  sum  of  $200.00." 

The  justice  of  the  peace  gave  judgment  in  favor  of 
Cook,  the  defendant  below,  from  which  Carmiehael,  the 
plaintiff  below,  appealed  to  the  Circuit  Court,  where,  after 
two  mistrials  before  the  Judge  and  a  jury,  a  verdict  on 
the  third  trial  was  rendered  in  favor  of  plaintiff  below  and 
against  defendant,  in  the  sum  of  $110.00,  and  interest, 
making  a  total  of  $132.48  and  costs.  After  motion  for 
new  trial  was  overruled,  the  defendant  below,  S.  C.  Cook, 
prosecuted  an  appeal  in  error  to  this  Court,  and  has  as- 
signed errors. 

At  this  point  we  deem  it  not  improper  to  remark  that 
the  clerk  of  the  Court  below  in  making  out  and  certifying 
the  transcript  of  the  record  below  retained  the  style  of  the 
case  just  as  it  appeared  in  that  Court,  W.  B.  Carmiehael 
V.  Sam  C.  Cook,  and  such  is  the  style  as  it  appears  on 
the  dockets  of  this  Court.  Such  is  not  the  proper  style 
in  this  Court.  The  party  bringing  the  case  here  by  appeal 
in  the  nature  of  a  writ  of  error  is  plaintiff  in  error  what- 
ever his  position  below,  whether  plaintiff  or  defendant. 
This  is  true  for  the  reason  that  the  case  brought  to  this 
Court  by  appeal  in  the  nature  of  a  writ  of  error  is  in  legal 
effect  a  new  suit,  and  the  party  prosecutng  the  appeal  has 
on  him  the  burden  of  showing  that  the  judgment  or  action 
Gomplained  of  is  erroneous,  whatever  his  position  in  the 
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Court  below.  This  applies  to  all  eases  brought  to  this 
Court  when  it  is  sought  to  reverse  the  action  or  judgment 
of  a  Circuit  Court  in  a  case  wherein  the  proceeding  of  that 
Court  was  according  to  the  course  of  the  common  law.  On 
the  other  hand,  where  the  case  or  proceeding  below  was  a 
matter  of  equity  tried  according  to  the  forms  of  the  Chan- 
cery Court,  a  simple  appeal,  as  distinguished  from  an  ap- 
peal in  the  nature  of  a  writ  of  error,  lies,  and  in  the  event 
of  such  appeal  the  complainant  below  is  the  complainant  in 
this  Court  with  the  burden  here  of  making  out  his  case, 
as  the  appeal  practically  abrogates  the  decree  appealed 
from.  Caruthers'  History  of  a  Lawsuit  (4th  ed),  323,  324 ; 
Gibson's  Suits  in  Chancery  (Revised  ed).  Sec  1266; 
MasJcall  v.  Mashall,  3  Sneed,  208,  and  other  cases  cited  by 
Caruthers  and  Gibson. 

We  make  these  observations  for  the  reason  that  consider- 
able confusion  has  arisen  among  clerks  in  certifying  tran- 
scripts, and  some  confusion  among  lawyers  in  designating 
parties  in  this  Court. 

Only  one  error  is  assigned  in  this  Court,  and  that  as- 
signment is  based  on  the  contention  that  the  transacton 
out  of  which  this  suit  grew  was  entered  into  and  con- 
summated on  Sunday,  and  that  therefore  no  legal  rights 
can  flow  therefrom  that  can  be  enforced  in  the  Courts. 
This  question  was  made  in  the  Court  below  in  the  follow- 
ing way,  as  disclosed  by  the  record :  At  the  conclusion  of 
all  the  evidence  defendant  below,  as  shown  by  the  record, 
"moved  for  peremptory  instructions  to  the  jury  to  return 
a  verdict  in  its  favor  on  the  ground  that  the  trade  in  ques- 
tion was  commenced  and  concluded  on  Sunday,  and  thiere- 
fore  a  volation  of  the  law,  and  neither  party  could  invoke 
the  aid  of  the  Court  in  any  way  concerning  the  enforcing 
of  said  contract  or  matters  growing  out  of  it"  The  Court 
thereupon  directed  a  verdict  on  the  first  count  or  cause  of 
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action  set  out  in  the  warrant,  on  the  ground  pointed  out  in 
the  motion^  but  declined  to  so  direct  a  verdict  as  to  the 
Becond  couat.  It  is  insisted  here  that  the  same  rule  of 
law  which  would  prohibit  the  maintaining  of  the  action 
on  the  first  count  would  likewise  stand  in  the  way  of.  ap 
action  on  the  second  count;  and  if  the  fact  that  the  trade 
was  conmienced  and  consummated  on  Sunday  does  bar  thei 
action  on  either  count,  we  are  of  opinion  that  the  conten- 
tion is  sound.  The  authorities  support  the  propositiqn 
that  where  a  sale  is  void  because  consummated  on  the  S^l^ 
bath  neither  an  action  on  a  warranty  nor  one  for  deceit  can 
be  maintained.  While  many  cases  might  be  referred  to 
in  support  of  both  these  propositions  we  deem  it  unneces- 
sary to  do  more  than  make  a  mere  passing  reference  to  a 
holding  on  each. 

In  Finley  v.  Quirk,  86  Am.  Dec,  93,  it  was  held,  to 
quote  from  the  opinion,  "The  sale  of  a  horse  consummated 
on  the  Sabbath  is  void  and  an  action  on  the  warranty  in 
such  sale  will  not  lie."  In  Robeson  v,  French,  45  Am. 
Dec,  236,  the  holding  as  set  forth  in  the  syllabus  is  this: 
"Actions  for  deceit  practiced  in  exchange  of  horses  on 
Sunday  made  in  violation  of  law  cannot  be  maintained." 

As  to  whether  in  Tennessee  a  trade  made  on  Sunday  is 
void  for  that  reason  is  a  more  serious  question.  In  Mosely 
V.  Vanhooser,  6  Lea,  286,  this  question  is  spoken  of  as  one 
of  great  gravity,  and  our  Supreme  Court,  after  so  styling 
it,  declined  to  pass  on  it  because  not  necessarily  involved  iil 
that  case. 

The  weight  of  authority  appears  to  be  that  at  common 
law  such  contracts  were  valid.  1  Page  on  Contiacts,  Sec. 
455 ;  37  Cyc,  557,  558.  Yet  in  jurisdictions  making  it 
unlawful  to  make  contracts  on  Sunday  contracts  made  in 
violation  of  such  statute  are  uniformally  held  void  and  non- 
32 
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enforceable,  and  the  question  would  be  whether  or  not  our 
stiitutes  prohibit  the  making  of  such  contract. 

Shannon's  Code,  Sec.  3029,  provides  as  follows:  "If 
dny  merchant,  artficer,  tradesman,  farmer  or  other  person 
shall  be  guilty  of  doing  or  exercising  any  of  the  common 
avocations  of  life,  or  of  causing  or  permitting  the  same  toi 
be  done  by  his  children  or  servants,  acts  of  real  necessity 
or  charity  excepted,  on  Sunday,  he  shall,  on  due  conviction 
thereof  before  any  justice  of  the  peace  of  the  county,  for- 
feit and  pay  three  dollars,  one  half  to  the  person  who  will 
i?ue  for  the  same,  the  other  half  for  the  use  of  the  county ;" 
and  under  the  holding  of  our  Supreme  Court  in  Wetmore 
If.  Bradley,  3  Head,  273;  Stephenson  v,  Ewing,  3  Pickle, 
48 ;  Ohio  Life  Insurance  &  Trust  Go.  v.  Merchant's  Inswr- 
ance  &  Trust  Co.,  11  Humphrey  1,  we  are  clearly  of  the 
opinion  that  the  trade  in  this  case  would  be  void  for  the 
mere  reason  that  a  penalty  is  attached  to  the  violation  of 
the  Sabbath,  provided  it  is  one  of  the  acts  against  which 
the  penalty  is  directed ;  but  as  to  whether  or  not  this  act 
falls  under  tlie  condemnation  of  the  statute  quoted  we  deem 
it  unnecessary  to  decide,  for  a  reason  to  now  be  stated. 

Plaintiff  below  swears  in  his  original  examination  that 
he  purchased  a  mule  from  the  defendant  below.  Cook,  on 
February  2,  1907,  and  paid  him  $110.00  therefor,  and 
swears  that  he  made  known  to  Mr.  Cook  that  he  wanted  a 
*'good  working  mule,"  and  that  Cook  sold  to  him  the  mule 
in  question  with  the  representation  that  he  was  ^^sound  and 
in  good  condition,  and  a  good  working  mule."  He  says, 
however,  that  when  he  started  home  with  the  mule  and  had 
gotten  about  one  mile  from  where  he  had  contracted  for 
it  he  noticed  that  "something  was  the  matter  with  the 
mule."  He  says  it  was  "staggering  around"  and  vomited; 
that  it  fell  down,  and  that  when  he  thereafter  attempted  to 
work  it,  it  seemed  to  be  stiff  and  sore,  and  proved  to  be 
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worthless.  He  says  he  took  it  back  to  Cook  the  next  day, 
but  that  Mr.  Cook  was  away  from  home,  and  that  he  left  it 
in  another  livery  stable  in  Harriman,  where  he  had  traded 
for  it,  and  that  in  two  or  three  days  thereafter  he  saw  Cook 
and  asked  for  a  note  for  $110.00  which  he  had  given  for 
the  animal,  but  that  Mr.  Cook  claimed  that  be  had  sold  the 
note  to  a  bank ;  and  says  that  thereafter,  as  the  bank  was 
an  innocent  purchaser  in  due  course,  he  was  forced  to  pay 
it  He  offers  other  evidence  tending  to  show  that  the  mule 
was  diseased  and  worthless,  and  that  Cook  knew  it.  On 
the  other  hand,  Mr.  Cook  swears  that  he  did  not  represent 
the  mule  as  sound,  and  a  good  worker,  but  sold  it  as  an 
unsound  animal,  and  says  that  if  it  had  been  sound  it 
would!  have  been  worth  $200.00,  and  that  he  took  the 
$110.00  because  it  was  unsound;  and  he  offers  evidence 
tending  to  support  his  theory  of  the  case. 

As  already  noted,  Mr.  Carmichael  swore  in  his  exam- 
ination in  chief  that  he  purchased  the  mule  on  February 
2,  1907.  This  was  stated  without  any  reference  to  the 
day  of  the  week ;  but  on  cross-examination  he  said :  "This 
entire  trade  was  made  on  Sunday,  February  2,  1907,  and 
the  mule  delivered  on  Sunday,  and  taken  away,"  and  that 
he  executed  his  note  "on  the  same  dav."  The  note  itself 
is  sent  up  with  the  record,  and  it  bears  date  February  2, 
1907.  Mr.  Cook  swears  "this  trade  was  commenced  and 
completed  on  Sunday,  February  2,  1907.  He  took  the 
mule  away  with  him  on  Sunday  and  gave  his  note  for 
the  mule  on  Sunday  the  same  day." 

The  law  is  well  settled  that  the  Courts  will  take  judicial 
notice  of  the  day  of  the  week  on  which  a  certain  day  of 
the  month  of  a  given  year  falls ;  and  our  attention  is  called 
in  the  brief  of  counsel  for  defendant  in  error  to  the  fact 
that  the  2nd  of  February,  1907,  was  not  Sunday,  but 
Saturday ;  and  on  looking  to  the  calendar  we  see  this  con- 
tention is  correct. 


484  COURT  OF  CIVIL  APPEALS, 

Cook  V.  Carmicbael. 

The  law  with  reference  to  the  Court's  taking  judicial 
notice  of  the  day  of  the  week  has  been  well  stated  in  the 
case  of  Wilson  v.  VanLeer,  127  Pa.  St.,  371,  14  Am.  St. 
Rep.,  854.  In  that  case  counsel  in  argument  to  the  jury 
offered  to  show  that  August  13,  1865,  did  not  fall  on  Sun- 
day, as  a  witness  had  sworn,  the  offer  being  to  produce 
an  almanac  of  that  date  which  had  not  been  put  in  evi- 
dence. On  objections  being  made  to  this,  the  lower  Court 
sustained  the  objection,  and  the  Supreme  Court  of  Penn- 
sylvania, after  disposing  of  other  questions  and  affirming 
the  action  of  the  lower  Court  in  regard  to  them,  pro- 
ceeded to  consider  the  action  of  the  lower  Court  in  its 
ruling  in  regard  to  producing  to  the  jury  the  almanac 
showing  that  the  date  in  question  was  not  as  testified  to 
by  the  witness,  and  used  the  following  language : 

"We  are  obliged,  however,  to  hold  that  the  Court  erred 
in  refusing  to  permit  the  counsel  for  defendants  below 
to  refer  to  the  almanac  to  show,  in  support  of  his  argu- 
ment against  the  testimony  of  Margaret  Manahan,  that 
a  certain  date  in  1865  fell  upon  Sunday.  All  of  the 
authorities  agree  that  this  is  one  of  the  matters  that  do 
not  require  to  be  proved,  but  are  taken  judicial  notice 
of,  without  evidence.  'Neither  is  it  necessary  to  prove 
.  .  .  .  the  coincidence  of  days  of  the  week  with  days 
of  the  month ;'  1  Greenl.  Ev.,  Sec.  5 ;  and  see  Starkie  on 
Evidence,  pt.  3,  Sec.  20  (p.  738  of  10th  Am.  Ed.).  *It 
is  wholly  immaterial  whether  the  facts  of  public  and  gen- 
eral history,  and  their  dates,  are  recognized  by  the  Court, 
sua  sponte,  the  chronicles  or  almanacs  being  used  merely 
to  aid  the  memory ;  or  whether  they  will  remain  unnoticed 
until  suggested  by  the  parties  and  verified  by  the  books; 
or  whether  the  books  themselves  are  adduced  by  the  parties 
as  instruments  of  evidence — ^the  process  and  the  result  being 
in  each  case  the  same.'    3  Greenl.  Ev.,  Sec.  269. 
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"The  mere  mode  of  introducing  the  almanac  seems  to 
vary,  as  indicated  by  the  last  extract  from  Greenleaf,  but 
as  all  the  authorities  agree  that  no  proof  is  necessary,  it 
follows  that  it  is  not  required  to  be  put  in  evidence  at  all. 
^The  almanac  in  such  cases  is  used,  like  the  statutes, 
not  strictly  as  evidence,  but  for  the  purpose  of  refreshing 
the  memory  of  the  Court  and  jury/  State  v.  Morris, 
47  Conn.,  179.  The  almanac  is  part  of  the  law  of  Eng- 
land. '  Pollock,  C.  B.,  in  Tutton  v.  Darke,  5  Hurl. 
&  N.,  649. 

"In  Hanson  v.  Shackleton,  4  Dowl.,  48,  there  was  a 
rule  to  set  aside  a  writ  on  the  ground  that  it  was  dated  on 
Sunday,  and  the  report  proceeds : 

"  ^Coleridge,  J. :  Have  you  an  affidavit  showing  that 
the  day  on  which  this  writ  is  dated  was  a  Sunday  ? 

"  'Bayly :  The  affidavit  does  not  state  that  it  was 
Sunday,  but  the  day  of  the  month  being  given,  the  Court 
is  bound  to  take  judicial  notice  on  what  day  of  the  week 
that  dav  fell.      C.  A.  V. 

"  'Coleridge,  J. :  I  have  consulted  the  other  Judges, 
and  they  are  of  opinion  I  ought  to  take  judicial  notice 
of  what  the  day  was  on  which  this  day  of  the  month  fell. 
Rule  absolute.' 

"So,  in  Reed  v.  Wilson,  41  N.  J.  L.,  29,  there  was  a 
declaration  on  a  note  dated  August  12th,  at  four  months, 
and  on  demurrer  assigning,  inter  alia,  that  the  narr, 
showed  demand  and  protest  on  December  14th,  one  day 
too  soon,  the  Court  took  judicial  notice  that  December  15th 
was  Sunday,  and,  therefore,  that  the  demand  was  made 
on  the  proper  day. 

"In  Philadelphia  Etc.  R.  R.  Co.  v.  Lehman,  56  Md., 
226,  40  Am.  Rep.,  415,  it  was  held  that  'it  is  the  duty 
of  the  Court  to  notice  the  dayia  of  the  week  on  which  par- 
ticular days  of  the  month  fall ;  and  hence  we  know,  with- 
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out  other  averment  on  demurrer,  that  the  28th  of  July 
was  Sunday. 

"And  on  Mackintosh  v.  Lee,  57  Iowa,  358,  it  was  said 
by  the  Court:  'The  petition  alleges  that  the  defendant 
entered  into  the  written  lease  on  March  10,  1878.  Courts 
take  judicial  notice  that  the  tenth  day  of  March,  1878. 
was  Sunday." 

The  trial  of  the  VanLeer  case  appears  to  have  been 
had  in  1889,  or  more  than  twenty  years  after  the  date 
there  in  question,  and  if,  as  there  held,  it  was  competeBt 
to  look  to  the  almanac  for  the  purpose  of  ascertaining 
the  day  of  the  week  on  which  a  certain  day  of  the  month 
had  fallen,  it  was  certainly  competent  in  the  case  at  bar 
for  the  Court  to  take  judicial  notice  of  the  day  on  which 
February  2, 1907,  had  fallen,  a  date  not  five  years  previous 
to  the  day  of  the  trial  of  this  case  in  the  Court  below. 

Applying  this  princple,  and  looking  to  the  date  of 
February  2,  1907,  we  find  that  it  fell  on  Saturday,  and 
not  on  Sunday;  and  applying  it  further,  and  bearing  in 
mind  that  plaintifl^  in  his  examination  in  chief  testified 
positively  and  unequivocally  that  the  trade  involved  in 
this  case  was  made  on  February  2,  1907,  it  would  appear 
that  there  could  be  no  doubt  that  the  Sunday  statute  had 
no  application ;  but  if  this  statement  in  chief  be  regarded 
as  controlled  by  the  statement  made  on  cross-examination 
by  the  same  witness,  to  the  effect  that  the  trade  was  made 
on  Sunday,  February  2,  1907,  and  by  a  similar  statement 
by  defendant  below,  we  then  have  statements,  which,  with- 
out doubt,  disclose  a  mistake  either  as  to  the  day  of  the 
week  or  the  day  of  the  month.  In  other  words,  the  trade 
was  not  made  on  Sunday  if  made  on  February  2,  1907, 
and  there  is  an  undoubted  mistake  somewhere.  If  it  be 
said  that  the  parties  would  be  more  apt  to  remember  the 
day  of  the  week  than  the  day  of  the  month,  that  is  itself 
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invading  the  province  of  the  jury  and  weighing  testimony. 
Likewise,  if  it  be  said  that  the  parties  would  be  more 
apt  to  make  a  mistake  in  dating  the  note,  that  again  is 
weighing  evidence  and  invading  the  province  of  the  jury. 
And,  again,  if  it  be  said  'that  the  parties  proceeded  on  the 
assumption  below  that  the  day  was  Sunday,  the  reply  is 
that  there  is  nothing  in  the  record  showing  that  the  defend- 
ant below  did  proceed  on  any  such  theory.  While  the 
record  shows  that  the  trial  Judge  directed  the  verdict  in 
part  on  the  ground  that  the  trade  had  been  made  on  Sun- 
day, it  also  appears  that  he  refused  to  direct  it  in  toto, 
and  the  record  does  not  set  out  the  entire  charge  of  the 
Court  to  the  jury;  so  that  we  are  unable  to  say  that  de- 
fendant conceded  either  tacitly  or  otherwise,  that  the  trade 
was  made  on  Sunday,  except  as  such  concession  appears 
in  his  testimony,  and  that  as  set  out  shows  that  there  was 
confusion  somewhere.  So  far  as  this  Court  can  see  and 
note  the  jury  was  charged  that  the  contract  was  valid  if 
made  on  some  other  day;  and  it  may  have  looked  to  a 
calendar  after  retiring  to  consider  its  verdict,  as  it  might 
well  have  done,  to  learn  how  the  facts  were  as  to  February 
2,  1907,  being  on  Sunday  or  otherwise. 

But  regardless  of  these  conjectures  as  to  what  might 
have  occurred  below,  if  the  judgment  of  the  lower  Court 
can  be  sustained  regardless  of  the  method  of  reaching  it 
when  there  is  nothing  to  show  that  the  jury  was  misled  by 
an  erroneous  charge,  or  the  admission  of  incompetent  testi- 
mony, as  is  true  in  this  case,  it  is  the  duty  of  this  Court  to 
affirm;  and  seeing  that  there  was  substantial  evidence  to 
show  that  the  contract  was  made  on  Saturday  rather  than 
Sunday,  we  are  constrained  to  affirm  the  judgment  of  the 
lower  Court. 


<  • : 
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.  G.  W.  BoLLis  V.  Bush-Grace  Peoduce  Company. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
(Jackson.      April  Term,  1913.) 

.1.  Dbummebs'  Commissions. 

;4  wholesale  firm  In  whose  employment  a  salesman  is  engas^ 
under  contract  providing  for  a  certain  commission  or  P^^' 
centage  of  all  sales  made  cannot  arbitrarily  refuse  orders  for 
goods  sold  to  solvent  parties  by  the  salesman  and  depri^® 
the  salesman  of  his  commissions  upon  such  sales. 

2.  Contracts.    Construction  put  thereon  by  the  parties,    EstopP^- 

The  Courts  will  accept  that  construction  put  upon  contracts  dJ' 
the  parties  themselves ;  and  each  party  will  be  held  estopP*" 
to  contend  that  the  contract  meant  anything  other  thaxi   tlwt 

\  attributed  to  it  by  them  by  their  conduct  and  words  doi^^ 
its  operation. 


Feom  Shelby  County. 

I  

f  • 

;   Appeal   in   error  from  the  Circuit  Court  of  Sb^I^«^ 
County,  Division  No.  4.       H.  W.  Lauohlin,  Judge- 

.  • . 

,   .  W.  P.  Armstrong  for  Plaintiff  in  Error. 

C.  S.  Dashiel  for  Defendant  in  Error. 

Mr.   Justice   Wilson    delivered   the   opinion   of  the 
Court. 

This  suit  was  instituted  June  28,  1912,  before  a  ]U3« 
tice  of  the  peace  by  plaintiff  in  error  to  recover  froin 
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defendant  in  error  under  a  written  contract  a  balance 
alleged  to  be  due  thereunder  of  $412.84,  together  with 
interest  thereon  and  for  commissions  of  six  per  cent  on 
sales,  amoimting  to  $137.20. 

The  justice  of  the  peace  July  11,  1912,  entered  judg- 
ment in  favor  of  plaintiff  in  error  against  defendant  in 
error  for  $447.08  and  the  cost.  Defendant  in  error  ap- 
'  pealed  to  the  Circuit  Court.  The  case  was  tried  in  that 
Court  before  the  Judge  without  a  jury  October  26,  1912. 
His  Honor  the  trial  Judge  rendered  a  judgment  in  favor 
of  plaintiff  in  error  against  defendant  in  error  for  $21.84 
and  taxed  defendant  in  error  with  the  cost.  Plaintiff  in 
error  moved  for  a  new  trial  which  was  overruled  and  he 
appealed  in  error  to  this  Court  and  assigns  errors. 

It  appears  frdm  the  proof  beyond  dispute  that  Mr. 
BoUis  worked  for  the  defendant  in  error  as  a  salesman 
on  commissions.  Mr.  BoUis  lived,  at  and  before  the 
transactions  involved,  here  and  during  the  period  involved 
at  Rulesville,  a  small  country  town  in  Mississippi,  about 
100  miles  south  of  Memphis. 

The  Bush-Grace  Produce  Company  is  a  Tennessee  cor- 
poration, located  in  Memphis,  Tennessee,  and  is  engaged 
in  the  wholesale  produce  and  fruit  business.  July  29, 
1910,  the  Bush  Produce  Company  entered  into  the  follow- 
ing written  contract  with  Mr.  Bollis : 

"We  hereby  agree  to  pay  Mr.  G.  W.  Bollis  $200.00  per 
month  for  his  exclusive  service,  traveling  and  selling 
goods  and  collecting.  Mr.  Bollis  to  pay  all  traveling  ex- 
penses except  $3.40  allowed  him  whenever  we  instruct 
him  to  come  to  Memphis. 

It  is  further  understood  that  Mr.  Bollis'  sales  shall 
amount  to  $3,000.00  per  month,  service  to  begin  August 
15,  1910." 
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This  written  contract  was  prepared  by  Mr.  Grace  of  the 
Bush-Grace  Company.  It  was  signed  by  Mr.  Bollis 
and  the  Bush-Grace  Produce  Company.  Mr.  Bollis,  it 
appears  went  to  work  under  this  contract  August  15,  1910, 
and  so  far  as  appears,  devoted  his  entire  time  to  the  busi- 
ness of  traveling  and  soliciting  orders  and  selling  goods 
and  collecting  for  the  defendant  in  error  from  August  15, 
1910,  until  December  18,  1910.  Mr.  Bollis  claims  and 
proves  that  during  this  period,  amounting  to  four  months 
and  three  days,  he  took  orders  from  solvent  merchants 
which  he  sent  in  to  the  Bush-Grace  Produce  Company 
amounting  to  $13,324.08.  His  testimony  is  that  he  made 
a  list  of  these  orders  at  the  end  of  each  day's  work  and 
mailed  the  same  to  defendant  in  error.  He  further  tes- 
tified that  all  of  these  orders  were  taken  from  solvent  mer- 
chants who  were  doing  business  in  that  part  of  Mississippi 
which  was  assigned  to  him  by  the  defendant  in  error  as 
his  territorv. 

He  further  testified  that  these  purchasers  of  goods  from 
him  amoimting  to  $13,324.08  were  ready,  able  and  willing 
to  pay  for  the  same.  He  testified  that  his  method  of  taking 
orders  was  to  take  a  duplicate  order  from  each  merchant  " 

to  whom  he  sold  goods  and  that  at  the  end  of  the  day  he 
sent  in  the  original  orders  to  defendant  in  error  and  re- 
tained carbon  copies  for  himself. 

It  appears  that  he  exhibited  carbon  copies  of  all  these 
orders,  which  amounted  to  the  sum  aforesaid. 

He  further  testified  that  he  was  never  notified  by  the 
defendant  in  error  that  any  of  these  orders  were  not 
shipped.  Tliat  he  was  never  notified  that  any  of  the 
orders  taken  were  not  satisfactory.  That  he  never  r^ 
ceived  any  letters  from  defendant  in  error  instructing  him 
not  to  sell  to  any  parties.  That  is  was  understood  be- 
tween him  and  defendant  in  error  and  they  agreed  that 
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in  case  the  orders  for  any  one  month  did  not  amount  to 
$3,000.00,  he  had  the  right  to  average  the  amount  sold  by 
him  and  that  the  only  thing  necessary  was  for  his  total 
to  aggregate  the  average  amount  of  $3,000.00  per  month. 
He  further  testified  that  he  made  four  trips  to  Memphis 
at  the  request  of  defendant  in  error  and  that  this,  under 
the  terms  of  the  contract,  entitled  him  to  $13.60. 

Defendant  in  error  introduced  Mr.  D.  K.  Grace,  an 
official  of  the  defendant  company,  and  Mrs.  McKelvey,  a 
stenographer  in  the  office  of  the  company,  and  Mr.  Ginnis 
and  a  Mr.  Wood.  The  testimony  of  Mr.  Grace  and  of 
Mrs,  McKelvey  is  to  the  effect  that  between  August  15 
and  December  IS,  1910,  they  actually  shipped  all  the 
orders  sent  in  by  Mr.  BoUis,  the  orders  amounting  to 
$712.84.  They  agree  that  it  was  understood  between 
defendant  in  error  and  Mr.  BoUis  that  the  latter  had  the 
right  to  average  his  sales  so  that  if  he  sold  less  than 
$3,000.00  in  one  month  he  had  the  right  to  make  it  up 
the  next  month.  In  other  words,  their  testimony  is  to 
the  effect  that  it  was  only  necessary  for  Mr.  Boll  is  to 
sell  during  the  life  of  the  contract  an  amount  which  would 
average  $3,000.00  per  month. 

Mr.  Grace  testified  that  he  did  not  remember  of  his  com- 
pany rejecting  any  particular  order  sent  in  by  Mr.  Bollis, 
and  he  could  not  name  any  of  the  orders  rejected. 

He  further  testified  that  all  orders  from  customers  whose 
credit  was  considered  good  were  shipped  promptly,  except 
when  the  company  happened  to  be  out  of  the  goods,  and 
then  the  orders  would  be  dated  ahead  and  filled  within  a 
few  days.  He  further  testified  that  being  in  the  fruit 
business,  some  part  of  the  orders  might  be  out  of  season, 
and,  of  course,  could  not  be  filled;  but,  says  Mr.  Grace, 
'^salesmen  should  know  when  goods  were  out  of  season." 
He,  with  considerable  emphasis,  denied  that  he  was  unable 
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to  fill  any  orders  on  account  of  any  fire,  and  reiterated 
that  he  filled  all  orders  sent  in  by  customers  that  he  con- 
sidered financially  good.  He  further  testified  that  he 
made  the  contract  with  Mr.  Bollis  at  the  request  of  the 
latter,  and  that  it  was  understood  that  if  he  did  not  sell 
as  much  as  $3,000.00  on  an  average,  he  should  be  paid 
as  on  a  commission  basis. 

It  will  be  seen  from  the  credits  given  by  Mr.  Bollis,  he 
was  paid  a  commission  of  six  per  cent. 

We  cannot  agree  to  the  proposition  urged  in  behalf  of 
defendant  in  error,  that  under  this  contract  defendant  in 
prror  had  the  right  to  arbitrarily  reject  and  refuse  to  fill 
orders  solicited  from  solvent  merchants  who  were  ible, 
ready  and  willing  to  pay  for  the  goods  ordered.  The  de- 
fendant in  error  had  the  right  to  reject,  or  to  decline  to 
fill  orders  that  its  members,  or  the  men  in  charge  of  its 
credit  department,  did  not  recognize  as  solvent  parties, 
and  it  is  quite  probable  that  its  judgment  in  respect  to 
this  matter  would  not  be  interfered  with  by  the  Courts. 
But  to  say  that  it  could  send  out  a  salesman  under  a  con- 
tract to  pay  him  two  hundred  dollars  a  month  as  a  salary 
for  giving  his  exclusive  attention  and  time  to  its  services, 
if  he  should  solicit  and  get  orders  upon  solvent  parties 
amounting  to  $3,000.00,  it  could  arbitrarily  reject  any 
or  all  of  them,  is  not  sanctioned  by  any  principle  or  law 
or  justice  that  we  are  aware  of. 

The  evidence  in  this  case  is  not  entirely  clear  as  to  the 
amount  of  orders  or  solvent  orders  sent  in  by  Mr.  Bollis. 
We  are  not  especially  concerned  in  disposing  of  the  case 
upon  our  conception  of  the  evidence.  There  is  evidence 
tending  to  show  that  the  defendant  in  error  shipped  out 
all  orders  sent  in  by  Mr.  Bollis  during  the  period  of  the 
written  contract,  and  that  these  orders  amounted  to  the 
sum  shown  in  its  proof  in  this  case.       This  being  so,  and 
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there  being  some  evidence  to  sustain  the  finding  of  fact 
made  by  the  learned  trial  Judge,  we  feel  constrained  to 
affirm  his  judgment.  He  acted  as  a  jury  in  the  matter 
of  weighing  the  evidence,  and  as  intimated,  there  being 
some  proof  or  some  evidence  to  sustain  his  finding  as  to 
the  amount  due,  we  must,  under  the  rule  affirm  his  judg- 
ment. 

As  before  stated,  we  are  not  deciding  this  case  upon  our 
view  of  the  weight  of  the  evidence.  We  observe  that 
in  the  development  of  this  case  in  the  Court  below  counsel 
of  plaintiff,  as  well  as  counsel  of  defendant  seemed  to  con- 
sider that  under  the  written  contract  under  which  Mr. 
Bollis  acted  he  was  not  entitled  to  his  salary  of  two  hun- 
dred dollars  per  month  unless  he  sent  in  solvent  orders 
which  were  accepted  and  filled  amounting  to  three  thou- 
sand dollars  a  month,  and  that  failing  to  send  in  orders 
to  this  amount,  which  were  shipped  out,  he  was  entitled 
only  to  a  salesman's  commission  upon  the  orders  which 
were  filled. 

In  view  of  this  construction  of  the  cx)ntract  made  by 
both  parties  in  the  trial  Court,  we  have  accepted  it  as 
the  basis  of  our  decision  of  this  case. 

Taking  this  view,  it  is  unnecessary  for  us  to  decide 
whether,  as  an  original  proposition,  this  construction  of 
the  contract  was  correct  as  a  matter  of  strict  law. 

Having  developed  the  case  upon  this  theory  of  the  con- 
tract, plaintiff  is  bound  by  it,  and,  as  before  stated,  there 
being  some  evidence  to  sustain  the  finding  of  the  trial 
Judge  sitting  as  a  jury,  his  judgment  will  be  affirmed. 


t. 
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Q.  E.  McLenpon  v.  B.  B.  Bromley  et  al. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
(Jackson,       April  Term,  1913.) 

BuiLDmo  Contract.    Surety  of  contractor.    Obligation  of  insured 
to  observe  provisions  of  Ouaranty  policy. 

The  owner  of  premises  on  which  is  being  erected  Improye- 
ments  by  a  contractor  the  performance  of  whose  obligations 
is  guaranteed  by  a  bonding  company  is  bound  to  observe  the 
provisions  of  the  policy  respecting  the  giving  of  notice  of 
outstanding  and  adverse  claims,  etc.,  and  in  a  snit  npon  tliis 
obligation  of  the  bonding  company  for  failure  of  performance 
upon  the  part  of  the  contractor  the  owner  will  be  d^iied  a 
recovery  if  it  appears  that  he  has  not  performed  the,  stipula- 
tions and  obligations  required  of  him  by  the  terms  of  the 
policy. 


From  Shelby  County. 


x\ppeal  from  the  Circuit   Court  of    Shelby    County, 
Division  N^o.  1.       J.  P.  Young,  Judge. 

A.  B.  Kneipmeyer  and  E.  C.  Rawitzeh  for  Plaintiff- 
in  Error. 

J.  W.  Canada  and  Jno.  T.  Stout  for  Defendants. 

Mr.    Justice    Wilson    delivered    the   opinion   of   the 

Court. 

This  suit  was  instituted  by  plaintiff  in  error  to  recover 
from  defendants  in  error  $1,000.00  as  damages  for  breach 
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of  a  building  contract.  The  declaration  filed  in  this 
case,  after  stating  that  defendant,  Bromley,  was  a  resi- 
dent of  Shelby  County,  Tennessee,  and  that  the  National 
Surety  Company  was  a  corporation  organized  under  the 
laws  of  New  York  but  authorized  to  do  business  in  Ten- 
nesee  and  which  maintained  an  office  and  agency  in  the 
city  of  Memphis,  averred  that  January  14,  1911,  the 
defendants  in  error  executed  to  plaintiff  a  certain  bond 
which  is  shown  to  the  Court  and  which  is  made  a  part  of 
the  declaration. 

The  declaration,  after  copying  the  bond,  alleges  that 
the  plaintiff  in  error  paid,  or  caused  to  be  paid,  unto  the 
defendant  Surety  Company,  a  valuable  consideration  for 
its  undertaking  expressed  in  the  bond,  and  on  the  faith 
thereof  entered  into  the  foregoing  building  contract  with 
defendant  Bromley,  who  thereafter  proceeded  to  erect  the 
one-story  concrete  block  house  therein  mentioned  and  re- 
ferred to.  The  declaration  then  avers  that  the  condition  of 
the  bond  had  been  broken  in  these  respects ;  that  Bromley 
being  obliged  to  furnish  and  pay  for  material  used  in 
the  construction  of  the  house,  and,  also,  to  pay  all  laborers 
and  contractors  thereon. 

It  is  averred  that  plaintiff  in  error  has  fully  complied 
with  and  performed  all  the  covenants  and  conditions  to  be 
kept  and  performed  by  him  under  the  terms  of  the  bond 
and  of  his  contract  with  Bromley  and  duly  and  properly 
notified  the  National  Surety  Company  of  all  matters  in 
connection  therewith.  And  it  is  averred  that  he  has  a 
right  of  action  against  defendants  for  the  sum  above 
demanded,  and,  hence,  he  sues  and  demands  a  jury. 

The  National  Surety  Company,  January  27,  1912, 
interposed  a  plea  to  the  effect  that  it  did  not  owe  the  said 
sum  of  money  demanded  in  the  declaration,  nor  any  part 
thereof. 
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Plaintiff  in  error  joined  issue  on  this  plea  March  11, 
1912,  the  National  Surety  Company  interposed  the  fol- 
lowing additional  pleas: 

1.  That  plaintiff  in  error  did  not  perform  and  comply 
with  the  terms  and  provisions  of  the  contract  between  him 
and  Bromley,  in  that  he  did  not  retain  the  ten  per  cent 
called  for  in  said  contract  until  the  house  was  completed 
and  all  labor  and  material  bills  paid  in  full.  ; 

2.  That  near  the  conclu9ion  of  the  contract  he  made 
no  payments  to  Bromley  whatever,  but  assumed  himself 
to  pay  all  labor  and  materialmen,  charging  Bromley  with 
the  payment  so  made,  and  there  is  yet  in  plaintiff  in  error^ 
hand  the  sum  of  fifty  dollars  not  applied  by  him. 

3.  That  the  plaintiff  in  error  cannot  sue  on  the  bond 
herein  for  the  reason  that  he  failed  to  comply  with  Sec, 
3  of  said  bond,  in  that  he  failed  to  notify  this  defendant 
when  he  considered  Bromley  in  default,  and  failed  to  fur- 
nish it  an  opportunity  to  protect  itself,  and  did  not  at 
any  time  serve  the  proper  notices  or  take  the  necessary 
steps  as  set  out  in  the  conditions  of  the  bond  sued  on.        \ 

4.  Defendant  denies  that  any  payment  made  by  plain- 
tiff in  error,  if  any  he  made,  were  liens,  but  avers  that  if 
he  made  any  payments  whatever  they  were  purely  volun- 
tary, and  that  he  was  not  compelled  in  law  to  do  so,  and, 
hence,  has  no  right  to  seek  a  recovery  for  said  voluntary 
payment  from  it. 

5.  Defendant  avers  that  the  plaintiff  did  not  institute 
his  suit  herein  within  the  six  months'  period  set  out  in 
Sec.  8  of  the  bond  sued  on. 

Plaintiff  in  error  filed  replications  to  the  supplement^ 

pleas  of  the  National  Surety  Co. 

The  Surety  Company  joined  issues  on  this  replication. 
It  appears  that  the  case  came  on  for  hearing  in  the 

Circuit  Court  before  the  Judge  and  the  jury  May  7,  1912, 
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on  a  writ  of  inquiry  awarded  upon  such  judgment  taken 
by  default  against  Bromley,  and  on  the  question  of  the 
liability  of  the  Surety  Company.  They  found  in  favor 
of  the  defendant,  National  Surety  Company,  under 
peremptorj'^  instructions  of  the  Court,  and  found  for 
plaintiff  in  error  against  Bromley  and  assessed  his  dam- 
ages as  against  Bromley  at  $618.06.  The  result  was 
that  the  suit  was  dismissed  as  to  the  National  Surety 
Company  and  a  recovery  given  against  Bromley  for  the 
above  sum  and  against  plaintiff  in  error  and  the  surety 
on  his  prosecution  bond  for  the  costs  incident  to  making 
the  Surety  Company  a  defendant. 

'May  18,  1912,  plaintiff  in  error  moved  for  a  new  trial 
as  to  the  defendant  Surety  Company,  which  was  overruled, 
and  to  this  action  of  the  Court  he  excepted  and  prayed  and 
was  granted  an  appeal  to  this  Court. 

He  perfected  his  bill  of  exceptions,  and  assigns  the  fol- 
lowing error : 

The  Court  erred  in  granting  the  motion  of  defendant 
in  error  for  a  directed  verdict  in  its  favor. 

TJie  only  assignment  of  error  in  the  case  it  is  seen, 
rais^  the  question  as  to  whether  there  was  any  evidence 
which,  under  the  rules  of  law,  required  the  trial  Judge  to 
submit  the  question  of  the  liability  of  the  Surety  Company 
to  the  jury. 

We  feel  constrained,  from  the  testimony  of  plaintiff 
in  error  himself,  to  rule  that  there  was  no  question  to 
submit  to  the  jury  touching  the  liability  of  the  surety  com- 
pany and  from  the  testimony  of  plaintiff  in  error  himself 
he  failed  to  comply  with  the  fourth  condition  embodied  in 
the  contract. 

It  is  also  apparent  from  the  evidence  that  he  failed  to 
comply  with  the  second  condition  of  the  contract  entered 
into  by  the  Surety  Company.  The  second  condition  is: 
33 
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"The  obligee  shall  at  the  time  and  in  the  manner  specified 
in  said  contract,  perform  all  the  covenants,  matters,  and 
things  required  to  be  by  the  obligee  performed,  and  if 
the  obligee  default  in  the  performance  of  any  matter  or 
thing  in  this  respect,  or  in  said  contract  agreed  or  required 
to  be  performed  by  the  obligee,  the  company  shall  there- 
upon be  relieved  from  all  liability  thereunder." 

The  fourth  condition  of  the  contract  provides:  "That, 
if  at  any  time  during  the  transaction  of  the  work  in  said 
contract  to  be  performed,  there  come  to  the  notice  or  knowl- 
edge of  the  obligee  the  fact  that  any  claim  for  labor  to  be 
performed  or  for  material  or  eupplies  furnished  to  the 
said  principal  in  or  upon  said  work,  remains  unpaid,  or 
that  any  lien,  or  notice  of  lean,  for  such  work,  material, 
or  supplies,  has  been  filed  or  served,  the  obligee  shall  with- 
hold payment  from  the  principal  of  any  money  due,  or 
to  become  due,  to  the  principal  under  said  contract  until 
the  payment  of  such  claim  or  the  cancellation  and  dis- 
charge of  such  lien  or  notice  of  lien  if  any,  and  will  so 
notify  fhe  company,  giving  a  statement  of  the  partictUar 
facts,  the  am^tmt  of  each  such  claim,  lien  or  notice  of  lien.'* 
It  is  immaterial  under  the  facts  of  this  case  whether  this 
contract  be  construed  on  the  part  of  the  Surety  Company 
as  one  of  insurance  or  one  of  suretyship. 

It  appears  from  the  evidence  of  plaintiff  in  error  him- 
self that  he  was  notified  on  or  about  the  fifth  or  sixth 
of  April,  1911,  that  Mr.  Bromley,  the  contractor,  had 
failed  to  pay  the  York  Lumber  Mfg.  Co.  for  material 
furnished  him  to  be  used  in  the  construction  of  the  house, 
and  that  plaintiff  in  error  was  notified  that  such  company 
would  insist  upon  enforcing  its  lien,  if  necessary.  The 
proof  clearly  shows,  and,  we  think,  indisputably  shows, 
that  plaintiff  in  error  never  notified  the  Surety  Company 
until  in  Jime,  some  sixty-eight  days  after  he  received  this 
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notice  from  said  lumber  company.  The  rule  is  well 
settled  that  one  party  is  bound  to  keep  or  perform  his 
contract  to  another  in  the  sense  which  he  knew  at  the 
time  of  entering  into  it,  the  other  tindersood  the  contract. 
A  similar  contract  of  the  defendant  Surety  Company 
was  involved  in  the  case  of  the  National  Surety  Co.  v. 
Long,  tried  in  the  Circuit  Court  of  Appeals  in  1903,  and 
found  reported  in  125  Federal  Reporter  and  in  60  C.  C. 
A.,  •23-27.  The  contract  in  that  case  was  on  all  fours, 
and  practically  the  same  as  the  contract  of  the  Surety 
Company  involved  in  this  ca»e.  In  that  case,  a  learned 
Judge,  Judge  Sanborn,  speaking  for  the  Court,  said: 

"The  immateriality  of  the  warranty  or  a  condition  pre- 
cedent made  by  the  agreement  of  the  parties  and  the  in- 
nocuousness  of  a  failure  to  perform  it  do  not  nullify  or 
mitigate  the  fatal  cflFect  of  the  failure  prescribed  by  their 
contract.'*  He  cites  a  multitude  of  cases  in  support  of 
the  above  statement  of  the  law.  He  further  states  in 
the  opinion:  "The  parties  to  this  bond  agree  that  the 
failure,  neglect  or  refusal  of  the  obligee  to  fully  perform 
any  matter  or  thing  in  this  bond  stipulated  to  be  done, 
kept  or  performed  by  him  at  the  time  and  in  the  manner 
specified  should  relieve  the  company  from  all  liability 
under  it." 

Under  the  contract  with  Bromley  to  erect  the  house  of 
plaintiff  in  error,  he  v^as  to  receive  thirty-five  hundred 
dollars  therefor.  He  was  to  furnish  all  the  material  and 
pay  all  labor  bills.  Under  the  contract,  he  was  to  retain 
ten  per  cent  of  the  contract  price;  that  is,  $350.00,  unt;il 
all  bills  for  labor  and  material  were  settled  in  full.  He 
did  not  do  this.  On  the  contrary  he  paid  out  a  lot  of 
money  amounting  to  more  than  $350.00,  or  practically 
that  sum,  after  he  knew  that  Bromley  was  not  paying  ma- 
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terial  and  furnishers'  bill  and  laborers'  biU,  and  he  paid 
these  sums  upon  the  order  of  said  Bromley. 

Plaintiff  in  error  agreed  to  this  contract  of  the  Surety 
Company  and  bound  himself  to  notify  the  surety  com- 
pany whenever  its  principal,  Bromley,  in  any  manner 
defaulted  in  the  performance  of  any  matter  or  thing  in 
said  contract  specified  to  be  performed  by  Bromley. 

Plaintiff  in  error  paid  out  the  money  on  the  orders 
of  Bromley,  after  he  received  notice  of  the  default  of 
Bromley  from  the  York  Lumber  &  Mfg.  Company,  and 
James  M.  Evans  Company  and  from  the  Graham  Mantel 
Company  and  from  the  Cubbins  Lime  &  Cement  Company. 
In  other  words,  he  paid  out  on  the  order  of  Bromley  after 
receiving  notice  from  these  parties,  $302.32. 

It  was  laid  down  in  Cyc.  that  the  general  rule  as  to 
the  effect  of  the  non-performance  of  conditions  applies  to 
sureties  for  building  contracts  and  to  hold  the  surety, 
the  conditions  imposed  by  him  must  be  complied  with. 
32  Cyc,  176. 

A  leading  case  on  this  subject  is  that  of  the  First  Na- 
tional Bank  v.  Fidelity  &  Deposit  Co.,  145  Ala.,  336, 
S.  C,  117  Am.  St.  Rep.,  45^  et  seq. 

It  appears  that  the  leading  case  on  this  subject  in  Eng- 
land is  that  of  Calvert  v.  London  Dock  Co,,  2  Keen,  638. 
Chief  Justice  White  of  the  Suprenie  Court  in  the  case 

of  Prairie  State  Bank  v.  ,  164  U.  S.,  227. 

squarely  plants  the  doctrine  in  this  country  upon  the  rule 
announced  in  the  above  English  case.  In  other  words, 
the  rule  in  this  class  of  cases  is  that  the  surety  has  the 
right  to  stand  upon  the  agreement  with  reference  to  which 
he  entered  into  the  contract  of  suretyship  and  to  exact 
compliances  with  its  stipulaions. 

See  also  27  Am.  and  Eng.  Encyc.  of  L.,  495,  and  cases 
cited. 
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Counsel  of  defendant  in  error,  the  Surety  Company, 
cites  an  immense  number  of  cases  sustaining  his  conten- 
tion. We  do  not  deem  it  necessary  to  refer  to  and  dis- 
cuss the  various  cases  cited.  What  has  been  said  is  suffi- 
cient in  our  view,  to  determine  and  dispose  of  this  case. 
The  case  of  the  Fidelity  &  Deposit  Co.  v.  Courtney,  186 
IT.  S.,  342,  does  not,  in  our  opinion,  impinge  upon  the 
principles  herein  announced.  The  facts  of  the  case 
were  entirely  different  and  the  bond  in  the  case  was  dif- 
ferent. 

Without  further  comment  we  are  of  opinion  that  there 
is  no  reversible  error  in  the  action  of  the  lower  Court, 
and  it  will  be  affirmed  with  cost. 
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John  J.  Leadfokp  v.  W.  Mabion  Leadfobd  et  al. 

Affirmed  substantially  by  the  Supreme  Court. 
(Knoxville.     September  Term,  1912.) 

1.  Deeds.     Unacknowledged  and  untoitnessed.    Validity. 

A  deed  in  proper  form,  signed  by  the  grantor  and  delivered  to 
the  vendee  or  donee,  passes  the  title,  and  is  good,  valid  and 
binding  between  the  grantor  and  his  heirs  and  the  grantee, 
although  it  cannot  be  filed  for  registration. 

2.  Same.    Right  of  grantee  to  equitable  relief.    Quieting  title. 

The  grantee  by  deed  not  subject  to  registration  because  unac- 
knowledged or  unwitnessed  may  still  file  a  bill  in  Chancery 
against  the  heirs  of  the  grantor  for  the  purpose  of  quieting 
his  title. 

3.  Deeds.    Oift.    Delivery. 

The  general  rule  is  that  delivery  of  the  thing  to  be  given  is 
essential.  But  delivery  of  a  deed  to  land  effectually  passes 
the  title  to  the  land. 

4.  Same.    Deed  of  gift.    Consideration. 

A  deed  of  gift  delivered  and  accepted  cannot  be  held  invalid 
at  the  suit  of  the  heirs  of  the  grantor  because  it  does  not 
recite  or  is  not  based  upon  a  valuable  consideration. 

5.  Chanceby  Peactice.    Pro  confesso.    Burden  of  proof. 

A  decree  pro  confesso  against  non-residents  merely  raises  an 
issue.  The  burden  is  still  upon  complainant  to  establish  his 
averments  by  evidence. 


From  Hamilton  County. 


Appeal  from  the  Chancery  Court  of  Hamilton  County. 
T.  if.  McCoNNELL^  Chancellor. 
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White  &  Mabtin  for  Complainant. 

ForsT  &  Payne  and  J.  L.  Foust  for  Defendants. 

Special  Judge  A.  T.  Bowen,  sitting  by  request  of  tbe 
Court  and  with  consent  of  counsel,  delivered  the  opinion 
of  the  Court. 

The  bill  in  this  cause  alleges  that  on  the  13th  day  of 
April,  1908,  one  J.  R.  Leadford,  father  of  the  complainant, 
went  to  Mr.  Church,  a  neighboring  merchant,  unlearned  in 
the  law,  and  had  Church  prepare  a  deed  for  him,  con- 
veying two  tracts  of  land  to  the  complainant,  one  lying 
in  Hamilton  county  and  the  other  in  James  county,  the 
two  tracts  adjoining  each  other;  that  he  signed  the  deed 
and  Church  witnessed  it  at  his  request,  and  he  then  took 
it  home  and  delivered  it  to  his  son,  the  complainant,  with 
whom  he  was  living. 

A  copy  of  the  deed  is  exhibited  with  the  bill,  and  the 
original  is  later  filed  in  evidence.  The  deed  recites  a 
coiLsideration  of  five  hundred  dollars  in  hand  paid,  and, 
as  before  stated,  is  witnessed  by  Church  alone. 

The  bill  further  alleges  that  J.  R.  Leadford  afterwards 
died  intestate,  leaving  the  defendants,  some  of  whom  are 
children  and  some  grandchildren,  toegther  with  complain- 
ant as  his  only  heirs  at  law,  and  that  since  his  death  the  de- 
fendants, or  some  of  them  at  least,  were  setting  up  claim  to 
the  lands,  claiming  complainant's  deed  to  be  void,  and 
were  thus  slandering  his  title,  and  thus  preventing  him 
from  dealing  profitably  with  the  land.  He  allies,  how- 
ever, that  his  deed  is  valid  and  that  it  passed  the  title  to 
the  land,  although  unregistered,  and  although  he  was 
unable  to  register  the  same  for  the  reason  that  it  was  not 
acknowledjQ^ed,  and  he  could  prove  its  execution  by  one 
witness  only. 
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The  bill  prays  in  substance  for  a  decree  declaring  his 
deed  valid,  and  allowing  him  to  prove  the  execution  thereof 
and  have  the  same  registered ;  or  that  a  decree  be  rendered 
in  the  cause,  divesting  title  out  of  the  heirs  and  vesting 
the  same  in  his  under  his  deed;  and  for  general  relief. 
Judgment  by  default  was  taken  against  some  of  the  de- 
fendants, some  answered,  and  some  filed  a  cross-bill,  in 
which  they  prayed  that  the  deed  be  held  void,  and  the 
lands  partitioned,  or  sold  for  partition;  and  the  cross-bill 
also  prays  in  the  alternative  that  a  decree  be  rendered 
against  complainant  for  the  $500.00  consideration  stated 
in  the  deed,  alleging  that  the  consideration  had  never  been 
paid,  and  that  the  recovery  be  decreed  a  lien  on  the  lands, 
and  the  lands  sold  in  satisfaction  thereof.  Fraud  and 
undue  influence  are  also  attempted  to  be  set  up  in  the 
cross-bill;  but  the  chief  defense,  and  the  one  seriously 
pressed  in  this  Court,  is  that  the  deed  conveyed  no  title 
for  the  want  of  two  subscribing  witnesses,  or  for  want  of 
proper  acknowledgment. 

Counsel  seem  to  differ  widely  as  to  the  name  of  the 
bill,  the  scope  of  it,  or  as  to  just  what  it  was  filed  for. 
Counsel  for  complainant  says  that  it  is  a  bill  to  validate 
his  deed  and  to  have  it  declared  valid  by  the  Chancery 
Court,  so  that  it  may  be  registered ;  while  counsel  for  the 
defendants  says  it  is  a  bill  to  have  the  Chancery  Court 
perfect  an  imperfect  gift.  The  name  of  the  bill  is,  of 
course,  immaterial,  but  this  Court  concludes  it  is  a  bill 
to  quiet  title ;  and  the  chief  question  in  the  case  is  whether 
complainant  has  title  to  the  land,  and  has  a  right  to  have 
that  title  quieted. 

We  will  first  deal,  however,  with  the  few  minor  ques- 
tions raised  in  the  pleadings  before  proceeding  to  the 
main  question  of  title.  It  should  be  stated,  however, 
before  proceeding  to  this,  that  the  Chancellor  found  that 
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the  deed  was  a  deed  of  gift;  that  it  conveyed  no  title  to 
the  complainant,  because  not  acknowledged  or  properly 
witnessed ;  that  the  bill  was  a  bill  to  perfect  an  imperfect 
gift,  and  the  Chancery  Court  had  no  jurisdiction  to  aid 
complainant  in  this  attempt ;  that  J.  R.  Leadford  therefore 
died  the  owner  of  the  lands ;  and  that  all  parties  held  them 
as  tenants  in  common.  He  therefore  dismissed  the  bill, 
sustained  the  cross-bill  and  ordered  a  partition,  or  sale  for 
partition,  as  the  facts  should  appear  on  an  order  of  ref- 
erence. The  complainant  appealed  and  has  assigned  as 
error  the  action  of  the  Chancellor  in  dismissing  the  bill. 

We  are  of  opinion  that  whatever  may  be  the  facts  as  to 
the  consideration  for  the  deed,  a  recovery  could  not  be 
had  in  the  cause  for  the  purchase  price,  as  no  rule  of  law 
is  better  settled  than  that  the  personal  representative  alone 
can  sue  for  debts  due  to  a  decedent ;  and,  unless  he  refuses 
to  sue,  or  colludes  with  the  debtor,  the  heirs-at-law,  or 
distributees  of  the  estate,  have  no  right  whatever  to  sue. 
Ketchum  v.  Dew,  7  Cold.,  532;  Mason  v.  Spurlock,  4 
Baxter,  554.  This  cross-bill  is  filed  by  the  distributees, 
and  there  is  no  allegation  that  the  personal  representative 
refuses  to  sue.  However,  we  do  not  hesitate  to  say  from 
the  proof  in  the  cause  that  the  deed  was  either  a  deed  of 
gift,  or  else  made  in  consideration  of  services  rendered  the 
father  by  the  complainant. 

If  the  Chancellor  were  otherwise  correct  in  his  holdings, 
then  he  was  clearly  in  error  in  ordering  a  partition  of  the 
land,  as  no  one  was  made  a  party  to  the  cross-bill  praying 
for  partition  except  the  complainant,  and  this  feature  of 
the  cross-bill  could  not  be  maintained  for  want  of  proper 
parties.  No  rule  is  better  settled  than  that  to  have  a 
partition,  or  sale  for  partition,  all  parties  in  interest  must 
fee  before  the  Court,  and  be  parties  in .  such  way  as  to 
resist  the  relief  sought 
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Another  defense  attempted  to  be  set  up  in  the  cross- 
bill is  fraud  and  undue  influence  in  procuring  the  deed; 
but  what  is  really  charged  in  the  cross-bill  along  this  line 
is  that  the  old  man  said,  after  the  execution  of  the  deed, 
that  it  was  made  for  the  purpose  of  quieting  the  complain- 
ant, and  that  he  never  intended  it  to  take  effect,  or  to 
convey  the  lands  to  complainant.  This  is  an  immaterial 
issue ;  for  the  material  inquiry  is,  not  what  the  old  gentle- 
man said,  but  what  he  did.  The  statements  made  by  the 
old  man  after  he  executed  the  deed  are  clearly  incompetent 
under  all  the  authorities.  However,  the  proof  clearly 
shows  that  there  was  no  fraud  or  undue  influence;  but, 
on  the  other  hand,  Mr.  Leadford  walked  to  the  home  of 
the  neighbor,  had  the  deed  prepared,  signed  it  and  had  the 
neighbor  witness  it,  and  then  walked  home  and  delivered 
it,  first,  to  his  son's  wife  for  the  husband,  and  then  when 
the  son  had  come  home,  he  hunted  up  the  deed  where  it 
had  been  placed  and  then  delivered  it  to  his  son;  and  all 
this  was  voluntarily  done  by  the  old  man  without  even  a 
suggestion  from  anyone,  so  far  as  this  record  goes;  and 
it  is  further  shown  that  he  stated  that  the  lands  would  not 
pay  his  son  for  what  he  had  done  for  him. 

It  is  further  insisted  that  the  deed  is  void  for  the  want 
of  a  valuable  consideration ;  but  all  authorities  agree  that 
love  and  affection  is  a  good  consideration,  and  that  a 
valuable  consideration  is  not  necessary  to  support  a  deed. 
If,  therefore,  the  instrument  is  otherwise  a  valid  deed,  the 
fact  that  it  is  a  deed  of  gift,  and  made  with  no  other 
consideration  than  love  and  affection  could  make  no  differ- 
ence, and  it  passes  the  title  just  as  effectually  as  if  it  had 
been  made  for  a  valuable  consideration. 

The  real  insistence,  after  all,  is  that  because  the  deed 
had  only  one  subscribing  witness  it  was  not  in  fact  a  deed, 
and  the  Chancellor  so  held ;  and  his  holding  in  this  respeet 
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is  clearly  erroneous.  In  order  to  authenticate  a  deed 
and  have  it  legally  registered^  it  must  necessarily  be 
acknowledged  by  the  maker,  or  its  due  execution  proven 
by  two  subscribing  witnesses ;  but  the  making  and  delivery 
of  a  deed  is  one  thing,  and  the  registration  of  it  another. 

The  object  of  registration  is  to  give  notice  to  the  world 
of  ownership,  and  to  prevent  levy  on  the  lands  for  the 
debts  of  the  vendor;  but  if  the  owner  does  not  care  to 
notify  the  world  of  his  ownership,  and  does  not  care  for 
assuming  the  risk  of  levy,  then  he  need  not  register  his 
deed  at  all.  It  is  true  the  statute  provides  (Shannon's 
Code,  3712)  that  "to  authenticate  a  deed  for  registration 
its  execution  shall  be  acknowledged  by  the  maker,  or 
proved  by  two  subscribing  witnesses,  at  least.''  But  it  is 
further  provided  (Shannon's  Code,  3749)  that,  "all  of 
said  instruments  shall  have  effect  between  the  parties  to 
the  same  and  their  heirs  and  representatives,  without  reg- 
istration ;  but  as  to  other  persons,  not  having  actual  notice 
of  them,  only  from  the  noting  thereof  for  registration  on 
the  books  of  the  register,  unless  otherwise  expressly  pro- 
vided." 

Our  Supreme  Court,  in  construing  this  section,  in  the 
case  of  Wood  v.  Bonner,  5  Pick.,  411,  holds,  in  sub- 
stance, that  registration  is  only  required  as  against  cred- 
itors of  the  grantor  and  his  bona  fide  purchasers  for  a  val- 
uable consideration  without  notice.  And  the  Court 
further  holds  that  it  is  not  necessary  to  the  validity  of  the 
conveyance  between  the  parties,  nor  to  the  introduction  of 
the  instrument  in  evidence,  that  the  same  be  registered. 

In  this  same  case,  page  417,  the  Court  says:  "But 
these  matters  go  only  to  the  matter  of  proper  preparation 
of  the  instrument  for  registration,  and  do  not  touch  the 
question  of  its  sufficiency  to  pass  title  from  vendor  to 
vendee  as  between  themselves.       It  is  well  settled  that  a 
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deed  is  effective,  as  between  the  parties  and  their  heirs, 
without  registration,  or  proof  of  registration.  .  .  .  Di- 
vestiture and  revestiture  of  title,  as  between  them,  may  be 
perfected  by  a  proper  deed  merely  signed  and  delivered.'* 

To  the  same  effect  is  Templeton  v,  Twitty,  4  Pick.,  595 
(603),  and  many  other  authorities  cited  by  the  Court  in 
this  case,  and  there  is  nowhere  to  be  found  a  single 
authority  to  the  contrary.  Acknowledgment,  or  proof  by 
two  subscribing  witnesses,  is,  therefore,  necessary,  and  a 
prerequisite  to  valid  registration,  but  has  nothing  what- 
ever to  do  with  passing  the  title ;  and  the  very  moment  the 
deed  is  signed  by  the  maker,  and  delivered  to  the  vendee, 
or  to  someone  for  him,  whether  the  same  is  acknowledged 
or  witnessed  or  not,  the  title  passes  absolutely  and  uncon- 
ditionally to  the  vendee  without  more.  This,  of  course, 
does  not  apply  to  deeds  made  by  married  women,  because 
they  must  necessarily  have  a  privy  examination  under  the 
statute ;  but  it  has  been  held  that  even  a  deed  of  a  married 
woman,  without  privy  examination,  is  such  an  assurance 
of  title  as  that  the  holder  under  her  deed  can  perfect  his 
title  by  adverse  possession.  Hanks  v.  Folson,  11  Lea, 
560. 

We  hold,  therefore,  that  when  J.  R.  Leadford  signed 
this  deed  and  delivered  the  same  to  his  daughter-in-law, 
to  be  by  her  delivered  to  her  husband,  the  complainant, 
all  was  then  done  that  was  necessary  to  pass  the  title  to 
the  son,  and  that  he  thereupon  took  the  absolute  title  to 
the  land.  Delivery  of  a  deed  to  a  third  person  for  the 
vendee  is  sufficient  delivery  to  pass  the  title.  Kirkman 
V.  Bank,  2  Cold.,  397.  But  when  the  father  had  deliv- 
ered the  deed  to  the  daughter-in-law,  he  was  still  not  sat- 
isfied, and  when  the  son  came  in  from  his  work,  he  then 
hunted  it  up  again  and  delivered  it  to  the  son  in  person; 
and  there  can  be  no  question  but  this  delivery  passed 
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the  title,  and  that  complainant  now  has  all  the  title  to  the 
lands  his  father  ever  had,  and  that  the  father's  heirs  are 
estopped  to  question  the  title,  and  that  the  bill  is  there- 
fore properly  filed  to  quiet  his  title. 

Counsel  for  defendant  raises  another  question  as  to  the 
validity  of  the  deed,  contending  that  as  it  is  a  deed  of 
gift  it  cannot  be  valid — insisting  that  a  deed  is  not  com- 
plete and  valid  unless  accompanied  by  delivery  of  the 
thing  given;  and  on  this  question  numerous  authorities 
are  cited.  A  sufficient  answer  to  this  is  that  the  law 
recognizes  the  delivery  of  the  deed  as  a  delivery  of  the 
property  described  therein,  the  Court  in  one  case  applying 
this  rule  to  personal  property.  McEwen  v.  Troost,  1 
Sneed,  186. 

An  examination  of  the  authorities  cited  by  counsel  for 
defendants  on  this  question  will  show  that  in  every  in- 
stance the  Court  refers  to  personal  property,  and  not  to 
real  estate;  and  we  hold  that  a  deed  to  real  estate  passes 
the  title  without  delivery  of  possession. 

It  is  seriously  insisted  for  defendants  that  the  Chancery 
Court  has  no  jurisdiction  to  probate  a  deed.  This  is 
true,  but  the  Chancery  Court  has  jurisdiction  to  quiet 
title;  and  where  a  party  is  injuring  another  by  claiming 
his  land  and  slandering  his  title,  such  party  has  a  right  to 
come  into  the  Chancery  Court  and  have  a  decree  declaring 
his  title  valid,  and  that  the  deed  under  which  he  claims 
is  a  good  and  valid  deed,  and  further  declaring  the  claim 
of  defendants  a  cloud  on  his  title;  and  if  he  sees  fit,  he 
may  procure  a  certified  copy  of  such  decree  and  have  it 
registered,  but  registration  in  such  case  is  not  absolutely 
necessary. 

The  decree  of  the  Chancellor  is  therefore  reversed,  and 
a  decree  will  be  entered  here  in  favor  of  the  complainant, 
granting  the  relief  sought  in  the  bill  in  accordance  with 
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this  opinion^  and  if  the  eomplainant  so  desires,  he  may 
procure  a  certified  copy  of  the  decree  and  have  it  r^s- 
tered  in  the  counties  where  the  land  lies,  along  with  his 
original  deed. 

The  judgment  by  default  against  the  non-resident  de- 
fendants simply  puts  at  issue  the  allegations  of  the  hill, 
and  as  there  is  no  proof  that  these  non-residents  are  set- 
ting up  any  claim  to  the  lands,  the  complainant  will  be 
taxed  with  the  costs  of  making  them  parties,  biit  the  resi- 
dent defendants  will  pay  all  the  balance  of  the  coats;  in- 
cluding the  costs  of  this  Court  and  the  Court  below. 


STATE  OF  TENNESSEE.  511 


Railroad  v.  Walker. 


L.  &  N.  Railkoad  Company  v.  R.  B.  Walker. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
(Jackson,     April  Term,  1913.) 

1.  GoMMON  Gabbieb.    LiahUitv  of  initial  carrier. 

The  initial  carrier  in  an  interstate  shipment  is  liable  for  the 
negligence  of  any  connecting  carrier,  notwithstanding  a  pro- 
vision Umiting  liability  to  acts  of  negligence  occurring  on  its 
own  line. 

2.  Evidence.    Copies  of  hills  of  lading  lost. 

It  does  not  constitute  reversible  error  for  the  trial  Court  to 
admit  copies  of  bills  of  lading  when  the  originals  are  lost 
and  when  the  copies  used  were  furnished  by  the  carrier  on 
application. 


From  Gibson  Couxty. 


Appeal  in  error  from  Humboldt  Law  Court.  Thomas 
E.  Habwood,  Judge. 

McFablan^d  &  BoBBiTT  for  PlaintiflF  in  Error. 

J.  D,  Senter  for  Defendant  in  Error. 

Mr.  Justice  Wilson  delivered  the  opinion  of  the 
Court. 

This  suit  was  instituted  in  the  Circuit  Court  at  Hum- 
boldt, in  Gibson  County,  Tennessee,  April  — ,  1912,  by 
defendant  in  error  to  recover  from  plaintiff  in  error  dam- 
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ages  resulting  from  its  negligent  delay  in  transporting  two 
shipments  of  trees,  vines,  etc.,  from  Humboldt,  Tenn., 
to  Middlebrook  and  Williamsville,  in  the  state  of  Missouri, 
consigned  to  defendant  in  error.  The  declaration  in  the 
case  contains  two  counts,  but  under  the  charge  of  the  Judge 
to  the  jury,  they  were  directed  that  they  need  not  consider 
the  second  count,  and  that  they  could  only  find,  if  at  all, 
in  favor  of  defendant  in  error,  under  the  first  count  of 
his  declaration. 

The  plaintiff  in  error  interposed  the  plea  of  "not 
guilty."  The  case  came  on  for  hearing  before  the  Court 
and  jury  inJ  December,  1912.  At  the  close  of  the  evi- 
dence, plaintiff  in  error  moved  the  Court  to  instruct  the 
jury  to  return  a  verdict  in  its  favor,  which  motion  was 
overruled.  After  the  argument,  and  under  the  charge 
of  the  trial  Judge,  the  jury'  returned  a  verdict  in  favor 
of  defendant  in  error  against  plaintiff  in  error  for  $744.25. 

Plaintiff  in  error  moved  for  a  new  trial,  stating  various 
grounds  in  support  of  its  motion.  Its  motion  was  over- 
ruled, and  it  appealed  to  this  Court,  the  Court  having 
rendered  judgment  upon  the  verdict  of  the  jury. 

In  this  case,  some  of  the  questions  raised  in  the  assign- 
ments of  error  may  be  readily  disix>sed  of.  There  can  be 
no  doubt,  under  our  decisions,  that  the  shipment  of  fruit 
trees,  vines,  etc.,  from  Humboldt,  Tenn.,  to  the  designated 
places  in  Missouri,  on  the  Iron  Mountain  Railroad,  in- 
volved in  this  case,  was  an  interstate  shipment,  it  being 
a  shipment  from  a  point  in  this  state  to  points  in  another 
state.  This  being  so,  imder  the  act  of  congress  of  Feb- 
ruary 3,  1887,  Chapter  4,  as  amended  by  the  Carmack 
awardment  of  June  25,  1906,  the  initial  carrier  in  this 
case,  the  plaintiff  in  error,  is  liable  to  the  shipper  for 
damage  to  the  articles  shipped,  caused  by  the  actionable 
negligence  of  its  connecting  carrier,  the  Iron  Mountain 
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Railroad  Company,  notwithstanding  its  attempt  in  the 
bills  of  lading  issued  to  limit  its  liability  for  negligence 
resulting  from  damage  accruing  on  its  own  line.  Drake 
V.  R.  R.,  17  Gates,  125  Tenn.,  627,  et  seq.,  and  cases 
cited. 

See  Atlantic  Coast  Line  R.  R.  Co.  v.  Riversides  Mills, 
219  U.  S.,  186,  in  which  Mr.  Justice  Lurton,  speaking 
for  the  Court,  held  that  the  shipment  was  voluntarily  re- 
ceived by  the  initial  carrier,  and  it  undertook  to  escape 
liability  beyond  its  own  line  by  a  provision  limiting  lia- 
bility to  loss  upon  its  own  line. 

Justice  Lurton  said: 

"This  was  forbidden  by  the  Carmack  amendment,  and 
any  stipulation  and  condition  in  the  special  receipt^  which 
controverts  the  rule  in  question  is  invalid.  Keducedto 
the  final  result,  the  congress  has  said  that  a  receiving  pgr^ 
rier,  in  spite  of  any  stipulation  to  the  contrary,  shall  be 
deemed,  when  it  receives  property  in  one  state  to  be  transr 
ported  to  a  point  in  another,  involving  the  use  of  a  con- 
necting carrier  for  some  part  of  the  way,  to  have  adopted 
such  other  carrier  as  its  agent,  and  to  incur  carrier'*  lia- 
bility throughout  the  entire  route,  without  reimbursement, 
for  the  loss  not  due  to  his  own  negligence." 

The  learned  Justice  further  said  in  his  opinion : 

"It  is,  therefore,  not  the  case  of  making  one  pay  the 
debt  of  another.  The  receiving  carrier  is,  in  principle, 
liable  not  only  for  its  own  negligence,  but  for  that  of  any 
agency  it  may  use,  although,  as  between  themselves  the 
company  actually  causing  the  loss  may  be  primarily 
liable." 

The  proof  shows,  or  tends  to  show,  that  if  these  ship- 
ments had  been  transported  in  the  usual  way  and  with 
reasonable  dispatch,  they  would  have  arrived  at  destina- 
tion in  five  days  after  they  were  received  for  shipment* 
34 
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The  evidence  shows  that  these  shipments  were  sent  to 
St.  Louis,  Mo.,  and  thence  to  Kansas  City,  Mo.,  and,  by 
tracers,  located  at  Kansas  City,  and  were  then  sent  to 
destination,  and  this  accounts  for  the  delay  in  their  arrival 
at  destination. 

Mr.  Walker,  who  from  the  evidence  is  an  expert  fruit 
tree,  plant,  and  vine  man,  was  at  Williamsville  prepared 
to  receive  the  shipment  before  it  ought  to  have  arrived 
there.  He  had  a  man  also  at  Middlebrook  ready  to  re- 
ceive the  box  of  plants  when  they  should  have  arrived 
there  in  the  ordinary  course  of  transportation.  Mr. 
Walker  testified  as  to  the  damage  resulting  to  such  articles, 
being  perishable  in  their  nature,  on  account  of  the  delay 
in  their  transportation.  He  testified  that  he  opened  one 
of  tte  boxes  and  found  quite  a  number  of  plants  and  trees 
dead  and  the  others  greatly  damaged  in  that  box.  That 
they  were  so  seriously  damaged  that  they  were  practically 
worthless.  Two  of  the  boxes  had  to  be  carried  out  or 
were  carried  out  to  a  village  some  distance  from  Williams- 
ville,  and  when  this  box  arrived  there  they  were  found  to 
be  practically  in  the  same  damaged  condition.  The  same 
condition  existed  with  respect  to  the  box  of  plants  shipped 
to  Middlebrook.  In  other  words,  according  to  the  testi- 
mony of  Mr.  Walker,  these  plants  were  precisely  of  the 
same  character  in  all  the  boxes.  They  were  all  packed 
exactly  alike,  and,  taking  his  testimony  in  connection  with 
the  testimony  of  his  other  witnesses,  it  is  practically  cer- 
tain that  all  the  articles  embraced  in  the  shipments  were 
damaged  alike.  He  proves  the  market  value  of  these 
trees,  vines,  etc.,  at  W^illiamsville  and  Middlebrook,  if  they 
had  been  in  a  sound  condition  when  they  arrived  at  these 
points. 

«  •  •  • 

It  appears  that  Mr.  Walker  and  his  assistants  exerted 
themselves  to  realize  what  they  could  from  these  damaged 
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shipments.  He  realized  about  two  hundred  dollars  net 
from  the  shipment  to  Williamsville  and  twenty-five  dol- 
lars net  from  the  shipment  to  Middlebrook. 

It  is  saidy  or  is  said  in  one  of  the  assignments  of  error, 
that  defendant  in  error  was  permitted  to  introduce  copies 
of  the  bills  of  lading  and  that  they  were  not  the  best  evi- 
dence. The  proof  tends  to  show  that  defendant  in  error 
had  lost,  or  had  mislaid,  the  original  receipts  or  bills  of 
lading  given  to  him  by  the  railroad  company,  and  went 
to  the  agent  of  the  railroad  company  at  Humboldt,  and 
he  furnished  him  the  copies  that  he  introduced  on  the 
trial  of  this  case.  But  what  effect  the  admission  or  re^ 
jection  of  these  copies  could  have  had  upon  the  merits  of 
the  case,  we  are  at  a  loss  to  understand,  in  view  of  this 
record. 

It  appears  that  the  railroad  company  introduced  the 
original  bills  of  lading,  and  a  comparison  shows  that  they 
are  word  for  word  the  same  bills  of  lading  offered  in  evi- 
dence by  defendant  in- error.  The  only  difference  is  that 
on  one  part  of  the  bills  of  lading  introduced  bythe  rtiil- 
road  company,  are  the  words,  "I.  M.,"  meaning  that  the 
shipments  were  routed  over  the  Iron  Mountain  railroad. 

It  is  next  complained  in  the  assignments  of  error,  that 
defendant  was  allowed  to  prove  the  market  value  of  these 
trees,  plants,  etc.,  in  Humboldt. 

Turning  to  the  bills  of  lading,  and  on  the  back  thereof, 
it  will  be  seen  that  that  was  a  condition  sought  to  be  en- 
forced by  the  railroad  company.  But  the  matter  is 
wholly  immaterial  in  this  case,  because  the  learned  trial 
Judge  correctly  charged  the  rule  as  to  the  proper  measure 
of  damages  in  this  case ;  that  is,  that  if  liable,  the  measure 
of  damages  was  the  difference  in  the  market  value  of  the 
trees,  plants,  etc.,  at  points  of  destination  if  they  had 
arrived  there  in  good  condition  and  their  market  value  in 
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the  condition  that  they  were  when  they  did  arrive.       So 
there  is  no  merit  in  this  contention. 

We  have  examined  the  evidence  in  this  record,  and  it 
appears  to  us  that  there  is  ample  evidence  to  sustain  the 
verdict  of  the  jury.       It  is  quite  true  that  the  plaintiff 
in  error  was  guilty  of  no  negligence  in  the  shipment  over 
its  line  of  these  shipments.       It  promptly  carried  them 
to  Memphis  and  turned  them  over  to  the  Iron  Mountain 
Sailroad,  and,   aside  from  the  Oarmack  amendment  to 
the  act  of  congress  hereinbefore  alluded  to,  it  would  be 
wholly  exempt  from  liability  in  this  case,  because,  as 
before  stated,  it  was  guilty  of  no  negligence  whatever  so 
far  as  disclosed  by  this  record.       But  under  the  act  of 
congress  stated,  as  construed  by  the  Supreme  Court,  the 
Iron  Mountain  Kailroad  was  its  agent  for  the  transpoi^ 
tation  of  these  trees,  plants,  etc.,  and  under  said  act  its 
responsibility  for  the  negligence  of  its  agents,  its  connect- 
ing carrier. 

There  is  no  error  in  the  judgment  of  the  Court  below, 
and  it  will  be  affirmed  with  cost 
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Mrs.  Beulah  Brandon  v.  T.  B.  Brandon. 


1.  DivoiiCE.     Untidiness  of  wife  as  justification  for  abandonment. 

Untidiness  and  slovenness  upon  the  part  of  the  wife  are  not 
recognized  in  the  law  as  just  cause  or  provocation  for  an 
abandonment  of  the  wife  by  the  husband. 

2.  Childbed.    Rule  reiterated  that  their  interests  paramount. 

The  rule  that  the  Interests  of  the  children  In  a  divorce  pro- 
ceeding when  their  custody  is  In  question  are  paramount  Is 
reannounced. 


From  Stewart  County. 


Appealed  from  the  Chancery  Court  of  Stewart  County. 
J.  W.  Stout^  Chancellor. 

.    Dunlap,  Fitzhugh  &  Howell  for  Complainant. 

Reynolds  &  Brandon  for  Defendant. 

IMk.  Justice  Wilson  delivered  the  opinion  of  the 
Court. 

This  is  a  suit  by  complainant  for  an  absolute  divorce 
from  the  defendant,  her  husband,  and  for  the  custody  of 
their  infant  child,  a  boy  about  three  years  of  age  when  the 
evidence  was  heard  in  the  case. 

The  special  Chancellor  who  heard  the  case  gave  the  com- 
plainant an  absolute  divorce  and  the  custody  of  the  child, 
the  father  being  given  the  privilege  of  seeing  the  child  on 
all  proper  occasions,  and  also  in  his  decree  restored  com- 
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plainant  to  her  maiden  name,  Beulah  Andrews.  This 
last  part  of  his  decree  was  based  upon  an  amendment  to 
her  original  bill  asked  for  and  granted  after  his  Honor 
heard  all  the  evidence  in  the  case. 

The  original  bill  was  filed  November  2,  1910.      It  avers 
in  brief  that  the  parties  married  in  Stewart  County,  June 
16,  1907,  and  a  few  days  thereafter  moved  to  Clarksville, 
Tennessee,  and  lived  there  for  about  four  months;  that 
more  than  two  whole  years  before  the  filing  of  this  bill 
she  and  defendant  came  on  a  visit  to  her  father's,  in  Stew- 
art County,  and  he  left  her  there  and  went  away  and  has 
never  been  back  to  live  with  her;  that  he  willfully  de- 
serted her  without  reasonable  cause,  and  has  continued  his 
desertion  ever  since  October,  1907,  when  he  brought  her 
to  her  father's  on  a  visit;  that  she  has  been  living  with  her 
father  in  Dover  ever  since,  and  defendant  has  never  given 
her  anything  for  her  support  and  their  infant  child ;  that 
she  has  had  a  letter  or  letters  from  him  stating  that  he 
could  not  live  with  her  any  more ;  that  she  has  been  true  to 
her  marriage  vows  and  gave  defendant  no  cause  for  his 
treatment  of  her;  that  she  has  one  child  by  defendant 
named  Nbrman  Andrews  Brandon,  nearly  two  years  old, 
who  has  been  with  her  at  her  father's  all  his  life. 

The  prayer  of  her  bill  is  as  indicated  in  the  banning 
of  this  opinion.  The  bill  was  verified  in  conformity  to 
the  statute. 

Process  was  served  upon  defendant  and  he  answered 
November  28,  1910.  He  admits  the  marriage  at  the  time 
stated  in  the  bill  and  that  they  immediately  moved  to 
Clarksville,  Tennessee,  where  he  had  employmentw  '  He 
admits  that  they  lived  together  there  for  some  months  and 
says  that  they  separated  as  alleged  in  the  bill. 

He  denies  that  he  wilfully  or  maliciously  deserted  her 
or  deserted  her  without  cause. 
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He  alleges  that  if  she  had  done  her  duty  no  separation 
would  have  taken  place,  and  charges  that  complainant 
was  lazy  and  trifling  and  that  she  would  not  do  the  house- 
hold duties  around  the  house  and  that  she  would  not  keep 
herself  tidy  and  would  not  do  anything  toward  cooking  his 
meals. 

He  alleges  that  while  they  were  living  in  Clarksville 
they  made  their  home  with  his  father  and  mother  and  she 
would  do  nothing  toward  keeping  up  the  household  duties, 
which  were  not  unreasonable,  and  although  often  requested 
to  do  so  by  him  or  his  mother,  she  refused  to  do  anything. 

But  if  it  were  conceded  that  complainant  did  not  keep 
herself  as  tidy  in  the  home  of  her  parents-in-law  as  their 
tastes  approved,  and  that  she  did  not  hasten  to  perform 
such  household  duties  as,  in  the  usual  course  of  matters, 
a  daughter-in-law  living  in  the  home  of  her  husband's 
father  should  perform,  we  are  aware  of  no  law  that  such 
a  situation  authorizes  the  husband  to  cast  his  wife  back  to 
her  people  and  leave  her  and  the  afterbom  child  to  shift 
for  themselves  as  dependents  on  the  charity  of  her  rela- 
tions. 

If  untidiness  and  laziness  on  the  part  of  wives  and  espe- 
cially if  slovenness  and  laziness  and  mere  personal  worth- 
lessness  on  the  part  of  husbands  were  made  a  legal  ground 
for  the  dissolution  of  the  marriage  relation,  it  is  appre- 
hended that  the  divorce  evil,  already  alarming  in  this 
country,  would  be  increased  in  the  neighborhood  possibly 
a  thousand  per  cent.  This  Court  is  not  willing  to  open 
such  an  inviting  door  or  avenue  for  disappointed  spouses 
to  escape  or  get  celar  of  the  matrimonial  noose. 

This  complainant  is  entitled  to  a  divorce  from  defend- 
ant under  sub-section  4  of  Section  4201  of  Shannon's  Re- 
visal,  embodying  the  Act  of  1835,  Ch.  26,  which  makes 
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wilful  or  malicious  desertion  or  absence  of  the  husband 
or  wife  for  two  whole  years  without  reasonable  cause,  a 
ground  of  absolute  divorce. 

The  husband  in  this  case,  about  four  months  after  the 
marriage,  carried  his  wife  back  to  her  father's  and  left 
her  there  and  never  went  about  her  nor  extended  to  her 
and  their  child,  bom  some  months  afterwards,  the  slightest 
support,  and  when  she  wrote  to  him  he  replied  telling  her 
to  get  a  divorce  when  she  got  ready,  that  he  never  intended 
to  live  with  her  any  mora 

Aside  from  one  instance  during  his  desertion  of  his 
wife  he  never  once,  as  disclosed  by  the  record,  sought  to 
see  his  child.  On  this  occasion  he  was  on  a  visit  to  Dover 
and  sent  his  niece  up  to  where  his  wife  was  living,  with  the 
request  that  she  send  the  child  by  the  niece  to  him.  The 
mfe  replied  that  if  he  wanted  to  see  the  child  to  come  up 
where  she  was,  at  her  father's.  After  waiting  a  reason- 
able time  for  him  to  come,  and  he  not  doing  so,  she  took 
the  child  and  went  to  his  relative  where  he  was,  and,  ac- 
cording to  the  undisputed  proof,  when  he  saw  her  ap- 
proaching in  front  of  the  house,  he  ran  out  of  the  back  way 
and  refused  to  see  either  her  or  his  child. 

So  far  as  disclosed  during  the  entire  period  of  their 
separation  he  never  manifested  the  slightest  interest  in  his 
child.  It  is  true  that  his  parents  say  that  they  are  will- 
ing to  aid  him  in  caring  for  the  child  and  the  proof  shows 
that  they  are  reputable  people  living  in  Clarksville  and 
that  living  with  them  and  under  their  control  the  child 
would  be  under  good  influences. 

The  proof  equally  shows  that  the  father  of  complainant 
is  willing  to  do  what  he  can  to  aid  his  daughter  in  the 
raising  of  this  child,  and,  in  addition,  the  proof  tends  to 
show  that  if  thrown  upon  her  own  resources,  the  mother 
could  reasonably  care  for  the  child.        The  proof  also 
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shows  that  in  Dover,  living  in  the  family  of  the  father 
of  complainant,  who  appears  to  be  devoted  to  this  grand- 
child, he  would  be  under  good  Christian  influences,  acces- 
sible to  church  and  good  schools. 

The  law  is  well  settled  of  course  in  this  State  and  we 
need  not  stop  to  cite  authorities  in  support  of  it  that  in 
the  disposition  of  a  child  of  this  age  the  Court  will  be  gov- 
erned by  what,  from  the  proof,  it  conceives  to  be  for  the 
best  interest  of  the  child. 

It  is  not  reasonable  to  suppose  that  Mr.  and  Mrs.  Bran- 
don, the  father  and  mother  of  the  husband,  could  have  the 
affection  for  this  child  that  the  father  of  complainant  has, 
and  certainly  they  could  not  have  the  affection  for  it  that 
its  mother  has. 

We  think  the  best  interest  of  the  child  would  be  sub- 
served by  leaving  it  in  the  custody  of  the  mother,  but  that 
the  father  should  be  permitted  to  see  the  child  on  reason- 
able occasions  at  her  home,  and  the  decree  will  be  drawn 
in  accordance  with  this  opinion. 
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Knoxville  Railway  &  Light  Co.  v.  A.  S.  J.  Davis, 

Administrator. 

Writ  of  certiorari  denied  by  Supreme  Court, 
{Knoxville.     September  Term,  1912.) 

1.  Damages.    Mecaure  of.    In  personal  injuries  resulting  in  death. 

Under  Shannon's  Code,  Sees.  4025-4029,  damages  recoverable 
for  personal  injuries  resulting  in  death  are  of  two  classes  : 
First,  damages  for  injuries  to  deceased;  second,  incidental 
damages  suffered  by  the  next  of  kin  entitled  to  the  recovery. 

2.  Same.    8atne.    What  in  first  class. 

In  the  first  class  are  embraced  damages  for  mental  and  phys- 
ical suffering,  loss  of  time  between  the  injury  and  deatb, 
and  necessary  expenses  resulting  to  deceased  from  the  p^- 
sonal  injuries. 

3.  Same.    Same.    What  in  second  (^ss. 

In  the  second  class  is  embraced  the  pecuniary  value  of  the  life 
of  the  deceased  to  the  particular  person  or  persons  who  have 
the  right  to  recover,  rather  than  the  value  of  that  life  as  a 
marketable  asset  as  in  the  case  of  the  loss  of  a  piece  of  prop- 
erty. 

4.  Same.    Same.    Same.    Application  of  this  rule  in  case  of  death 

of  wife. 

In  applying  the  rule  applicable  to  the  second  class  of  damages 
in  case  of  recovery  by  a  husband  for  the  death  of  his  wife. 
the  value  to  be  ascertained  is  the  pecuniary  value  of  the  life 
of  the  wife  to  the  husband,  and  not  what  wages  the  wife  might 
have  been  able  to  earn,  nor  merely  what  it  would  have  taken 
to  hire  another  to  do  the  work  she  did,  as  such  basis  of 
recovery  would  overlook  the  value  of  the  wife's  personal 
interest  in  the  affairs  of  the  home,  and  the  economy  incident 
to  her  services. 
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5.  Same.    Same,    RtUes  for  measuring. 

In  measuring  the  damages  re<-overable  under  the  second  class 
there  should  be  considered  the  age,  condition  of  health  and 
strength  of  deceased,  his  capacity  for  labor  and  earning 
money  through  skill  in  any  art,  trade,  profession,  occupation 
or  business,  and  his  personal  habits  as  to  sobilety  and  indus- 
try. And  in  case  of  gross  negligence  or  wantonness  additions 
may  be  made  as  punative  damages,  while  for  contributory 
negligence  deductions  should  be  made. 

6.  Same.    Same.    Dependence  on  deceased  not  necessary. 

To  recover  the  value  of  the  life  of  deceased  to  the  beneficiaries 
it  is  not  necessary  to  show  that  those  entitled  to  the  recov- 
ery were  dependent  for  support  or  pecuniary  aid  on  him  m  his 
lifetime. 

7.  Same.    Same.    Nothing  for  loss   of  moral  aid,  comfort   and 

counsel. 

Nothing  can  be  recovered  for  loss  of  the  moral  aid,  comfort, 
counsel  and  companionship  of  deceased. 


From  Knox  County. 


Appeal  from  the  Circuit  Court  of  Knox  County.  Von 
A.  HuFFAKEE,  Special  Judge. 

Shields^  Cates  &  Mountcastle  for  Plaintiff  in  Error. 

Oreen^  Webb  &  Tate  for  Defendant  in  Error. 

Me.  Justice  Hugiiks  delivered  the  opinion  of  the 
Court 

A.  S.  J.  Davis^  as  the  administrator  of  the  estate  of 
his  deceased  wife,  brought  this  suit  in  the  Circuit  Court 
of  Knox  County  to  recover  damages  for  injuries  alleged 
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to  have  been  negligently  inflicted  by  the  Knoxville  Rail- 
way &  Light  Co.  on  the  deceased,  and  which  resulted  iB  her 
death.  The  Knoxville  Railway  &  Light  Co.  pleaded  not 
guilty,  and  the  trial  of  the  case  on  its  merits  before  the 
Hon.  Von  A.  Huffaker,  Special  Judge,  and  a  jury,  re- 
sulted in  a  verdict  and  judgment  for  plaintiff  below  for 
$10,000.00.  The  case  was  appealed  by  defendant  below, 
and  only  one  error  has  been  assigned,  which  is  to  the  effect 
that  the  verdict  of  the  jury  is  so  excessive  as  to  indicate 
prejudice,  partiality,  caprice  or  passion  on  the  part  of  the 
jury,  and  that  for  this  reason  the  trial  Court  should  have 
granted  a  new  trial,  motion  having  been  made  therefor. 

The  case  made  by  the  declaration,  and  by  the  evidence 
offered  on  behalf  of  plaintiff  below,  is  as  follows:  On 
September  22,  1910,  the  wife  of  defendant  in  error,  A.  S. 
J.  Davis,  was  on  one  of  the  street  cars  of  the  Knoxville 
Railway  &  Light  Co.  as  a  passenger,  going  to  the  Appa- 
lachian Exposition,  which  was  then  being  held  at  Knox- 
villG.  The  car  in  which  Mrs.  Davis  had  taken  passage 
was  an  open,  summer  car  and  had  attached  to  it  another 
car,  which  it  was  pulling,  known  as  a  "trailer."  Both  of 
these  cars  were  very  much  crowded,  and  Mrs.  Davis,  in 
company  with  a  sister,  was  in  the  front  car  and  between 
the  second  and  third  seats  from  the  front  of  that  car, 
standing,  it  appearing  that  they  had  not  been  able  to  find 
seats.  At  the  point  where  the  cars  in  question  passed 
the  car  barns  on  the  way  to  the  exposition  grounds  a  split 
switch  was  struck  and  some  jostling  and  jolting  and  confu- 
sion resulted ;  and  then,  after  leaving  that  point  and  pro- 
ceeding in  the  direction  of  the  exposition  grounds,  the  evi- 
dence indicates  that  there  were  further  jolting  of  an  un- 
usual nature,  and  some  two  or  three  reports  from  the  con- 
troller box,  such  as  would  be  caused  by  the  firing  of  a 
pistol.       Following  this  occurred  what  is  described  as  a 
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loud  report  and  brilliant  flash  and  burning  up  from  the 
controller  box,  such  as,  according  to  some  of  tha  testimony, 
caused  flames  to  envelope  the  whole  front  end  of  the  car 
and  to  etxtend  back  through  it,  and  such  as  caused  the  coat 
of  one  man  standing  near  the  motorman  to  catch  fire,  and 
caiased  many  passengers  to  leap  frpm  the  moving  car. 
Some  of  the  witnesses  express  the  opinion  that  most  of  the 
passengers  in  the  car  so  left  it  while  still  in  motion. 
Among  those  thus  leaving  the  car  was  Mrs.  Davis.  As  a 
result  of  her  leaping  from  the  moving  car  she  received  an 
injury  at  the  back  of  the  head  that  crushed  the  skull  and 
produced,  as  indicated  by  the  evidence,  instant  uncon- 
sciousness. She  was  taken  to  a  house  where  she  stayed 
for  about  two  hours,  and  was  from  there  taken  to  a  hos- 
pital, where  she  died  about  one  o'clock  that  night,  without 
having  regained  consciousness.  The  accident  occurred 
about  eight  o'clock  at  night. 

There  was  considerable  evidence  introduced  on  the  trial 
of  the  case  before  the  Circuit  Judge  and  a  jury  tending 
to  show  that  the  explosion  in  the  controller  box  was  caused 
either  by  defective  machinery  or  improper  operation,  or 
both;  and  it  is  conceded  by  counsel  representing  the  rail- 
way and  light  company  that  there  was  sufficient  evidence 
of  negligence  to  take  the  case  to  the  jury,  and  on  whicli 
the  jury  might  have  found  against  the  defendant  below 
and  based  a  verdict  for  damages.  So  the  only  question 
made  here,  as  already  stated,  is  as  to  the  amount  of  the 
verdict  and  judgment. 

On  this  question  of  amount  of  verdict  it  is  necessary 
to  consider  the  following  further  facts:  Mlrs.  Davis  is 
shown  to  have  weighed  from  one  hundred  and  twenty-fivo 
to  one  hundred  and  thirty-five  pounds,  and  to  have  been 
thirty-seven  years,  five  months  and  twenty-six  days  old 
at  the  time  of  her  death ;  and,  according  to  the  testimony 
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of  her  husband,  she  had  never  been  an  invalid,  though 
indisposed  at  times,  and  was  a  woman  of  very  strong  con- 
stitution; and,  at  the  time  of  receiving  the  injury  of  which 
she  died,  was  in  good  health.  As  the  husband  says,  her 
'health  at  the  time  was  as  good  as  could  be."  She  was 
of  a  family  of  more  than  usual  longevity.  She  and  Mr. 
Davis  had  both  been  married  before  they  married  each 
other,  and  she  was  the  mother  of  two  children  by  her  pre- 
vious marriage,  and  he  had  one  child  by  his  first  wife,  and 
he  and  she  had  two  children.  Mrs.  Davis'  children  by 
her  first  marriage  were  a  son  seventeen  years  old  at  the 
time  of  her  death,  and  a  daughter  then  not  sixteen  years 
old;  and  the  children  of  Mr.  and  Mrs.  Davis  were  then 
nine  and  six,  respectively.  Mr.  Davis'  child  by  his  first 
wife  was  a  daughter  who  appears  to  have  been  a  young 
lady  at  the  time  of  her  stepmother's  death.  These  chil* 
dren  all  appear  to  have  been  members  of  the  same  family 
at  that  time. 

Although  it  is  shown  that  Mr.  Davis*  was  financially 
able  to  employ  such  help  in  doing  the  work  in  and  about 
the  house  as  his  wife  may  have  desired,  she,  as  a  matter 
of  choice,  looked  after  her  entire  household  duties,  includ- 
ing the  housekeeping,  the  cooking,  the  making  of  the  chil- 
dren's clothes,  including  those  of  the  stepmother; 
and  only  occasionally  did  she  have  any  help  in  any  of  these 
matters. 

As  to  the  measure  of  damage  in  such  case  as  this  we 
can  do  no  better  than  quote  at  length  from  the  case  of 
Davidson-Benedict  Co.  v.  Severson,  1  Gates,  672,  72  S. 
W.,  967,  wherein  Justice  Neil,  of  our  Supreme  Court, 
exhaustively  reviews  all  of  our  cases  up  to  that  time  on 
the  question  at  issue,  and  after  such  review  announces 
the  following  rules : 
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"It  is  thus  apparent  from  the  authorities  that  there  are, 
under  the  sections  of  the  Code  referred  to  (Shannon's 
Code,  Sees.  4026  et  seq.),  and  the  Act  of  1883,  two  classes 
of  damages  recoverable  in  the  same  action:  First,  dam- 
ages purely  for  the  injury  to  the  deceased  himself;  sec- 
ond, the  incidental  damages  suffered  by  his  widow  and 
children,  or  next  of  kin,  from  his  death.  In  the  first 
class  are  embraced  damages  for  the  mental  and  physical 
suffering,  loss  of  time  between  the  injury  and  death,  and 
necessary  expenses  resulting  to  the  deceased  from  the  per- 
sonal injuries.  In  the  second  class  is  embraced  the  pe- 
cuniary value  of  the  life  of  the  deceased  (Railroad  %\ 
Wyricle,  99  Tenn.,  500,  508,  511,  42  S.  W.,  434; 
Collins  V.  Railroad,  9  Heisk.,  851 ;  Railroad  v.  Stevens, 
Id.,  12,  24,  15,  17,  18),  to  be  determined  upon  a  consid- 
eration of  his  expectancy  of  life,  his  age,  condition  of 
health  and  strength  {Railroad  v.  Spence,  93  Tenn.,  173, 
188,  189,  23  S.  W.,  211,  42  Am.  St.  Rep.,  907)  ;  Railroad 
V.  Stacker,  86  Tenn.,  343,  352,  353  (16  S.  W.  737,  6  Am. 
St.  Rep.,  840),  capacity  for  labor,  and  for  earning  money 
through  skill  in  any  art,  trade,  profession,  occupation  or 
business  (Railroad  Company  v.  Howard,  90  Tenn.,  144, 
19  S.  W.,  116;  Bridge  Co.  v.  Baimes,  98  Tenn.,  601,  39 
S.  W,,  714;  Railroad  v.  White,  5  Lea,  540),  and  his  per- 
sonal habits  as  to  sobriety  and  industry  (Railroad  r. 
Prince,  2  Heisk.,  580)  ;  all  modified,  however,  by  the  fact 
that  the  expectation  of  life  is  at  most  only  a  probability, 
based  upon  experience,  and  also  by  the  fact  that  the  earn- 
ings of  the  same  individual  are  not  always  uniform  (Rail- 
road V.  Spence,  93  Tenn.,  173,  188,  189,  23  S.  W.  211, 
42  Am.  St.  Rep.,  907).  All  of  these  elements  arc  to  Ix^ 
taken  into  consideration  by  the  jury,  and,  after  weighing 
them  all,  they  should  assess  such  amount  of  damages  as 
may  be  sufficient  to  compensate  for  the  loss  of  the  life 
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xyhose  value  they  are  attempting  to  estimate.  In  cases 
where  there  is  contributory  negligence  they  should  make 
proper  deductions  for  this,  and  in  cases  where  the  ne^i- 
gence  of  the  person  that  inflicted  the  injury  is  gross  or 
wanton  they  should  make  proper  additions  by  way  of 
adding  punitive  damages.  Railroad  v.  Stacker,  86 
Tenn.,  343,  352  (6  S.  W.,  737,  6  Am.  St.  Rep.,  840); 
Railroad  v.  Wallace,  90  Tenn.,  54  (15  S.  W.,  921)  ;  Rail- 
road V.  Fleming,  14  Lea,  137;  Railroad  v.  Quinan,  11 
Lea,  98  (47  Am.  Rep.,  279).  No  rules  more  exact  than 
these  can  be  formulated.  At  last  it  is  a  matter  dependent 
most  largely  upon  the  judgment  of  the  jury,  and  their 
sound  discretion,  after  carefully,  honestly  and  fairly  con- 
sidering all  of  the  various  elements  that  enter  into  the 
question.     .     .     . 

"This  rule  which  we  have  above  formulated  iB 
nothing  more  than  a  compendium  of  all  the  prior 
deliverances  of  the  Court  upon  the  subject,  exclusive 
of  the  Burke  Case  (6  Cold.,  45).  Moreover,  this  rule  for 
the  adjustment  and  determination  of  the  amount  of  dam- 
ages in  any  given  case  belonging  to  the  class  of  cases  we 
have  before  us  seems  wholly  fair  and  just.  By  means  of 
it,  the  widow  and  children  are  enabled  to  recover  judg- 
ment for  an  amount  of  damages  which  fully  compensates 
(as  fully  as  it  is  possible  to  introduce  certainty  into  such 
an  inquiry)  the  injury  done  to  the  deceased  in  his  owp 
peculiar  and  personal  relation,  and,  in  addition  for  a  sum 
that  will  compensate  (as  far  as  such  a  matter  can  be  ren- 
dered certain)  the  widow  and  children  or  next  of  kin  for 
the  pecuniary  loss  they  have  sustained  by  the  death  of  the 
deceased ;  and  at  the  same  time  the  wrongdoer  is  thus  made 
to  respond  in  damages  for  the  whole  injury  done,  so  far 
as  money  can  compensate  such  injury. 
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"Another  effect  of  the  principle  under  which  the  rule 
is  formulated  is  that  the  right  of  recovery  is  fitted  into  our 
general  system  of  law,  and  we  are  enabled  to  clearly  under- 
stand how  the  recovery  falls  under  and  is  to  be  disposed  of 
according  to  our  statute  of  distributions,  as  other  per- 
sonal estiite  of  the  deceased ;  the  only  difference  being  that 
it  is  not  liable  to  the  claims  of  creditors. 

"The  logical  consequence  of  this  legal  status  of  the  re- 
covery, taken  in  connection  with  the  rule  for  the  measure 
of  damages  as  formulated,  is  that  there  need  h&  no  testi- 
mony introduced  for  the  purpose  of  showing  that  the 
widow,  children  or  next  of  kin  were  dependent  for  support 
or  pecuniary  aid  upon  the  deceased  in  his  lifetime.  It  is 
sufficient,  so  far  as  this  phase  of  the  matter  goes,  to  prove 
the  status  of  the  widow,  child  or  next  of  kin  at  the  date 
of  the  death  of  the  deceased  from  the  wrongful  act. 

"Further,  upon  the  inherent  justice  and  fairness  of  the 
rule  for  the  measure  of  damages  laid  down,  we  desire  to 
add  that,  after  we  pass  the  point  that  nothing  can  be  al- 
lowed as  solatium,  that  i-s,  for  the  loss  of  the  moral  aid, 
comfort,  counsel  and  companionship  of  the  deceased, 
which  was  determined  in  several  of  the  cases  cited,  supra, 
and  which  seems  to  be  involved  in  the  legal  fact  that  the 
recovery  ranks  as  personal  estate  of  the  deceased,  dis- 
tributable under  the  statute  of  distributions,  and  after  we 
reach  the  point  that  the  damages  for  the  loss  peculiar  to 
the  widow  and  children  or  next  of  kin  are  to  be  assessed 
upon  the  basis  of  the  pecuniary  loss  sustained  by  the  de- 
struction of  the  life  in  question,  which  is  held  in  sub- 
stantially all  of  the  cases  that  refer  to  the  subject,  it  would 
seem  that  when  the  whole  pecuniary  value  of  that  life,  as 
far  as  such  value  can  be  ascertained  by  legal  processes,  is 
allowed  in  recovery  for  indemnification,  all  is  done  that 
can  be  done  by  law  in  the  way  of  granting  reparation  for  a 
35 
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^rong  done^  especially  when  to  this  is  added  a  sum  to 
c(»iipeiisate  the  estate  of  the  deceased  for  mental  and  physr 
ieal  pain  and  suffering  endured  by  the  deceased,  and  loaa 
of  time  and  necessary  expenses  incident  to  the  injury  done, 
which  sum  so  ascertained  is  added  in  the  recovery  of  the 
said  widow,  children  or  next  of  kin." 

It  will  be  noted  that  Justice  Neil  here,  in  speaking  of 
the  pecuniary  loss  the  beneficiary  or  beneficiaries  have  sus- 
tained, which  he  points  out  as  one  of  the  elements  of  dant- 
ages  to  be  recovered  in  such  cases  as  that  at  bar,  refers  to 
it  as  ^^the  loss  peculia/r  to  the  widow  and  children  or  next 
of  hinf  and  we  might  here  call  attention  to  the  fact  that 
many  of  the  cases  reviewed  by  Justice  Neil  likewise  speak 
of  this  element  of  damages  in  such  cases  in  similar  terms. 
In  one  case  such  element  is  said  to  be  "such  damages  as 
were  sustained  by  the  persons  to  whom  the  statute  gives 
the  recovery,"  Logue  v.  Railroad^  7  Pickle,  458 ;  and  in 
another  it  is  spoken  of  as  "the  pecuniary  damages  sus- 
tained by  the  widow  or  next  of  kin,"  Railroad  v.  Wyrick, 
15  Pickle,  500.  And,  in  fact,  such  is  but  giving  effect  to 
our  statute  which,  in  providing  for  the  right  of  recovery  in 
such  cases  as  that  at  bar,  provides  for  recovery  for  mental 
and  physical  suffering,  etc.,  "and  also  the  damages  result- 
ing to  the  parties  for  whose  use  and  benefit  the  right  of 
action  survives  from  the  death  consequent  upon  the  in- 
juries received."     Shannon's  Code,  Sec.  4029. 

So  we  think  it  clearlv  settled  in  this  State  that  in  assess- 
ing  the  pecuniary  value  of  the  life  of  the  deceased  the  re- 
lations and  circumstances  surrounding  that  life  must  be 
taken  into  consideration,  because  it  is  the  pecuniary  value 
of  that  life  to  the  particular  person  or  persons  who  have 
the  right  to  recover  that  is  to  be  meted  out  as  one  of  tbe 
elements  of  damages,  rather  than  the  value  of  a  life  as  a 
mere  marketable  asset  as  in  case  of  the  loss  of  a  piece  of 
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property..  In  other  words,  the  value  to  be  ascertained 
in  the  instant  case  is  the  pecuniary  value  to  the  husband, 
and  not  the  wages  the  wife  might  have  been  able  to  earn, 
or,  as  we  ivill  show  later,  not  merely  what  it  would  have 
taken  to  hire  another  to  cook,  keep  house,  etc.  This  view 
is  borne  out  by  the  case  of  Delaware,  Etc.,  R.  Co.  v.  Jones, 
128  Pa.  St.,  308,  where,  as  to  the  element  of  damages  now 
under  consideration,  the  laws  of  Pennsylvania  appear  to 
have  been  exactly  as  is  the  law  of  Tennessee,  but  where, 
notwithstanding  such  rule  as  to  damages,  a  husband  was 
permitted  to  recover  $3,000.00,  without  showing  any  pe- 
cuniary loss  whatever,  resulting  from  the  death  of  a  wife 
sixty-six  years  old,  the  Court  holding  that  the  jury,  in  the 
absence  of  evidence,  might  infer  that  she  was  an  ordina- 
rily industrious  and  useful  wife.  In  that  case  the  Court 
remarks  that  the  husband  "did  not  undertake  to  prove  that 
she  (the  wife)  possessed  any  special  or  exceptionally  good 
qualities,  as  with  propriety  he  might  have  done  if  the 
subject  of  his  loss  had  been  a  horse  or  other  animal.  .  Nor 
was  it  either  necessary  or  proper  that  he  should  do  so." 
Yet,  in  the  case  at  bar  the  husband  has  shown  special  quali- 
ties of  the  wife  which  enhance  his  loss,  and,  having  made 
such  showing,  wo  see  no  reason  why  the  jury  was  not  jus- 
tified in  meting  out  damages  accordingly.  Viewing  the 
life  of  Mrs.  Davis  in  the  light  of  all  the  surroundings  and 
facts  with  the  object  of  ascertaining  its  pecuniary  valm^ 
to  her  husband,  it  must  be  borne  in  mind  that  lier  service.^ 
in  her  own  home  where  she  was  interested  to  the  extent 
of  voluntarily  taking  on  herself  the  duties  of  housekeeper 
and  cook  and  seamstress,  etc.,  were  vastly  more  valuable 
than  the  services  of  mere  employed  or  hired  help  could 
have  possibly  been.  Her  services  not  only  saved  the 
husband  the  expenses  of  paying  wages  to  a  housekeeper 
aud  a  cook  and  a  seamstress,  etc.,  but  saved  the  expenses 
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of  having  in  the  family  these  servants,  and  necessarily  re- 
sulted in  a  large  saving  over  and  above  that  of  merely 
paying  wages.  The  vi^ife's  services  were  the  services  of 
one  looking  after  her  own,  and  of  one  who  is  shown  by  the 
record  in  this  case  to  have  been  more  than  willing  to  as- 
sume those  duties.  So,  we  are  of  the  opinion  that,  re- 
garded merely  in  the  light  of  its  pecuniary  value  to  her 
husband,  the  life  of  Mrs.  Davis  must  be  regarded  as  vastly 
more  than  that  of  the  ordinary  housekeeper,  cook,  seam- 
stress, etc,  and  we  say  this  without  regard  to  any  element 
of  damages  that  could  be  classed  as  mere  solatium.  While 
there  is  no  evidence  in  the  record  as  to  the  expectancy  of 
Mrs.  Davis,  counsel  for  the  railway  and  light  company 
concede  that  that  expectancy  was  from  twenty-five  to 
thirty  years;  and  we  are  of  opinion  that  the  services  of 
such  a  wife  and  mother  in  a  home,  which  can  be  fairly  ex- 
pected to  last  from  twenty-five  to  thirty  years,  and  which 
might  last  longer,  just  as  it  might  be  cut  off  sooner,  can- 
not be  said  to  be  worth  much  if  any  less  than  $10,000.00. 
But  to  the  value  of  that  life  is  to  be  added  something  as 
representing  the  damages  for  the  injury  to  the  deceased 
herself.  While  we  think  there  is  no  substantial  evidence 
to  show  that  she  was  conscious  of  any  suffering  after  re- 
ceiving her  injuries,  the  evidence  shows  that  she  had  been 
rendered  nervous  by  the  things  that  had  occurred  preced- 
ing the  report  and  flash  from  the  controller  box,  which 
caused  her  to  leap  from  the  moving  car,  and  following 
these  were  such  report  and  such  flash  as  to  cause  many  of 
the  occupants  of  the  car  to  voluntarily  leap  therefrom  and 
risk  such  injuries  as  would  almost  certainly  be  inflicted  by 
the  leap.  For  this  something  should  be  added ;  and  fol- 
lowing the  rule  announced  in  the  Benedict  Case  to  the 
effect  that  the  question  of  amount  of  damages  "is  a  matter 
dependent  most  largely  upon  the  judgment  of  the  jury,"  and 
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the  holding  of  our  Supreme  Court  in  the  case  of  Railroad 
V.  Roddy,  1  Pickle,  400,  5  S.  W.,  286,  to  the  effect  that 
the  mere  allowance  of  more  by  a  jury  than  a  Court  would 
have  allowed  will  not  justify  setting  aside  a  verdict  in 
such  cases  as  the  one  at  bar,  but  to  justify  the  setting  of 
them  aside  the  amount  allowed  must  be  so  excessive  as  to 
indicate  passion,  partiality,  unaccountable  caprice  or  cor- 
ruption on  the  part  of  the  jury,  the  majority  of  this  Court 
is  of  the  opinion  that  the  amount  of  the  verdict  in  this 
case  should  not  be  disturbed. 

The  judgment  of  the  lower  Court  is  affirmed,  with  costs. 


Memphis  Steeet  Railway  Company  v.  W.  H.  Graham. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
{Jackson.     April  Term,  1913.) 

1.  Chaboe  of  the  Coubt.    Confounding  of  assumption  of  risk  and 

contriltutory  negligence. 

It  is  not  reversible  error  for  the  trial  Judge  to  use  In  his  in- 
structions to  the  Jury  the  terms  appropriate  and  generally 
used  in  stating  the  defense  of  contributory  negligence  when 
the  facts  call  for  an  Instruction  upon  assumption  of  risk, 
if  the  jury  were  sufficiently  instructed  as  to  the  legal  effect  of 
the  facts.  The  confusing  of  the  two  defenses  will  not  be  held 
to  be  a  material  error. 

2.  Technioalities. 

Technicalities  and  technical  nonsense  are  not  permitted  to  stand 
in  the  way  of  the  practical  administration  of  Justice,  and  no 
confusion  of  terms  or  slip  of  the  tongue  upon  the  part  of 
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trial  Judges  shall  be  treated  as  material  unless  it  amounts  to 
a  misdirection,  and  unless  prejudice  results. 

3.  Master  and  SEBVAin*.    Assumption  of  risk.    Burden  of  proof. 

The  burden  of  sustaining  the  plea  of  assumption  of  risk  is  in 
general  upon  the  defendant.  Nevertheless  it  may,  like  con- 
tril.utory  negligence,  arise  from  the  development  of  the  case 
by  the  servant.  If  so,  the  servant  should  disprove  his 
assumption  of  the  risk. 

4.  Chabge  of  the  Coubt.    Special  requests. 

It  is  not  error  for  the  trial  Judge  to  decline  to  give  in  charge 
even  appropriate  special  requests  when  he  has  with  sufficient 
clearness  instructed  the  jury  in  his  general  charge  upon  the 
substantial  defenses  urged.  For  instance,  it  is  not  error  to 
decline  special  requests  stating  that  the  employer  is  not  an 
insurer,  and  that  the  servant  must  exercise  ordinary  care, 
etc.,  when  these  matters  are  adverted  to  in  the  general  charge. 
The  defendant  is  not  entitled  to  a  reiteration  of  these  de- 
fenses. 


Fbom  Shelby  Bounty. 


Appeal  in  error  from  the  Circuit  Court  of  Shelby 
County,  Division  No.  3.      A.  B.  Pittman,  Judge. 

Sam  P.  Walker  and  Roane  Waring  for  Plaintiff  in 
Error. 

Bell,  Terry  &  Bell  for  Defendant  in  Error. 

Mr.  Justice  Wilson  delivered  the  opinion  of  the 
Court. 

This  is  a  suit  for  personal  injuries  by  defendant  in 
error  against  plaintiff  in  error.  It  was  instituted  in  the 
Circuit  Court  of  Shelby  county  August  6,  1910. 
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The  original  dedaration  filed  in  the  case,  so  the  record 
states,  September  20,  1911,  after  averring  the  residence 
of  defendant  in  Shelby  county  and  that  plaintiff  in  error 
operates  street  cars  upon  the  streets  of  Memphis  and 
carries  passengers  for  hire,  alleges,  in  substance,  that  about 
August  2,  1910,  defendant  in  error  was  a  passenger  upon 
one  of  the  cars  of  plaintiff  in  error,  and  when  the  car 
came  near  Talbot  street  in  Memphis,  plaintiff  in  error  neg- 
ligently allowed  the  car  to  collide  with  another  one  of  its 
cars,  inflicting  upon  him  severe,  serious  knd  permaneiKt 
injuries.  It  alleges  that  the  collision  was  caused  by  the 
negligence  of  the  operatives  of  the  car  and  the  negligence 
of  the  railway  company  in  having  defective^  unsuitable 
and  unsafe  brakes  and  other  appliances  for  stopping  the 
car. 

It  is  alleged  that  defendant  in  error  was  injured  in  his 
shoulders,  arms,  back,  ankle  and  internally^  that  he 
suffered  great  physical  pain  and  mental  angui^;  that  he 
lost  much  valuable  time,  and  that  he  had  been  put  to 
great  expense  in  his  efforts  to  be  cured  to  his  damage 
$5,000.00. 

February  2,  1912,  the  railway  company  pleaded  "not 
guilty"  and  proximate  contributory  negligence  wa  the  part 
of  Mr.  Graham.  November  4,  1912,  Graham,  with  leave 
of  the  Court,  filed  an  amended  declaration. 

In  this  amended  declaration  it  is  alleged  that  about 
August  2,  1910,  Graham  was  a  motorman  in  the  service 
of  the  railway  company  and  was  operating  a  car  of  the 
company,  coming  in  a  northerly  direction  upon  Main 
street  in  Memphis,  and  when  his  car  reached  a  point  near 
Talbot  street,  in  Memphis,  the  company  allowed  his  car 
to  collide  with  another  one  of  its  cars,  which  threw  him 
against  the  seat  and  end  and  other  objects,  thereby  itiflict- 
ing  upon  him  the  injuries  of  which  he  complains. 
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It  is  alleged  that  the  collision  was  caused  by  the  negli- 
gence of  the  operative  of  the  car  with  which  his,  Graham's 
car  collided,  and  the  negligence  of  the  company  in  provid- 
ing him  with  a  car  having  defective,  unsuitable  and  unsafe 
brakes  and  other  appliances  for  stopping  his  car. 

So  far  as  disclosed  by  the  record,  the  company  did  not 
put  in  any  pleas  to  the  amended  declaration.  The  case, 
however,  seems  to  have  been  tried  in  the  Circuit  Court 
as  if  the  pleas  to  the  original  declaration  were  in  as  to 
the  declaartion  as  amended. 

The  case  appears  to  have  been  tried  before  the  Court 
and  a  jury  in  the  early  days  of  JsTovember,  1912.  The 
result  of  the  trial  was  a  verdict  against  the  company 
in  favor  of  Mr.  Graham  for  $200.00  and  the  cost.  Its 
motion  for  a  new  trial  was  overruled  and  it  appealed  in 
error  to  this  Court.      It  assigns  three  errors  in  this  Court. 

The  substance  of  the  first  assignment  of  error  is  that 
the  learned  trial  Judge,  in  the  part  of  his  charge  com- 
plained of  in  this  assignment,  confounded  the  doctrin? 
of  assumption  of  risks  with  that  of  contributory  negligence 
on  the  part  of  employes  continuing  to  use  defective  or 
unsafe  machinery  or  appliances  when  aware  of  the  defects 
or  that  if  fhey  had  exercised  ordinary  care  and  observa- 
tion they  would  have  been  aware  of,  by  calling  such  con- 
tinued use  contributory  negligence  on  the  part  of  such 
employes. 

What  practical  diflFerence  does  it  make  in  the  adminis- 
traiton  of  justice  and  the  settlement  of  rights  between  an 
employe  suing  his  employer  for  injuries  received  if  the 
Judge  tells  the  jury  what  conduct,  knowledge  or  failure 
of  care  on  the  part  of  the  employer  to  have  such  knowledge 
will  defeat  a  recovery  by  him,  whether  the  Judge  calls 
the  action  of  the  employe  an  "assumption  or  risk"  on  his 
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part  or  contributory  negligence  on  his  part?  We  must 
confess  that  we  are  unable  to  see  any. 

Technicalities,  and,  we  are  almost  ready  to  say,  technical 
honesense,  and  useless  and  refined  subtleties  are  fast  pas- 
ing  into  the  limbo  of  the  past  with  many  Courts  of  last 
resort  in  this  republic  of  ours.  But  we  may  be  permitted 
to  observe  that,  in  many  combinations  and  conjunctions 
of  facts  appearing  in  suits  for  damages  for  personal  injuries 
it  is  quite  difficult,  even  for  very  astute  Judges  and  law 
writers,  to  decide  whether  a  party  seeing  and  confronted 
with  danger  and  in  continuing  to  perform  the  work  as- 
signed him  was  guilty  of  contributory  negligence,  or 
assumed  the  risk  incident  to  the  work  he  continued  to  per- 
form. "Personal  injuries  relating  to  M.  &  S.,  by  Baily, 
V.  2,  Sec.  354." 

Very  able  Judges  and  text  writers,  in  comparatively  re- 
cent years,  have  called,  in  their  discussion  of  the  matter 
what  modem  precisionists  in  the  nice  use  of  terms,  "as- 
sumption of  risk,"  contributory  negligence.  Wood  on 
M.  &  S.,  Sec.  378. 

In  the  not  very  ancient  case.  Railroad  v.  Duffield,  12 
Lea,  fi3,  one  of  the  great  Judges  of  this  state,  in  the  opin- 
ion prepared  by  him  in  it,  in  one  part  of  it,  seemed  to  make 
no  distinction  between  what  is  now  generally  recognized 
as  "assumption  of  risk"  and  "contributory  negligence"  in 
the  matter  defeating  the  right  of  servant  to  recover  from 
the  master  for  an  injury  received  by  him. 

He  said  in  the  opinion: 

"The  mere  fact,  therefore,  that  the  servant  has  remained 
in  the  service  of  the  master  with  knowledge  of  a  defect 
in  the  instrument  used,  will  not,  of  itslf,  as  a  matter  of 
law,  exonerate  the  master  from  liability.  It  is  evidence, 
and  ordinarily  conclusive  evidence,  of  contributory  negli- 
gence (italics  ours)  on  the  part  of  the  servant,  which  will 
bar  recovery." 
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See  also  Am.  and  Eng.  Enc.  L.,  2d  Ed.,  Vol.  20,  p. 
139,  note.      Cases  cited. 

Other  eases  could  be  cited  in  which,  technically  speak- 
ing, or  speaking  with  precise  verbal  accuracy,  learned 
Judges  have  called  entering  into  or  remaining  in  a  dan- 
gerous position  "contributory  negligence,"  when  it  might 
well  have  been  called  "assumption  of  risk." 

The  learned  trial  Judge,  in  telling  the  jury  that  Graham 
would  be  guilty  of  contributory  negligence  if  given  facta 
appeared  in  evidence,  in  place  of  telling  them  that  he 
assumed  the  risk,  is  not  without  eminent  judicial  company. 
He  plainly  told  the  jury  that  Graham  was  in  law  bound 
to  exercise  ordinary  care  for  his  own  safety,  and  that  if 
defects  were  in  his  car,  of  which  he  would  have  known  if 
he  had  exercised  ordinary  care  and  he  continued  to  use 
the  car,  be  could  not  recover.  And  what  difference  does 
it  make,  as  before  intimated  whether  he  called  this  con- 
duct "contributory  negligence"  or  "assumption  of  ride" 
on  the  part  of.  Graham  ? 

Learned  counsel  of  appellant,  in  his  brief  and  in  hie 
oral  argument  before  us,  advanced  the  proposition,  as  we 
understood  him,  that  the  burden  of  proof  was  on  the  mas- 
ter to  prove  contributory  negligence  on  the  part  of  the 
servant,  but  the  burden  was  on  the  servant  to  prove  that 
he  did  not  assume  the  risk." 

We  do  not  so  understand  the  law. 

As  an  evidentiary  proposition,  this  question  is  not  at 
all  involved  in,  or  controlled  by,  the  well-settled  rule  of 
law,  that  an  employe  in  entering  a  service  assumes  the 
ordinary  and  usual  risks,  dangers,  and  hazards  incident 
to,  connected  with,  and  growing  out  of  the  work  he  engages 
to  perform,  and,  also,  the  risks  springing  from  defects  in 
the  appliances  he  works  with,  which  are  known  to  him 
or  which  he  would  have  known  had  he  exercised  ordinary 
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care  and  diligence.  Monns  Brothers  v.  Bowers,  105 
Tenn.,  58,  et  seq.j  B.  B.  v.  Kinley,  92  Tenn.,  207,  et  seq. 

But,  as  we  understand  the  weight  of  authority,  assump- 
tion of  risk,  as  well  as  contributory  negligence,  is  a  matter 
of  defense  in  actions  for  personal  injuries  by  employes, 
and  the  burden  is  upon  the  employer  to  prove  it.  Nich- 
olas V.  B.  jB.  Co.,  90  Iowa,  85 ;  Thompson  v.  B.  B.  Co., 
70  Minn.,  219 ;  Walker  v.  McNeil,  17  Wood,  582. 

While  apparently  there  are  some  cases  holding  the 
contrary,  this  Court  held  in  a  case  at  Nashville,  which  was 
elaborately  argued  and  in  which  the  question  of  assump- 
tion of  risk  by  the  servant  was  the  main  issue  in  the  case, 
that  '^whether  the  burden  be  on  the  master  as  a  general 
proposition  to  prove  that  the  servant  assumed  risks  not 
usually  incident  to  his  work,  or  upon  the  servant  to  prove 
that  he  did  not  assume  ^uch  risk,  no  reasonable  legal  mind 
imbued  with  knowledge  of  the  law  of  master  and  servant, 
and  having  a  proper  conception  of  right  and  justice  as 
they  appertain  to  servants  operating  in  modem  fields  of 
industry  ought  to  deny,  it  seems  to  us,  that  where  the 
evidence  shows  that  the  danger  was  one  which  ought  not 
to  have  attended  the  work  but  was  caused  by  the  negli- 
gence of  the  master,  the  burden  of  proving  that  the  servant 
assumed  the  risk  incident  to  the  work  should  be  placed 
upon  the  master."      Loch  v.  Interurban  By.,  2  Hig.,  1-27. 

This  case  was  carried  to  the  Supreme  Court  imder  a 
writ  of  certiorari,  and  that  Court  approved  the  opinion 
of  this  Court  and  dismissed  the  writ,  and,  as  stated,  the 
doctrine  of  "assumption  of  risk"  was  the  dominant  and 
controlling  question  in  the  case. 

The  plain,  common  sense,  practical  rule  applicable  in 
this  matter  is  the  same  as  that  applicable  to  contributory 
negligence,  which  is,  that  while  the  burden  is  on  the  mas- 
ter, the  fact  of  the  assumption  of  risk  or  of  contributory 
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negligence  may  appear  in  either  the  evidence  of  the  ser- 
vant or  the  master,  or  of  both. 

The  second  assignment  of  error  in  our  opinion  is  thor- 
oughly covered  in  the  general  charge  of  the  trial  Judge 
to  the  jury. 

His  Honor  said  to  the  jury  that,  "the  defendant  com- 
pany owed  to  the  plaintiff,  Graham,  the  duty  to  seasonably 
inspect  the  machinery  and  appliances  of  the  car  upon 
which  he  was  running  as  motorman,  to  the  end  that  ordi- 
nary care  ought  to  be  exercised  on  the  part  of  the  com- 
pany to  furnish  safe  appliances  to  work  with.  The  law 
does  not  charge  a  street  railway  with  an  absolute  duty  to 
furnish  such  appliances,  but  the  law  charges  them  with 
the  duty  to  exercise  reasonable  and  ordinary  care  to  accom- 
plish that  result  The  jury  will  see  the  distinction 
between  the  two.  It  is  not  an  absolute  duty  of  the  com- 
pany to  furnish  safe  machinery  and  appliances  to  plain- 
tiff, but  the  company  does  owe  him  the  duty  to  exercise 
reasonable  and  ordinary  care  to  furnish  safe  appliances, 
and  if,  by  reason  of  that  failure,  as  a  proximate  cause,  the 
plaintiff  is  injured,  the  defendant  is  liable;  but  even 
though  the  plaintiff  might  have  failed  to  furnish  safe 
appliances,  if  their  failure  to  do  so  was  not  the  result  of 
negligence  on  their  part,  the  defendant  would  not  be 
liable." 

His  Honor  further  said : 

"It  is  claimed  by  the  plaintiff  that  these  defects  in  the 
car  were  known  to  defendant,  or  ought  to  have  be^i 
known,  had  the  defendant  exercised  ordinary  care  to  ascer- 
tain them.  If  the  defendant  knew  of  them  and  failed  to 
remedy  them,  that  would  be  negligence  in  the  defendant.  If 
the  defendant  did  not  know  of  them,  but  ought  in  the  exer- 
cise of  ordinary  care,  to  have  known,  that  would  be  n^li- 
gence.      But  if  the  defendant  exercised  ordinary  care  and 
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he  still  did  not  discover  the  defects,  then  that  would  not 
be  negligence  in  the  defendant. 

The  last  assignment  of  error  is  the  only  one  that  has 
caused  us  serious  consideration  in  deciding  this  case.  We 
think  the  principle  of  law  involved  in  refusing  to  grant 
the  special  instruction,  made  the  basis  of  the  third  assign- 
ment of  error,  is,  in  effect,  covered  by  the  general  charge, 
though  not  in  the  explicit  language  presented  by  the  re- 
quest. His  Honor  said  to  the  jury:  "I  have  failed 
to  state  to  the  jury  that  the  burden  of  proof  is  on  the 
plaintiff  to  show  by  a  preponderance  of  the  evidence  that 
he  was  injured  through  the  n^ligence  of  defendant  as  set 
forth  in  his  declaration."  A  preponderance  of  the  evi- 
dence means  the  greater  weight  of  the  evidence ;  so  that  if 
in  the  minds  of  the  jury  the  evidence  is  so  equally  bal- 
anced that  the  jury  is  not  able  to  say  upon  which  side  the 
greater  weight  or  preponderance  of  the  evidence  is  to  be 
found,  the  plaintiff  must  fail,  and  your  verdict  should 
be  for  the  defendant." 

In  other  words,  the  trial  Judge  practically  submitted 
to  the  jury  the  plain,  controlling  propositions  of  fact  in 
dispute  in  the  case.  He  told  the  jury  that  if  the  rail- 
road company  furnished  a  defective  and  dangerous  car, 
knowing  that  it  was  dangerous  or  defective,  or  if,  by  the 
exercise  of  ordinary  care  and  attention,  defendant  ought 
to  have  known  or  could  have  knovm  of  its  defects,  the 
company  would  be  liable.  But  he  further  stated  that  if 
the  defects  were  known  to  plaintiff  below,  or  would  have 
been  knovm  to  him  had  he  used  ordinary  and  reasonable 
care,  he  could  not  recover,  although  the  injury  resulted 
from  the  defects. 

Upon  the  whole  case  we  see  no  reversible  error  in  the 
judgment  of  the  Court  below  and  it  will  be  affirmed  with 
cost. 
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E.  G.  Butler  v.  M.  F.  Heidel  et  als. 


Application  or  PATMEirrs.    Payments  hp  a  huUder  and  caniraeior 
uHthout  knowledge  of  source. 

A  building  and  contracting  firm  bought  of  a  materialman  a  bill 
of  lumber,  etc.,  to  be  used  in  the  erection  of  a  house  for  de- 
fendants. The  building  firm  owed  this  materialman  for 
materials  furnished  for  use  upon  other  buildings.  Defend- 
ants paid  the  contrttcHng  firm  for  this  material,  but  did  not 
do  so  in  such  a  way  as  to  bring  to  them  knowledge  of  the  fact 
that  the  payment  was  made  by  the  defendants  to  the  firm 
for  the  purpose  of  discharging  the  obligation  due  the  mate- 
rialman for  materials  furnished  for  defendants'  house.  The 
materialman,  when  he  received  the  check  given  by  d^end- 
ants  to  the  contractors,  was  not  aware  of  the  intention  or 
direction  of  defendants'  to  apply  the  same  to  a  discharge  of 
the  furnishers'  lien.  Held,  That  the  materialman  might  apply 
the  payment  to  anp  indebtedness  due  him  from  the  con- 
tractors. 


From  Shelby  County. 


Appeal  in  error  from  Part  1,  Chancery  Court  of  Shelby 
County.       F.  H.  Heiskell,  Chancellor. 

Brown  &  Anderson  and  A.  G.  Riley  for  Complainatit. 

Randolph  &  Randolph  and  Hirsh  &  Goodman  for 

Defendants. 

Mr.   Justice  Wilson  delivered     the  opinion   of  the 

Court. 
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Tins  bill  was  filed  February  21,  1911,  by  E.  G.  Butler, 
doing  busines  under  the  firm  or  trade  name  of  the  Butler 
Lamber  &  Shingle  Co.,  to  enforce  a  furnisher's  or  material- 
man's lien  for  a  balance  of  $429.54,  allied  to  be  due  for 
naterial  furnished  Coe  &  Johnson,  used  by  them  in  re- 
pairing and  remodeling  a  house  for  Mrs.  M.  F.  Heidel  and 
her  husband,  3.  E.  Heidel,  located  on  Vance  avenue,  in 
iks  city  of  Memphis*  Heidel  and  wife,  and  their  son, 
J.  F.  Heidel,  joining  with  them,  October  3,  1910,  entered 
mto  a  written  contract  with  Coe  &  Johnson,  a  contracting 
firm  composed  of  M.  E.  Coe  and  L.  H.  Johnson,  to  repair 
and  remodel  a  house,  No.  728  on  Vance  avenue,  in  the  city 
of  Memphis.  Under  the  contract,  Coe  &  Johnson  were 
to  furnish  all  the  material  and  do  all  the  work  necessary 
to  perform  or  carry  out  the  contract  according  to  the  plan 
and  specifications,  and  were  therefor  to  receive  $2,200.00. 

Coe  &  Johnson  were  paid  $200.00  in  cash  upon  the 
execiltion  of  the  contract,  and  Heidel  and  wife  executed  to 
Coe  &  Johnson  forty  promissory  notes,  each  for  $50.00, 
falling  due  on  the  third  day  of  each  succeeding  month 
thereafter,  drawing  interest  from  date. 

To  secure  the  payment  of  these  notes,  Heidel  and  wife 
executed  a  trust  deed  on  the  house  and  lot  to  the  Ger- 
mania  Savings  Bank  &  Trust  Company.  Shortly  after 
the  above  contract  was  entered  into  and  after  Coe  & 
Johnson  commenced  work  under  it,  Heidel  and  wife,  it 
appears,  at  the  st^gestion  of  Coe  &  Johnson,  or  one  of 
tliem,  agreed  to  enlarge  the  scope  of  remodeling  the  build- 
ing, and  for  this  enlarged  work  they  agreed  to  pay  Coe 
&  Johnson  $800.00,  and  in  payment  of  this  sum  they 
executed  to  Coe  &  Johnson  sixteen  promissory  notes  of 
$50.00  each,  payable  at  monthly  intervals,  and  to  secure 
Ais  payment  executed  to  the  aforesaid  Savings  Bank  & 
TYUBt  Company,  made  defendants  to  the  bill,  a  second 
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trust  deed,  Coe  &  Johnson,  in  carrying  out  this  con- 
tract to  repair  and  remodel  the  house,  purchased  from 
the  Butler  Lumber  &  Shingle  Company  material  amountr 
ing  in  value  to  $689.54.  Under  the  averments  of  the 
bill  and  the  proof  of  complainant,  Coe  &  Johnson  paid 
$200.00  on  the  account  and  reduced  it  by  materials  re- 
turned $54.00,  leaving  a  balance  due  of  $429.54.  The 
property  upon  which  it  was  sought  to  fasten  the  lien  was 
particularly  described  in  the  bill  and  an  attachment  was 
issued  and  levied  upon  the  property.  The  bill  was 
answered  by  all  the  defendants,  and  they  put  in  issue 
practically  all  of  its  material  averments.  A  considerable 
volume  of  proof  was  taken  in  the  case.  As  the  case  is 
before  us,  no  question  is  made  as  to  the  correctness  of 
the  account  sued  on,  and  no  question  is  made  as  to  the 
fact  that  complainant  took  the  proper  steps  under  the 
statute  to  protect  and  enforce  his  lien  against  the  prop- 
erty, subject,  of  course,  to  the  deeds  of  trust  upon  the 
property,  it  appearing  that  Coe  &  Johnson  had  discounted 
the  notes  secured  thereunder,  but  to  whom,  is  not  disclosed 
in  the  record. 

The  whole  controversy  here  is  over  the  insistence  of 
Heidel  and  wife  that  they  are  entitled  to  an  additional 
credit  of  $200.00  paid  complainant  by  check  N'ovember 
5,  1910,  and  complainant  contending  that  they  are  not 
He  does  not  deny  receiving  said  check  and  getting  the 
money  on  it.  His  contention  is  that  he  applied  it  to  the 
payment  of  other  accounts  due  him  from  Coe  &  Johnson 
for  materials  furnished  them  in  erecting  other  buildings 
they  had  on  hand  while  performing  their  contract  with 
the  Heidels,  and  that  he  had  the  legal  right  to  do  so,  be- 
cause at  the  time  of  the  payment  to  him,  he  was  not 
directed  by  Coe  &  Johnson  to  apply  it  to  the  Heidel 
account,  or  any  particular  account,  and  that  he  had  no 


STATE  OF  TENNESSEE.  545 

Batler  v,  Heldel. 

notice  or  knowledge  whatever  of  the  source  from  which 
Coe  &  Johnson  got  the  money  to  make  the  payment 

The  Chancellor  heard  the  case  February  5,  1912.  He 
sustained  the  contention  of  Heidel  and  wife  with  respect 
to  the  $200.00  payment  referred  to.  This  holding  re- 
duced the  claim  of  complainant  to  $229.54,  and  for  this 
sum  he  gave  complainant  a  mechanic's  lien  on  the  house 
and  lot  and  ordered  his  master  to  sell  the  property  upon 
terms  prescribed  in  his  decree,  unless  Heidel  and  wife 
paid  the  same  and  costs  within  sixty  days  from  the  date 
of  his  decree. 

He  also  gave  complainant  a  decree  against  Coe  & 
Johnson  for  the  sum  aforesaid. 

The  sale  of  the  property  ordered  was  to  be  made  subject 
to  the  two  trust  deeds  upon  the  property. 

Complainant  alone  appealed. 

He  assigns  seven  formal  errors. 

In  substance  they  all  go  to  the  proposition  that  the 
Chancellor  should  have  given  him  a  decree  for  the  full 
amount  of  his  account  sued  on  with  interest  thereon  from 
the  date  of  giving  his  notice  that  he  would  claim  a  lien 
on  the  property  to  secure  payment  of  the  same,  and  ordered 
the  sale  of  the  property. to  satisfy  his  decree,  and  that 
at  any  rate  he  should  have  been  allowed  interest  on  the 
sum  he  did  allow  from  the  date  of  his  filing  notice  of  his 
lien. 

Two  fundamental  or  material  facts  are  in  dispute^  in 
the  record  as  it  is  before  us. 

The  first  is :  "Was  the  payment  on  the  account  of  com- 
plainant made  by  check  November  5,  1910,  made  by  the 
money  of  Heidel  and  wife,  or  with  money  raised  by  dis- 
oounting  their  notes,  or  some  of  them,  executed  by  them 
to  Coe  &  Johnson  and  secured  by  deeds  of  trust  upoh 
their  house  and  lot  ?" 
36 
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The  second  is :  ^^Did  complainant  know  or  have  notice 
of  the  fact  that  the  money  to  make  the  payment  was  thus 
raised  ?" 

The  general  rule  of  law  is,  that  if  a  debtor  owe  his 
creditor  on  several  accounts  and  make  a  payment  without 
directing  its  application,  the  creditor  can  apply  the  pay- 
ment as  he  pleases  on  the  account  for  which  he  has  no 
security. 

There  are  some  exceptions  to  it.  As  held  by  the 
authorities,  the  rule  stated  is  the  rule  applying  between 
debtor  and  creditor.  When,  however,  the  rights  of  third 
parties  intervene,  a  diiferent  rule  applies.  If  the  debtor 
owes  his  creditor  upon  several  accounts,  and  when  he 
makes  a  payment  and  fails  to  designate  the  debt  on  which 
it  is  to  be  applied,  but  the  money  with  which  the  pay- 
ment was  made  was  received  by  the  debtor  from  a  third 
party,  whose  property  would  be  liable  for  the  debt  in 
ease  the  money  was  not  applied  upon  the  third  party's 
liability,  the  law  will  apply  it  to  the  liability  of  the  party 
whose  property  will  be  relieved  thereby. 

The  sole  contention  in  this  case  is  as  to  whether  this 
exception  applies  where  the  creditor  has  no  knowledge 
or  notice  of  the  source  from  which  the  money  was  derived 
and  with  which  the  payment  was  made.  Now,  as  a 
matter  of  fact,  Coe  &  Johnson  had  several  jobs  on  hand 
at  the  time  they  had  this  Heidel  contract  and  was  per- 
forming it.  Complainant  furnished  material  with  which 
to  carry  on  thoso  other  contracts  as  well  as  the  Heidel 
contract.  We  find,  as  a  fact,  without  going  into  the 
details  of  the  evidence,  that  when  this  payment  of  two 
hundred  dollars  November  5,  1910,  was  made  by  check, 
complainant  was  not  directed  to  make  the  application  to 
the  Heidel  account,  or  to  the  satisfaction  of  his  claim  for 
mat-orial   furnished   for   the  Heidel   contract,   and  henco 
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he  applied  it  to  his  accounts  for  material  furnished  Coe 
&  Johnson  on  their  other  contracts.  Mr.  Coe  himself 
does  not  pretend  to  state,  with  any  clearness  or  positive- 
ness,  that  complainant  was  directed  to  apply  it  to  the 
Heidel  account. 

Without  attempting  to  go  into  the  details  of  the  evi- 
dence, we  find  that  it  is  absolutely  uncertain  as  to  the 
source  from  which  Coe  &  Johnson  derived  the  money 
with  which  the  payment  made  November  5,  1910,  was 
derived.  We  find  as  a  fact  that  complainant  did  not 
know,  and  was  not  affected  with  notice^  in  the  sense  of 
the  law,  that  this  payment  was  derived  from  the  notes 
of  Heidel  and  wife  to  Coe  &  Johnson.  Mr.  Johnson, 
of  the  firm  of  Coe  &  Johnson,  was  not  examined  in  the 
case.      What  became  of  him  is  not  disclosed. 

In  view  of  these  facts  the  nice  question  arises  as  to 
whether  complainant,  having  applied  this  payment  to  a 
just  claim  against  Coe  &  Johnson,  the  law  will  apply  it 
to  the  Heidel  job,  irrespective  of  whether  complainant 
knew  the  source,  or  had  notice  of  the  source,  from  which 
the  money  was  received  that  made  the  payment. 

We  are  of  opinion,  under  the  weight  of  authority  as 
well  as  in  line  with  sound  legal  reason,  that  a  mechanic 
or  materialman  who  furnishes  material  to  contractors 
or  builders  to  erect  several  buildings,  and  who  receives 
a  payment  on  account  from  the  contractors  or  builders, 
may  apply  the  payment  to  any  claim  for  material  fur- 
nished in  the  absence  of  any  direction  as  to  the  claim  to 
which  to  apply  it  or  the  absence  of  knowledge  or  notice 
that  the  money  making  the  payment  come  from  a  third 
party  whose  obligation  to  the  materialman  would  be  re- 
duced by  its  application  in  his  interest.  We  are  referred 
by  learned  counsel  of  Heidel  aiid  wife  to  two  cases  from 
Nebraska — Cane  Bros.  Mfg.  Co.  v.  Keck,  N.  W.  Rep., 
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Vol.  53,  p.  606,  and  Lee  v.  Starr  Brewing  Co.,  N.  W. 
Rep.,  Vol.  106,  p.  220,  which,  it  is  insisted,  clearly  set- 
tles this  question  in  favor  of  his  insistence. 

We  do  not  think  the  cases  are  controlling  in  this  case 
under  its  facts  as  found  by  us.  In  the  Lee-Starr  Brew- 
ing Co,  case,  the  materialman  furnished  a  contractor  ma- 
terial with  which  to  erect  a  building  for  the  Brewing  Co. 
The  agent  of  the  Brewing  Co.  made  a  payment  of  $200.00 
to  the  materialman  by  the  consent  and  direction  of  the 
contractor.  The  materialman  applied  the  payment  gen- 
erally on  the  account  of  the  contractor  due  him,  he  claim- 
ing that  as  he  had  no  direction  as  to  the  particular  items 
to  which  the  payment  should  be  applied,  he  had  the  right 
to  apply  it  general  to  the  contractor's  account. 

The  Court  said: 

"This  contention  would  probably  be  well  taken  in  a 
contest  between  the  materialman  and  the  contractor,  but 
as  to  the  owner  of  the  building  a  different  rule  applies. 
As  was  said  by  this  Court  in  Crane  Brothers  Mfg.  Co.  v. 
Keck,  35  Nebraska,  683,  53  N.  W.  Rep.,  606:  'While 
as  between  the  debtor  owing  several  debts  and  his  creditor, 
where  the  former,  at  the  time  of  the  payment  of  a  sum  of 
money,  fails  to  designate  the  department  in  which  it  is 
to  be  applied,  the  latter  may  do  so.  Yet  there  is  an  ex- 
ception to  this  rule,  as  where  the  money  was  received  by 
the  debtor  from  a  third  party,  whose  property  would  be 
liable  for  the  debt  in  case  the  money  was  not  applied  upon 
the  third  party's  liability.' " 

In  the  case  of  Lee  v.  Brewing  Co.,  it  is  quite  manifest 
that  the  materialman  knew  that  the  payment  was  made 
by  the  Brewing  Co.,  because  its  agent  made  the  payment 
and  it  was  plain  that  it  made  it  on  its  debt  to  the  con- 
tractor. 


STATE  OF  TENNESSEE.  549 

Butler  V.  Heidel. 

In  Crane  Brothers  Mfg.  Co.  v.  Keck,  it  appeared  that 
one  Walthers  had  puehased  a  considerable  quantity  of 
plumbing  material  from  plaintiff,  the  manufacturing 
company.  That  he  paid  the  plaintiff  two  payments,  one 
of  $100.00  and  the  other  of  $150.00,  money  paid  to  him 
by  his  co-defendant.  Keck.  These  payments  were  made 
without  directions  as  to  application,  and  the  plaintiff 
sought  to  apply  them  to  another  debt  of  Walthers  to  it. 

In  disposing  of  the  case  in  this  aspect  of  it.  Chief  Jus- 
tice Maxwell  used  the  language  hereinbefore  quoted. 

While  the  learned  Chief  Justice  does  not  in  so  many 
words  say  that  the  manufacturing  company  knew  who 
furnished  the  money  that  made  the  payments,  yet  it  is 
fairly  to  be  inferred  from  his  opinion,  which  is  confirmed 
by  some  of  the  cases  to  which  he  refers.  We  think  the 
weight  of  authority  sustains  the  proposition,  that  where 
the  materialman  is  not  directed  as  to  the  application  of 
a  payment  made  to  him  when  he  holds  several  accounts 
for  material  furnished,  and  has  no  knowledge  that  the 
payment  is  made  with  the  money  of  a  third  party,  or  to 
relieve  a  third  party  from  liability,  he  can  apply  the  pay- 
ment to  any  account  he  has.  In  other  words,  the  excep- 
tion applying  to  the  rights  of  a  third  party,  applies  where 
the  materialman  or  mechanic  knows  the  source  from 
which  the  money  comes,  or  is  in  possession  of  such  facts 
as  reasonably  imputes  notice  to  him  of  the  source. 

Now,  in  this  case,  while,  as  before  stated,  Mr.  Butler 
knew  that  Heidel  and  wife  had  executed  notes  to  Coe 
&  Johnson  for  the  deferred  payments  to  be  paid  them 
for  remodeling  their  house,  and  that  Mr.  Coe  had  been 
tiying  to  negotiate  some  of  these  notes,  yet  up  to  the  last 
information  communicated  to  Mr.  Butler,  Mr.  Coe  had 
failed  to  negotiate  these  notes,  or  had  refused  to  do  so 
because  of  the  excessive  discount  required,  and  Mr.  Butler 
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had  the  right  to  assume  that  the  money  paid  to  him  was 
received  from  other  parties  for  whom  Coe  &  Johnson 
were  building  houses  or  repairing  houses.  Certainly 
there  is  nothing  at  all  definite  in  the  record  tending  to 
show  that  Mr.  Butler  had  any  notice  that  this  check  was 
being  paid  with  money  furnished  by  Ileidel  and  wife,  or 
with  money  derived  from  discounting  their  notes. 

If  this  be  true,  as  we  find  the  fact  to  be,  then,  under 
the  weight  of  authority^  as  above  stated,  Mr.  Butler  had 
the  right  to  apply  the  payment  as  he  did. 

The  result  is  that  the  decree  of  the  Chancellor  will 
be  modified,  and  a  decree  will  be  entered  here  in  favor 
of  complainant  Butler  for  the  full  amount  of  his  account 
which  is  not  in  dispute,  with  interest  thereon  from  the 
institution  of  this  suit,  and  the  same  will  be  declared  a 
lien  upon  the  house  and  lot  of  Heidel  and  wife,  and  the 
same  will  be  ordered  to  be  sold  within  a  proper  time  fixed 
by  the  Chancellor,  unless  the  recovery  be  paid  into  the 
office  of  the  Clerk  and  Master  of  the  Chancery  Court, 
and  the  cause  will  be  remanded  to  the  Chancery  Court 
for  the  execution  of  this  decree. 
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Memphis  Stbeet  Railway  Company  v.  Mollik 

Mabtin. 

Writ  of  certiorari  denied  by  the  Supreme  Court 
(Jackson.     April  Term,  1912.) 

GABsncB  and  Passenger,      ^reet  railways.      Punitive  damages 
awarded  for  language  directed  to  another  than  plaintiff, 

A  passenger  on  a  street  railway  car  may  recover  punitive  dam- 
ages from  the  company  for  violent,  obscene  and  indecent  lan- 
guage used  toward  another  by  the  conductor  when  the  lan- 
guage is  such  as  is  calculated  to  offend  the  sensibilities  of 
plaintiff  below. 


From  Shelby  County, 


Appeal  in  error  from  the  Circuit  Court  of  Shelby 
County,  Division  No.  1.     J.  B.  Young^  Judge. 

McKinney  Babton  for  Plaintiff  in  Error. 

Bell,  Tebby  &  Bell  and  B.  F.  Booth  for  defendant 
in  Error. 

Mb.  Justice  Wilson  delivered  the  opinion  of  the 
Court. 

This  is  an  action  to  recover  damages  from  the  street 
railway  company  instituted  by  MoUie  Martin  by  next 
friend  growing  out  of  its  breach  of  contract  in  using  vile, 
obscene  and  disgraceful  language  to  a  sister-in-law  in  her 


552  COURT  OF  CIVIL  APPEALS, 

street  Railway  Co.  v,  Martin. 

presence  while  she  and  her  sister-in-law  were  passengers 
on  one  of  its  ears. 

The  declaration  alleges  in  substance,  after  stating  the 
residence  of  defendant  in  error  and  the  fact  that  the  street 
railway  company  operated  street  cars  along  the  streets  of 
Memphis,  that  on  or  about  July  10,  1910,  defendant  in 
error  was  a  passenger  upon  one  of  the  cars  of  plaintiff  in 
error,  having  taken  passage  on  said  car  at  the  intersection 
of  Orleans  Street  with  Poplar  Avenue  in  Memphis,  her 
destiniation  being  the  intersection  of  South  Cynthia  Street 
with  Vance  Avenue  in  the  city. 

It  is  averred  that  while  she  was  a  passenger  upon  the 
c^ar  and  properly  demeaning  herself,  defendant,  through 
its  agents  in  charge  of  the  car,  used  in  her  presence  and 
to  her  sister,  who  also  was  a  passenger  upon  said  car,  vile 
and  indecent  language  and  applied  to  her  sister  and  an- 
other  passenger   upon   said   car   vile   epithets   and  made 

threats  to  do  bodilv  harm  to  her  sister. 

t/ 

It  is  averred  that  the  language  is  too  vile  and  indecent  to 
set  out  in  the  declaration,  but  that  it  will  appear  in  the 
proof  in  the  trial. 

It  is  alleged  that  these  acts  upon  the  part  of  the  d^ 
fendant  were  in  utter  disregard  of  the  rights  of  the  de- 
fendant in  error  and  the  public  in  general ;  that  they  were 
willful,  wanton  and  malicious,  and  that  by  reason  of  Said 
wrongs  she  suffered  great  humiliation,  embarrassmeat, 
anger  and  fright ;  that  she  w^as  made  nervous  and  suffered 
great  mental  anguish. 

The  railway  company  put  in  a  plea  of  "not  guilty." 

The  case  was  tried  before  the  Circuit  Court  and  a  jury 
November  19,  1912,  and  resulted  in  a  verdict  in  favof  of 
defendant  in  error  against  plaintiff  in  error  for  $150.00, 
upon  which  judgment  was  rendered  for  said  sum  and  tte 
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cost  The  motion  of  the  railway  company  for  a  new  trial 
was  overruled  and  it  appealed  in  error  to  this  Court  It 
is  unnecessary  to  go  into  the  evidence  further  than  to  say 
that  it  shows,  or  tends  to  show,  that  the  defendant  in  error, 
a  young  colored  girl  about  eighteen  years  of  age,  who  was 
living  with  her  sister,  Mrs.  Booth,  the  wife  of  a  colored 
lawyer  of  Memphis  and  a  reputable  one,  so  far  as  the 
record  discloses,  with  her  sister  and  another  colored 
woman,  attended  church  on  or  about  July  10,  1910,  at 
Collins  Chapel,  on  the  comer  of  Washington  and  Orleans 
Street  in  Memphis.  She  w^ent  to  church  with  her  sister, 
Mrs.  Edith  Booth.  It  appears  that  after  she  and  her 
sister  got  on  the  car,  some  thirty  or  forty  colored  people 
got  on  the  car,  coming  from  church,  and  that  most  of  them 
took  back  seats,  and  that  when  she  and  her  sister  got  on 
behind  they  had  to  go  further  up  into  the  car;  that  they 
rode  to  Linden  Street,  or  near  there,  when  a  white  man 
got  on  the  car  and  he  sat  on  the  seat  behind  one  Ethel 
Gasson,  another  colored  woman,  and  this  white  man  asked 
her  to  move ;  that  there  were  no  seats  in  the  rear,  but  that 
her  sister  was  sitting  across  from  Ethel  Gasson  and  the 
latter  got  up  and  sat  with  the  sister  of  defendant  in  error ; 
that  they  sat  there  for  a  while;  that  Ethel  Gasson  had  a 
child  with  her;  and  after  she  took  a  seat  with  the  sister 
of  defendant  in  error  there  were  no  seats  back  of  her,  but 
that  some  one  got  off  at  the  next  stop  and  the  conductor 
came  to  her  and  asked  her  to  move  behind  again. 

It  appears,  as  she  testified,  that  the  language  was  so 
vulgar  and  indecent  that  the  Court  did  not  require  her  to 
state  it  openly  in  Court,  but  she  wrote  it  on  a  piece  of 
paper  and  this  was  handed  to  the  jury.  The  language 
that  she  wrote  on  the  paper  is  in  the  record,  but  it  is  too 
indecent  to  dictate  to  even  a  hardened  man,  much  less  a 
lady,  and  henoe  we  do  not  dictate  it  in  this  opinion. 


554  COUKT  OF  CIVIL  APPEALS, 

street  Railway  Co.  v.  Martin. 

She  testified  that  she  had  not  been  used  to  bearing  this 
kind  of  language^  and  that  it  frightened  her.  She  fur- 
ther testified  that  the  way  the  conductor  came  up  to  her 
greatly  affected  her ;  that  she  felt  greatly  embarrassed  and 
frightened. 

It  appears,  from  her  cross-examination,  that  the  con- 
ductor was  not  using  this  outrageous,  vulgar  and  vile  lan- 
guage to  her  and  was  using  it  to  her  sister  and  possibly  to 
Ethel  Gasson,  the  three  being  together.  She  testified  that 
the  conductor  did  not  speak  to  her.  That  there  was  a 
seat  between  her  and  her  sister,  Edith  Booth,  to  whom  he 
addressed  this  vile  and  obscene  language.  That  Edith 
and  the  Oasson  woman  w^re  the  ones  that  he  cursed ;  that 
he  did  not  curse  her.  She  testified,  on  cross-examination, 
that  she  did  not  know  what  caused  the  conductor  to  act  as 
he  did,  that  they  had  done  nothing  to  make  him  curse. 

The  trial  Judge  chared  the  jury,  and  they  rendered 
the  verdict  as  hereinbefore  stated.  There  is  no  complaint 
as  to  the  charge,  except  that  the  trial  Judge  charged  the 
jury  that  they  might  find  punitive  damages. 

His  Honor  said  to  the  jury  that  if  they  found  from  the 
evidence  that  there  was  gross,  abusive  and  obscene  lan- 
guage used  in  the  presence  of  defendant  in  error,  that  it 
was  done  willfully  and  wantonly  with  a  disregard  of  all 
social  obligations  and  the  courtesy  due  its  passengers,  then, 
the  jury,  if  it  deemed  the  nature  of  the  circumstances  of 
the  case  justified  it,  might  impose  such  additional  damages 
as  would  deter  the  defendant  and  others  from  the  com- 
mission of  like  offenses  in  the  future.  In  other  words,  the 
complaint  here  is  not  that  the  Judge  did  not  correctly  state 
the  conditions  under  which  punitive  damages  might  be 
found  by  the  jury  in  their  discretion,  but  that  the  doctrine 
of  pimitive  damages  was  not  applicable  in  the  case,  because 
the  abusive,  vile  and  indecent  language  was  not  used  to 
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the  defendant  in  error,  but  to  her  sister-in-law  and  the 
other  woman  who  was  with  her.  That  is  the  only  con- 
tention made  in  the  brief  of  able  counsel  of  plaintiff  in 
error  before  us,  although  several  othfer  grounds  were  laid 
in  support  of  the  motion  for  a  new  trial.  In  other  words, 
the  proposition  of  the  learned  counsel  of  the  railway  com- 
pany is  that,  if  a  young,  refined  girl  is  on  a  car  with  her 
sister,  and  a  conductor,  without  rhimfe  or  reason,  comes 
up  to  where  they  are  in  the  car  and  uses  vile,  obscene  and 
indecent  and  vulgar  language  to  the  sister,  and  acts  in  a 
threatening  manner  so  as  to  frighten  the  young  girl,  but 
says  nothing  to  her,  the  doctrine  of  punitive  damages  does 
not  apply  and  that  all  she  can  recover  is  compensatory 
damages^ 

We  are  free  to  say  that  We  do  not  think  that  this  is  a 
sound  statement  of  the  law  as  applied  to  the  facts  in  this 
case. 

Here  is  a  young  girl  of  refinement  and  delicacy  of  feel- 
ing, assuming  the  evidence  in  the  record  to  be  true,  law- 
fully and  rightfully  on  a  street  car  in  company  with  her 
married  sister,  and  a  conductor  comes  up  and,  without 
cause,  abuuses  the  sister  in  a  threatening  manner  and 
uses  such  vulgar  and  obscene  language  that  it  is  unfit  to 
be  printed  in  a  brief  and  thus  frightens  and  humiliates  the 
young  girl,  and  the  contention  is  that  she  is  not  entitled 
to  recover  any  damages  because  he  did  not  curse,  vilify  and 
abuse  her. 

This  Court  had  this  question  before  it  in  a  caste  some- 
what similar  against  the  street  railway  company  which 
came  up  from  Memphis  at  a  previous  term  of  this  Court. 
In  that  case  a  young  lady  recovered  a  judgment  for  ono 
thousand  dollars  against  the  railway  company  in  a  case 
where  the  conductor  used  vile  and  indecent  language  in 
her  presence  to  a  young  man  or  the  car  with  whom  he  had 
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a  difficulty.  In  that  case  the  learned  trial  Judge  gave 
practically  the  same  charge  as  to  punitive  damages  that 
was  given  in  this  cas(e.  This  Court  affirmed  that  judg- 
ment for  $760.00  and  this  member  of  the  Court  never 
yielded  his  judgment  to  that  abatement  of  that  verdict 

Other  cases  somewhat  similar  in  their  character  have 
been  before  this  Court.  In  the  case  of  E.  E.  Green  and 
the  case  of  Barnard  against  the  street  railway  company 
punitive  damages  were  charged. 

There  were  four  cases  growing  out  of  that  transaction. 
Barnard  and  his  wife  were  in  company  with  Green  and 
his  wife  and  they  were  compelled  to  listen  to  the  vile  abuae 
of  the  street  car  conductor  according  to  the  finding  of  the 
jury,  and  in  all  those  cases  the  doctrine  of  punitive  dam- 
ages  was  submitted  to  the  jury  and  they  were  told  that  in 
their  discretion  they  might  inflict  punitive  damages  if 
they  found  the  conduct  of  the  railway  company  or  its 
agents  were  wanton,  willful  and  malicious. 

There  is  no  error  in  the  judgment  of  the  Coart  below 
and  it  will  be  affirmed  with  cost. 
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W.  M.  Roths  v.  Mrs.  Clara  Roths. 

1.  Pabent  and  Child.       Divorced  wife.       Right  to  recover  for 

necessaries  furnished  minor  child. 

The  divorced  wife  of  the  father  of  a  minor  child  who  fur- 
nishes this  minor  attention  and  necessaries  of  life  during  a 
period  of  Illness  and  convalescence  of  the  child  may  recover 
therefor  against  the  father  when  the  child,  although  legally 
in  the  custody  of  the  father,  was  in  fact  away  at  a  school  and 
went  to  the  home  of  his  mother  because  of  his  sickness  and 
the  need  of  the  mother's  attention. 

2.  Same. 

But  in  such  case  the  mother  has  no  right  of  action  against  the 
father  for  necessaries  furnished  the  minor  child  if  the  child 
has  willfully  refused  to  live  with  the  father  and  declined  to 
submit  to  paternal  control  and  direction,  provided  the  father 
desires  to  retain  the  custody  of  the  child  and  to  provide  for 
his  necessary  comfort  and  education. 

3.  Same.    Evidence  of  wealth  of  father. 

In  such  action  it  is  competent  to  prove  the  financial  ability  of 
the  father  for  the  purpose  of  ascertaining  the  kind  and 
amount  of  necessaries  and  comforts  his  child  might  reason- 
ably expect. 

4.  New  Trial.     Not  to  he  granted  because  the  Court,  jurors  and 

others  shed  tears. 

A  new  trial  cannot  be  granted  upon  the  ground  that  the  Court, 
jurors,  witnesses,  attorneys  and  spectators  were  so  affected 
by  the  recitals  of  the  witnesses  as  to  shed  tears  copiously 
during  the  trial. 


From  Dyer  County. 


Appeal  in  error  from  the  Circuit  Court  of  Dyer  County. 
Joseph  E.  Jones^  Judge. 
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T.  E.  GoBDON  for  Plaintiflf  in  Error. 

Drapeb  &  EiGE  for  Defendant  in  Error. 

Mb.  Justice  Wilson  delivered  the  opinion  of  the 
Court. 

This  suit  was  commenced  before  a  justice  of  the  peace 
by  defendant  in  error  against  plaintiflF  in  error  to  recover 
on  an  itemized  account  attached  to  the  justice^s  warrant 
it  was  commenced  May  3,  1911.  The  justice  of  the 
peace,  December  18,  1911,  rendered  a  judgment  in  favor 
of  defendant  in  error  against  plaintiff  ill  error  for 
$378.75. 

Plaintiflf  in  error  appealed  to  the  Circuit  Court  It 
was  tried  in  that  Court  before  a  jury  in  March,  1912,  and 
resulted  in  a  verdict  against  plaintiflf  in  error  for  $378.75. 
Plaintiflf  in  error  moved  for  a  new  trial  upon  various 
grounds,  which  We  need  not  set  out  here.  The  trial 
Judge  sustained  one  of  the  grounds  to  the  extent  of  stat- 
ing that,  unless  plaintiflf  below  remitted  $13.50  of  the 
verdict  he  would  grant  a  new  trial,  and  thereupon  this 
romittur  was  accepted  and  the  Court  rendered  a  judgment 
upon  the  verdict  of  the  jury  for  $378.75  less  $13.50. 

The  motion  for  a  new  trial  of  plaintiflf  in  error  was  over- 
ruled  and  he  appealed  to  this  Court  and  has  assigned 
errors. 

This  is  a  suit  by  the  former  wife  of  W.  N.  Roths  to 
recover  from  him  $378.75  for  necessary  support  and  ex- 
penditures made  by  her  for  their  minor  son.  Shannon 
Roths.  Plaintiflf  in  error  and  defendant  in  error  were 
married  in  Ohio  in  1877.  They  moved  to  Dyer  County 
in  1882.  They  had  three  children,  named  Robert,  Amelia 
and  Shannon.  Robert  is  thirty-four  years  of  age,  Amelia 
thirty-two,  and  Shannon  eighteen. 
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It  appears  that  Mrs.  Roths  brought  suit  for  a  divorce 
against  her  husband  in  Dyer  County  and  he  answered, 
filing  his  answer  as  a  cross-petition  or  bill  seeking  a  di- 
vorce from  her.  The  Court  gave  the  ^husband  an  abso- 
lute divorce  from  Mrs.  Roths  on  account  of  her  infidelity. 
The  decree  of  divorce  made  no  disposition  of  their  chil- 
dren. The  older  son,  Robert,  lives  at  Dyersburg.  The 
daughter,  it  seems,  married  and  is  living  out  of  the  State. 
No  disposition  was  made  of  any  property  rights.  The 
husband,  Mr.  Roths,  is  claimed,  in  the  evidence  of  Mrs. 
Roths,  to  be  worth  about  $150,000.00,  which  her  labor  and 
economy  largely  aided  in  bringing  into  existence.  Mr. 
Roths  says  in  his  evidence  that  his  estate  is  worth  about 
$76,000.00.  The  two  older  children  of  course  were  bc^ 
yond  their  majority  and  had  the  right  to  take  whatever 
attitude  they  chose  in  reference  to  the  controversy  betwecni 
their  mother  and  father. 

It  appears  that  the  father  made  arrangements  with 
Christian  Brothers  College,  located  in  Memphis,  for  his 
minor  son.  Shannon,  to  attend  that  school  or  institution 
of  learning.  He  made  provision  and  paid  for  his  attend- 
ance and  support  at  said  school  until  June  30,  1910.  Mrs. 
Roth,  it  appears,  after  the  divorce,  moved  to  Memphis  and 
established  a  rooming  or  boarding  house  in  the  immediate 
vicinity  of  Christian  Brothers  College,  a  respectable  sec- 
tion of  the  city.  From  the  proof,  it  api)ears  that  while 
the  two  older  children,  Robert  and  Amelia,  never  had 
anything  to  do,  or  connection  with,  the  mother,  the  minor 
son,  while  obedient  to  his  father,  was  fond  of  his  mother 
and  she  was  fond  of  him.  June  17,  1910,  some  thirtei^n 
days  before  the  Christian  Brothers  College  closed  its  ses- 
sion, and  before  the  expiration  of  the  time  for  whicli  the 
support  of  Shannon  at  said  school  was  provided,  he  was 
taken  sick.       He  went  to  his  mother's  place  where  she 


560  COUKT  OF  CIVIL  APPEALS, 

Roths  V,  Roths. 


lived,  nearly  across  the  street  from  said  college,  and  was 
cared  for  by  her  there.  Soon  after  he  was  able,  he  went 
to  Dyersburg  to  see  his  father  and  to  see  what  disposition 
he  had  made,  or  intended  to  make,  for  his  support  there- 
after. His  father  was  not  in  Dyersburg,  but  he  met  his 
brother,  Robert,  and  was  told  by  his  brother  that  he  did 
not  know  exactly  where  his  father  was ;  that  he  was  travel- 
ing out  West  and  changing  his  locations. 

The  older  brother  never  invited  him  to  his  house,  but 
proposed  to  give  him,  or  buy  him,  a  ticket  to  return  to 
Memphis.  He  did  return  to  Mbmphis  and  his  mother 
supported  him  there.  She  sent  him  to  one  of  the  public 
schools  of  Memphis  and  otherwise  provided  for  his  wants- 
It  appears  that  he  went  to  Dyersburg  in  search  of  his 
father  a  second  time,  but  failed  to  see  him. 

After  the  father  returned,  he  got  some  detective  officer 
to  kidnap  his  son  and  carry  him  to  the  industrial  school 
at  or  near  Nashville.  The  mother,  learning  of  this,  went 
there  with  her  lawyer,  su€>d  out  a  writ  of  habeas  corpus, 
and  released  him  from  that  institution,  and  he  returned 
with  her  to  Memphis  and  she  continued  to  supply  his 
wants.  Mr.  Roths  himself  admits  in  his  evidence  that 
the  itemized  account  filed  with  the  evidence  of  Mrs.  Roths 
is  entirely  reasonable  and  states  the  charges  are  not  exces- 
sive and  that  nothing  unnecessary  and  unusual  was  sup- 
plied out  of  accord  with  his  ability  and  his  financial  status 
in  life. 

The  brother  practically  admits  the  same.  In  other 
words,  Mr.  Roths  admits  in  his  evidence  that  his  former 
wife  paid  out  for  his  minor  son  not  more  than  what  he 
would  have  paid  out  for  him.  There  is  evidence  in  the 
record  tending  to  show  that  the  father  was  willing  to  sup- 
port the  son,  send  him  to  school  and  give  him  a  good  edu- 
cation, but  he  wanted  implicit  obedience  on  the  part  of  his 
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son,  and  so  far  as  disclosed  by  this  record  the  son  was  en- 
tirely willing  to  render  obedienoo  to  his  father  and  to  go 
to  any  school  that  he  might  select. 

The  trouble  in  the  case,  so  far  as  the  contention  of  the 
father  is  concerned,  is  that  this  minor  son  was  taken  sick 
at  Christian  Brothers  College  a  few  days  before  the  ses- 
sion adjourned  and  naturally  went  to  his  mother,  and  she 
took  care  of  him,  made  the  expenses  claimed  in  her  suit 
for  his  proper  and  natural  support,  and  this  occurred  dur- 
ing the  time  and  covering  the  period  that  the  father  was 
making  no  provision  for  his  maintenance  and  education. 

In  view  of  the  fact  that  this  minor  son  was  willing  to 
render  obedience  to  his  f  ather^  and  could  not  find  him,  and 
that  his  mother  made  the  expenditures  she  claims  for  him 
and  which  the  father  admits  were  not  exorbitant  or  ex- 
cessive, we  think  that  the  jury  was  entirely  warranted  in 
reaching  the  verdict  that  they  did. 

An  argument  is  made  in  support  of  one  of  the  assign- 
ments of  error  that  counsel  for  Mrs.  Roths  was  quite  vig- 
orous and  stepped  outside  of  the  line  of  legitimate  argu- 
ment in  denouncing  Mr.  Koths  as  a  very  wealthy  man, 
who  was  unable  or  unwilling  to  pay  this  small  bill  ren- 
dered by  the  mother,  his  former  wife,  while  ho  was  absent 
and  covering  a  period  during  which  the  father  had  made 
no  provision  for  his  support.  It  is  truo  that  counsel  for 
Mr.  Eoths  objected  to  this  line  of  argument,  and  the 
record  shows  that  the  Court  remarked  to  the  counsel  of 
Mrs.  Eoths  that  the  argument  was  not  proper,  and  so  far  as 
disclosed  this  line  of  argument  was  not  further  pursued. 

We  are  inclined  to  believe  that  in  this  aspect  of  the  case 
evidence  as  to  the  wealth  of  Mr.  Koths  was  admissible,  be- 
cause his  financial  standing,  in  one  sense,  had  a  bearing 
upon  the  character  of  support  that  could  be  legitimately 

given  to  the  son.      It  was  gravely  argued  by  counsel  before 
37 
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us  that,  in  the  development  of  the  case  in  the  Court  below, 
there  was  a  great  deal  of  sympathy  developed,  and  that  the 
lawyers  cried,  and  the  Judge  cried,  and  the  jury  cried, 
and  we  might  have  inferred  from  the  argument  that  the 
whole  court  room  was  either  baptized  by  sprinkling  with 
tears,  orthat  they  were  baptized  after  the  fashion  of  Bap- 
tist baptism  by  immersion  by  the  lachrymose  discharges 
of  counsel,  the  Court  and  the  jury  and  the  audience 
present. 

We  see  nothing,  however,  of  this  in  the  record ;  in  fact, 
so  far  as  we  have  discovered,  not  a  tear  was  shed  pending 
the  trial  of  the  case  in  the  Court  below. 

We  have  examined  the  charge  of  the  trial  Judge  com- 
plained of,  and  it  is  an  admirable  charge,  directly  appli- 
cable to  all  the  facts  developed  by  the  evidence. 

His  Honor  said  to  the  jury  that  the  law  is  that  the 
father  of  a  minor  child  is  imder  obligation  to  support  and 
educate  the  minor,  if  he  is  financially  able  to  do  so  during 
his  infancy  or  minority,  and  that  this  duty  rests  upon  the 
father,  unless  the  child  voluntarily  and  wrongfully  aban- 
dons the  father's  protection. 

He  further  said:  "The  duties  between  a  father  and 
the  minor  child  are  reciprocal ;  that  is,  the  father  is  bound 
to  provide  for  the  child,  but  the  father  is  on  his  part  en- 
titled to  obedience,  custody  and  services  of  the  child." 

His  Honor  further  said:  **If  the  minor  child.  Shannon 
Koths,  abjured  his  father's  authority  without  any  neces- 
sity occasioned  by  the  father,  then  his  legal  obligation  to 
care  for  the  child  was  at  an  end,  and  in  such  case  he,  the 
father,  could  not  be  made  liable  for  necessaries  furnished 
the  child  by  a  mere  volunteer,  except  by  his  consent." 

His  Honor  further  said:  "If,  however,  the  minor. 
Shannon  Roths,  being  the  child  of  defendant,  was  denied 
protection,  shelter,  schooling,  clothing  and  the  other  neces- 
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saries  of  life  by  his  father  for  no  other  reason  than  that  the 
bay  slipped  away  or  left  Christian  Brothers  School  while 
he  was.  sick  and  went  to  the  home  of  his  mother,  if  you 
find  that  his  mother  loved  him  and  he  loved  her,  and  he 
wanted  to  be  with  her  in  his  sickness,  and  it  became  neces- 
sary after  that  for  the  plaintiff  to  furnish  him  the  neces- 
saries of  life,  and  she  did  so,  in  accordance  with  his 
father's  station  in  life,  then,  under  such  circumstances, 
she  would  be  entitled  to  recover  of  the  defendant  to  the  ex- 
tent she  furnished  him  such  necessaries,  provided  she  ex- 
pected at  the  time  to  look  to  the  father  for  the  payment 
of  the  bill,  and  did  not  intend  it  as  a  gratuity  at  the  time." 

His  Honor  then  submitted  the  proper  rule  of  law  with 
respect  to  the  weighing  of  the  evidence. 

His  Honor  further  said :  "The  Court  charges  you  that 
if  the  father  placed  Shannon  Roths  in  the  Christian  Broth- 
ers College,  and  he  left  there  before  the  end  of  the  school 
term  without  the  consent  of  his  father  and  in  violation  of 
the  rules  of  the  school,  the  Court  charges  you  that  such 
act  was  in  law  a  defiance  and  disregard  of  the  authority  of 
the  father,  and  if  the  said  Mrs.  Roths  knew  of  these  acts  of 
the  boy,  she  would  be  a  mere  volunteer  in  receiving  him, 
and  eould  have  no  right  of  action  in  this  case,  provided,  of 
course,  that  you  find  the  boy  had  arrived  at  the  age  of  dis- 
cretion when  he  committed  the  act." 

His  Honor  said,  however,  that  if  the  boy  was  sick  and 
needed  the  care  of  his  mother,  and  went  across  the  street 
to  have  her  care  for  him  at  the  time  being  and  intending 
it  only  to  be  temporary,  that  would  not  justify  the  father 
in  abandoning  and  turning  his  back  on  the  child  and  re- 
fusing to  provide  the  necessaries  of  life  for  him. 

Now,  as  before  stated,  this  record  wholly  fails  to  show 
that  the  mother  of  this  boy,  the  former  wife  of  plaintiff  in 
error,   in  any  way  sought  to  have  this  boy  disobey  his 
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father.  On  the  contrary,  as  before  stated,  she  sent  him 
to  Dyer  County  twice  to  see  his  father  and  to  find  out 
what  the  intention  of  his  father  was  with  reference  to  his 
future. 

Upon  thel  whole  record  we  are  wholly  unable  to  find 
anything  indicating  prejudice,  passion  or  caprice  on  the 
part  of  the  jury.  Their  verdict  is  well  sustained  upon  the 
evidence  of  plaintiff  in  error  himself,  and  the  judgment  of 
the  Court  below  will  be  affirmed  with  costs. 


E.  F.  Anderson  et  al.  v.  J.  T.  Carter  et  al. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
(Nashville,    December  Term,  1912.) 

Statob.    Procuring  new  one  by  consent  of  dehtor  icithout  notice 
in  writing. 

The  Judgment  creditor  in  a  Judgment  obtained  before  a  Justice 
of  the  peace  was  dissatisfied  with  the  stayors  procured  by 
the  Judgment  debtor.  He  went  to  the  Justice  and  requested 
the  Institution  of  proceedings  by  affidavit  and  written  notice 
to  the  Judgment  debtor  as  required  by  Section  4752,  Shannon's 
Code.  The  Justice  told  the  Judgment  creditor  that  he  would 
notify  the  Judgment  debtor  of  the  dissatisfaction  with  the 
stayors  and  would  suggest  the  procuring  of  a  new  one.  The 
Judgment  debtor  thereupon  procured  another  stayor  and  car- 
ried him  to  the  magistrate's  office  and  had  him  entered  as  an 
additional  stayor.  Subsequently  the  last  stayor  disputed 
his  liability  for  the  reason  that  the  entry  of  his  name  as 
stayor  was  not  preceded  by  affidavit  of  Insolvency  of  the 
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prior  stayors  and  written  notice  to  the  judgment  debtor. 
Held,  That  the  last  stayor  was  estopped  to  dispute  his  lia- 
bility jointly  with  the  other  stayors  for  the  amount  of  the 
judgment. 


Fbom  Giles  County. 


Appeal  from  the  Chancery  Court  of  Giles  County. 
Walter  S.  Beabden,  Chancellor. 

J.  D.  WooDAKD  for  Complainants. 

Ben  Childers  for  Defendants. 

Mr,  Justice  Wilson  delivered  the  opinion  of  the 
Court. 

• 

The  bill  in  this  case  was  filed  September  2,  1910,  by 
complainants  to  have  a  note  for  $375.00  mentioned  in  the 
bin  declared  fraudulent;  that  they  subrogated  to  the 
rights  of  defendant,  Locke,  \mder  a  mortgage  executed  to 
him  by  his  co-defendant,  Carter,  and  asking  that  writs  of 
attachment  and  injunction  issue  attaching  the  property 
covered  by  said  mortgage  and  enjoining  its  sale,  and  for 
a  foreclosure  of  said  mortgage. 

The  prayer  of  the  bill  is  sufficiently  indicated  in  the 
opening  paragraph  of  this  opinion.  Writs  of  attach- 
ment and  injunction  issued  under  a  fiat  thereto  as  prayed 
for  in  the  bill  and  were  served. 

Defendants  demurred  to  the  bill  upon  the  following 
grounds,  in  brief: 

1.  No  equity  upon  the  face  of  the  bill. 

2.  The  bill  upon  its  face  shows  that  the  mortgage 
executed  to  demurrant,  Locke,  was  for  his  personal  secu- 
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rity  and  not  for  the  benefit  of  or  to  secure  the  judgment 
debts  on  which  complainants  and  demurrant  were  stayors- 

3.  The  bill  and  its  exhibits  show  that  the  said  mort- 
gage was  first  to  secure  tho  debt  of  Carter  to  demurrant, 
Locke,  and  should  be  so  applied. 

4.  The  bill  fails  to  state  any  facts  entitling  complain- 
ants to  any  right  of  subrogation. 

5.  The  bill  shows  upon  its  face  that  the  security  of 
the  mortgage  was  not  given  at  the  time  of  the  imdertaking 
of  complainants  as  stayers,  or  as  a  consideration  for  the 
same,  but  was  a  more  personal  security  to  demurrant, 
Locke,  who  alone  has  the  enforcing  of  rights  under  it. 

6.  The  bill  and  exhibits  show  that  complainants  be- 
came stayers  as  alleged,  and  that  afterwards  demurrant, 
Locke,  signed,  not  as  the  result  of  any  motion  or  pro- 
ceeding, and,  therefore,  his  signing  as  stayor  was  not 
binding  on  him,  and  there  being  no  mutuality  or  common 
undertaking  of  the  parties,  the  mortgage  security  was 
for  the  sole  benefit  of  demurrant,  Locke. 

The  Court  overruled  the  demurrer,  to  which  action 
exception  was  taken. 

Defendants  thereupon  answered  the  bill. 

Subsequently,  defendants  filed  an  additional  answer 
under  oath,  being  required  under  the  bill  to  answer  cer- 
tain facts  of  it  under  oath,  a  fact  which  they  say  was 
overlooked  at  the  time  they  first  answered.  In  this  second 
answer  they  reaffirm  all  the  allegations  of  their  first 
answer,  except  as  to  the  amount  of  the  note  secured  in  the 
cortgage  of  Carter  and  Locke. 

The  answer  of  Carter  gives  his  explanation  as  to  the 
mistake  in  his  mortgage  as  to  the  amount  of  the  note. 

This  second  answer  brings  forward  by  allegation  the 
further  fact  that  complainant,  Woodward  received  from 
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defendant  Carter  a  note  for  $534.00  as  a  security  to  him 
for  becoming  a  stayor  for  him,  and  that  Woodward  had 
collected  the  note  and  secured  the  benefit  thereof. 

Defendants  say  they  do  not  know  whether  Anderson 
shared  in  the  benefits  of  said  note,  but  the  insistence  of  de- 
fendants, in  this  connection  is  that  in  the  event  Locke 
is  held  bound  as  stayor  in  connection  with  the  Wade  judg- 
ments, Locke  has  the  right  of  subrogation  in  respect  to 
said  $534,  and  that  the  $534  should  be  deducted  from 
the  amount  complainants  paid  in  satisfying  the  Wade 
judgments. 

Assuming  the  attitude  of  a  cross-complainant,  Locke 
prays  that  the  allied  judgment  over  against  him  before 
the  justice  of  the  peace  in  favor  of  complainants  be  de- 
clared void  and  set  aside,  and  for  general  relief* 

This  cross-bill  of  Locke  and  Carter  was  answered  March 
4,  1912. 

The  case  was  heard  by  the  Chancellor  and  a  decree 
entered. 

He  held  that  Locke  became  equally  bound  with  Ander- 
son and  Woodward  as  a  stayor  of  executions  on  the  Wade 
judgments  referred  to  in  the  pleadings,  and  that  the 
judgment  taken  over  against  him  before  the  justice  of 
the  peace  August  30th  for  $425.24  was  valid. 

Thus  holding,  he  gave  complainant  a  decree  for  $425.24 
as  of  August  31,  1910,  and  interest  thereon  to  the  date 
of  his  decree. 

The  Chancellor  further  held  and  decreed  that  after 
Locke  entered  his  name  as  stayor  of  executions  on  the 
Wade  judgmentij,  Carter  executed  to  him  the  mortgage 
of  record  as  alleged  in  the  original  bill  conveying  to  Locke 
the  personal  property  described  in  the  mortgage  to  secure 
to  Locke  the  sum  of  $376.00  owing  by  Carter  to  him,  and 


568  COUET  OF  CIVIL  APPEALS, 


Anderson  v.  Carter. 


also  to  indemnify  Locke  against  loss  by  reason  of  his 
becoming  stayor  for  Carter,  but  His  Honor  found  that 
the  indebtedness  of  Carter  to  Locke  secured  by  his  mort- 
gage to  Locke  was  $265.00  with  interest  from , 

instead  of  $375.00. 

His  Honor  further  found  that  complainant  Woodward 
had  theretofore  received  $534.00,  the  proceeds  of  certain 
collaterals,  which  Carter  transferred  to  him  to  indemnify 
him  as  stayor  of  executions  on  the  Wade  judgments,  which 
sum  had  been  paid  on  said  judgments. 

Upon  these  findings  the  Chancellor  adjudged  that  com- 
plainants had  the  right  to  subject  the  property  conveyed 
by  Carter  by  said  mortgage  to  Locke  to  the  extent  of 
$741.73,  as  of  date  August  31,  1910,  after  first  paying 
the  note  of  Locke  aforesaid  for  $265.00.  He  held  that 
the  property  conveyed  under  the  mortgage  of  Carter  to 
Locke,  having  been  attached  in  the  case,  the  master  sell 
the  same  after  due  advertisement  at  the  courthouse  in 
Pulaski,  Tennessee,  and  apply  the  proceeds  as  directed  in 
his  decree,  but,  said  His  Honor,  as  it  appeared  that  the 
property  conveyed  in  said  mortgage  and  attached  in  the 
case  was  in  the  possession  of  Carter  imder  a  bond  con- 
ditioned to  deliver  the  property  as  might  be  directed  by 
the  Court,  he  gave  a  decree  against  Carter  and  his  surety 
on  said  "replevin  bond"  for  the  value  of  the  proj)erty, 
conditioned  to  be  delivered  under  the  bond,  to  be  ascer- 
tained upon  a  proper  order  shown,  but  to  be  satisfied  upon 
a  delivery  of  the  property  to  his  master. 

He  dismissed  the  cross-bill,  said  in  his  decree  to  be 
the  cross-bill  of  Locke,  and  to  this  action  Locke  excepted. 
liOcke  and  Carter  excepted  to  all  the  aforesaid  actions, 
rulings  and  decrees  of  the  Court  aforesaid,  and  prayed 
and  was  granted  an  appeal  to  this  Court. 
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In  legal  substance  two  assignments  of  error  are  pre- 
sented in  this  Court: 

The  first  is,  that  the  Court  erred  in  overruling  the  de- 
murrer of  appellants. 

The  second  is,  that  the  Court  erred  in  holding  that 
Locke  was  bound  as  stayor  of  executions  on  the  Wade 
judgments  referred  to  in  the  pleadings. 

Subordinate  to,  and  as  a  corallay  to  the  above  assign- 
ments of  error,  it  is  complained  that  the  Court  erred  in 
holding  that  complainants  were  entitled  to  subrogation 
and  to  foreclose  the  mortgage  of  Carter  to  Locke,  and  in 
dismissing  the  cross-bill  of  Locke,  thereby  denying  him 
the  right  of  subrogation  as  to  the  $534.00  collected  by 
Woodward. 

In  the  brief  of  counsel  of  appellants  it  is  stated  that 
Complainant  Anderson  died  before  the  hearing  of  the 
case  and  that  it  is  properly  revived  in  the  name  of  his 
administrator. 

The  undisputed  facts  appearing  in  the  record  are  these: 

December  7,  1099,  T.  B.  Wade  recovered  two  judg- 
ments, one  for  $604.15  and  the  other  for  $575.40,  be- 
fore H.  W.  Aymett,  a  justice  of  the  peace  of  Giles  county, 
against  J.  T.  and  E.  P.  Carter. 

Ed.  F.  Anderson  became  stayor  of  executions  on  these 
judgments  within  the  two  days  allowed  by  statute. 

Wade  was  not  satisfied  with  said  Anderson  as  such 
stayor,  and  he  proceeded  under  the  Act  of  1845-46,  Chap- 
ter 216,  Shannon's  Eev.,  Sec.  4792,  to  have  his  judgment 
debtors  to  justify  or  give  other  security. 

Said  Act,  or  its  section,  carried  into  the  above  section 
of  Shannon's  Rev.,  is  as  follows: 

"If  the  plaintiff  deems  his  debt  in  danger  of  being  lost 
on  account  of  the  insolvency  or  insuiBciency  of  the  stayor, 
he  may,  at  any  time,  make  oath  of  that  fact  before  the 
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justice  having  possession  of  the  papers  in  the  cause,  and, 
upon  giving  the  defendant  two  days'  written  notice  of 
the  time  of  his  application,  require  the  defendant  to  jus- 
tify or  give  other  security,  and  if  the  defendant  fail  to 
justify,  or  to  give  other  security,  to  the  satisfaction  of 
the  justice,  execution  shall  issue  forthwith." 

In  view  of  Wade's  dissatisfaction  with  Anderson  as 
stayor  and  his  proceeding  under  the  above  statute,  Carter 
the  judgment  debtor,  procured  Complainant  Woodward 
to  become  stayor  of  executions  on  the  judgments.  Wade 
was  still  dissatisfied  and  communicated  with  the  justice 
of  the  peace,  stating  that  he  would  proceed  under  the 
statute  to  have  the  judgment  debtors  justify  or  give  other 
security.  The  justice  suggested  to  him  that  he  believed 
the  matter  could  be  arranged  without  going  through  the 
procedure  of  the  statute  with  its  incident  expense,  and 
the  next  day  he  saw  Carter  and  told  him  of  the  intention 
of  Wade.  Carter  requested  some  delay  for  him  to  get 
another  stayor,  and  he  did  procure  his  father-in-law,  ap- 
pellant Locke,  to  appear  before  the  justice  and  sign  as 
stayor. 

The  forgoing  presents  the  substance  of  the  essential 
facts  bearing  upon  this  feature  of  the  case. 

As  is  seen,  no  affidavit  in  writing  was  made  before  the 
justice  and  notice  served  upon  Carter  as  the  basis  of 
Locke  becoming  stayor,  and  the  contention  of  appellants 
is  that  the  written  notice  required  by  the  statute  to  be 
served  upon  Carter,  the  judgment  debtor,  was  an  indis- 
pensable legal  prerequisite  to  the  binding  force  upon  the 
stayor.  In  other  words,  the  insistance,  in  effect,  of 
appellants  is,  that,  although  Carter,  the  judgment  debtor, 
did  not  require  the  written  notice  specified  in  the  statute, 
and  Locke,  voluntary,  at  his  request,  became  his  stayor, 
still   Locke  is  not  legally  bound  as  stayor  becaiise  the 
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statutory  written  notice  was  not  served  upon  the  judg- 
ment debtor. 

The  legal  idea  constituting  the  foundation  of  this  posi- 
tion is,  that,  after  the  lapse  of  two  days  from  the  rendi- 
tion of  a  judgment  by  a  justice  of  the  peace,  a  stay  or 
having  been  accepted  by  him  within  the  two  days,  the 
justice  is  without  power  or  jurisdiction  to  accept  an  addi- 
tional stayor,  except  under  the  Act  of  1845-46,  Chapter 
216,  carried  into  Shannon's  Revisal  Section  4892,  and 
that  the  written  notice  to  the  judgment  debtor  specified' 
in  the  statute  is  essential  to  his  jurisdictional  power  to 
act  in  the  matter  of  accepting  the  additional  stayor. 

We  are  aware  that  the  Act  of  1841-2,  Chapter  136, 
embodied  in  Shannon's  Kev.  Section  4787,  providing  that 
the  security  for  the  stay  may,  with  the  consent  of  the 
plaintiff,  be  received  and  entered  by  the  justice  at  any 
time  before  the  debt  is  paid,  applies  only  to  cases  where 
no  stay  had  been  previously  received,  and  that  where  the 
security  by  stay  has  been  once  received  the  justice  cannot 
afterwards  enter  an  additional  stay  security,  even  by  the 
consent  of  the  parties,  except  as  provided  in  Section  4792 
hereinbefore  copied.  Hill  v.  Staples,  3  Lea,  271-273; 
Howard  &  Co,  v,  Browrdow,  4  Sneed.,  646-550. 

But  these  cases  do  not  control  the  present  case. 

The  question  presented  here  is,  "Can  a  party  bind 
himself  as  stayor  of  execution  on  a  judgment  at  the  re- 
quest of  the  judgment  debtor  under  Sec.  4792,  after  a 
previous  stay  security  was  received  by  the  justice  of  the 
peace,  without  the  written  notice  to  the  judgment  debtor 
specified  in  the  statute? 

The  statute,  in  its  terms,  requires  that  if  the  judg- 
ment creditor  is  dissatisfied  with  the  stay  as  accepted 
by  the  justice  and  wants  a  justification  of  the  solvency 
of  the  stayor  or  another  stayor  as  additional  security  for 
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his  debt,  he  must  make  affidavit  and  give  his  judgment 
debtor  two  days'  written  notice  of  his  application  to  the 
justice. 

In  the  case  of  Felix  N.  Oaw  v.  David  A.  Bawley,  3 
Head,  717-719,  it  was  held  that  the  affidavit  required  by 
the  statute  could  bo  waived  by  the  judgment  debtor. 

Judge  Caruthers,  speaking  for  the  Court  in  the  case 
just  cited  in  reference  to  the  fact  that  no  affidavit  had 
been  filed  as  provided  in  the  statute,  said : 

"The  object  of  that  requirement  is,  that  plaintiff  shall 
not  causelessly  or  whimsically  put  the  defendant,  who 
has  already  complied  with  the  requirements  of  the  law, 
to  the  trouble  of  hunting  up  other  securities,  or  showing 
that  those  already  given  are  sufficient  He  shall  not 
compel  him  to  do  this  or  lose  the  eight  months'  delay  to 
which  the  law  entitled  him  by  making  the  debt  secure, 
unless  he  will  swear  and  file  his  affidavit  stating  that  he 
believes  his  debt  to  be  unsafe.  This  is  entirely  for  the 
benefit  of  the  original  defendant.  But  if  he  be  notified 
and  bring  forward  other  stayers,  without  requiring  the 
affidavit,  does  it  lie  in  the  mouth  of  the  latter  to  object? 

"What  is  it  to  him  whether  the  affidavit  is  made  or 
waived?  His  willingness  to  become  bound  for  the 
defendant  cannot  depend  upon  that,  nor  is  the  risk  of  any 
greater  or  less  on  that  account." 

We  think  this  is  controlling  in  the  present  case. 

If  the  making  of  the  affidavit  required  by  the  statute 
is  for  the  benefit  of  the  judgment  debtor  and  may  be 
waived  by  him,  we  are  unable  to  see  why  the  written 
notice  to  the  judgment  debtor  may  not  be  waived  by  him 
and  who  appears   and  produces  another  stayer  without 

■ 

said  notice  to  him  to  do  so. 

What  is  it  to  the  additional  stayer  whether  the  written 
notice  to  the  judgment  debtor  is  given  or  waived?       His 
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willingness  to  become  bound  for  the  judgment  debtor  does 
not  depend  upon  that,  nor  is  his  risk  any  the  greater  or 
less  on  that  account. 

It  is  earnestly  argued  by  able  counsel  of  appellants 
that  the  case  of  Mayfield  v.  McLary,  S  Head,  157-159, 
decided  at  the  same  term  of  the  Court  that  Oaw  v.  Raw- 
ley,  supra,  was  decided,  makes  a  clear  distinction  in  cases 
of  this  kind  between  the  right  of  a  judgment  debtor  to 
waive  the  requisite  of  an  affidavit  and  his  right  to  dispense 
with  the  written  notice,  as  applicable  to  the  binding  force 
upon  a  stayor  becoming  a  stay  security  for  a  judgment 
debtor. 

As  will  be  noticed,  the  cases  of  Oaw  v.  Rawley  and 
Mayfield  v.  McLary  were,  as  stated,  decided  at  the  same 
term  of  the  Supreme  Court,  the  opinion  in  the  latter  case 
being  prepared  by  Judge  McKinney  and  the  former  by 
Judge  Caruthers,  and  we  may  assume  that  the  cases  are 
in  accord  with  respect  to  the  real  principle  involved.  And 
an  examination  of  the  case,  Mayfield  v.  McLary,  in  the 
light  of  the  facts  stated  in  the  opinion  of  Judge  McKinney 
shows,  it  seems  to  us,  that  it  in  no  way  conflicts  with  the 
opinion  of  Gaw  v.  Rawley,  and  in  no  sense  impinges  upon 
the  position  assumed  and  stated  in  this  opinion.  Indeed, 
the  opinion  in  the  case  fairly  construed  as  applied  to  its 
facts,  does  not  at  all  intimate  that  a  judgment  debtor 
could  not  waive  the  written  notice  specified  in  the  statute 
relative  to  the  giving  of  an  additional  stay  of  execution  on 
a  judgment.  Neither  do  any  of  the  other  cases  cited 
by  the  learned  counsel  of  appellant  militate  against  tho 
position  before  stated  in  the  opinion  of  this  Court. 

It  follows,  that  the  fundamental  contention  of  appel- 
lants is  not  well  taken. 

It  is  further  insisted  by  appellants  that  appellant  Locke 
should  be  entitled  to  subrogation  with  respect  to  the  col- 
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lateral  he  turned  over  to  Complainant  Woodward,  as  an 
indemnity  to  him  for  becoming  one  of  the  stayers.  As  an 
abstract  proposition,  aside  from  the  facts,  this  conten- 
tion might  have  some  weight;  but,  as  a  matter  of  fact, 
the  proceeds  of  the  collateral  turned  over  to  Complainant 
Woodward  were  applied  to  the  payment  of  the  judgments 
against  Appellant  Carter.  So  he  got  the  full  benefit  of 
said  collateral,  and  Complainant  Locke  received  his  pro- 
portionate part  of  the  benefit  of  said  collateral. 

It  results  that  there  is  no  error  in  the  decree  of  the 
Chancellor  and  it  will  be  aflirmed  with  cost. 
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L.  &  N.  R.  R.  Company  v.  John  Henky. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
(Knoxville.     September,   1912.) 

Railboads.    lAahility  of  for  killing  animals  on  unfcnced  track. 
Runaicay  horse. 

RaUroads  are  liable  under  Chapter  101,  Acts  of  1891,  for  killing 
or  injuring  animals  by  moving  trains,  whether  the  animals 
be  running  at  large  or  virtually  under  the  control  of  the 
owner.  Hence,  a  railway  company  is  liable  for  the  killing 
of  a  horse  who  while  running  away  collides  with  a  moving 
train  and  is  killed  if  this  took  place  at  a  point  where  the 
track  is  not  fenced  as  required  by  law. 


From  Loudon  County. 


Appeal  in  error  from  the  Circuit  Court  of  Loudon 
County.      Sam  C.  Bbown,  Judge. 

James  B.  Wright,  Jas.  L.  Nicholas.  Johnson  & 
Cox  for  PlaintiflF  in  Error. 

J.  E.  Cassody  for  Defendant  in  Error. 

Mr.   Justice  Hall  delivered  the  opinion  of  the  Court. 

The  defendant  in  error  sued  the  Louisville  &  ifash- 
ville  Railroad  Company  before  a  justice  of  the  peace  of 
Loudon  county,  to  recover  damages  of  it  for  the  killing 
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of  one  horse,  valued  at  $135.00,  and  for  the  destruction 
of  one  wagon,  valued  at  $50.00. 

There  was  a  trial  and  judgment  in  the  Circuit  Court 
before  the  Circuit  Judge  without  the  intervention  of  a 
jury,  on  February  11,  1911.  The  judgment  was  for 
$100.00,  the  value  of  the  horse  killed,  and  the  further 
sum  of  $9.00  interest  thereon,  but  no  recovery  was  al- 
lowed the  defendant  in  error  for  damage  to  his  wagon. 
A  motion  for  a  new  trial  was  made  and  overruled.  The 
railroad  company  has  brought  the  case  to  this  Court  by 
appeal  in  the  nature  of  a  writ  of  error,  and  has  assigned 
errors  to  the  action  of  the  Court  in  rendering  judgment 
against  it  for  the  value  of  the  horse  killed.  The  defend- 
ant in  error  has  filed  the  record  in  this  Court  for  a  writ 
of  error,  and  has  assigned  errors  to  the  action  of  the 
Court  disallowing  him  a  recovery  for  damage  to  his 
wagon. 

The  case  was  tried  in  the  Court  below  upon  an  agreed 
statement  of  facts  appearing  in  the  record,  in  which  it 
was  agreed  that  the  animal  in  question  was  killed  by 
one  of  the  trains  of  the  plaintiff  in  error;  that  it  was 
killed  at  a  point  where  its  track  was  not  fenced,  but  at  a 
point  where  the  Act  of  1891,  known  as  the  Railroad  Fenc- 
ing Statute,  applies.  It  was  further  agreed  that  the 
horse  at  the  time  it  was  killed  was  being  driven  along  the 
public  road  near  the  railroad  track  and  became  frightened 
and  ran  away  and  on  to  the  railroad  track  and  was  killed 
by  the  train.  It  was  further  agreed  that  the  defendant 
in  error  was  in  no  way  at  fault  in  permitting  the  horse 
to  go  upon  the  track,  it  being  inferable  from  the  agreement 
that  the  horse,  in  his  fright,  became  unmanageable.  It 
was  also  agreed  that  the  railroad  company  was  not  at 
fault  because  of  its  failure  to  observe  the  statutory  pre- 
cautions at  the  time  of  the  accident,  and  that  the  value 
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of  the  horse  was  $115.00  when  killed,  which  was  on  the 

day  of  August,  1909,  and  that  the  damage  to  the 

wagon  amounted  to  $15.00.  This  agreement  was  made 
in  lieu  of  proof,  and  it  was  agreed  that  no  advantage 
should  be  taken  by  either  side  of  the  lack  of  proof  in  the 
case. 

The  sole  question  presented  is,  whether  the  railroad 
company  is  liable  for  the  killing  of  defendant  in  error's 
horse  upon  its  track  at  a  point  where  it  is  required  to 
fence  under  the  Act  of  1901,  the  horse  being  at  the  time 
in  charge  of  its  owner.  In  other  words,  the  question  pre- 
sented is,  whether  the  railroad  fencing  statute  is  intended 
to  apply  only  to  the  killing  of  loose  stock,  or  to  stock  in 
charge  of  and  under  the  control  of  the  owner  as  well. 

It  is  insisted  by  the  railroad  company  that  the  Act 
of  1891,  known  as  the  Railroad  Fencing  Statute,  only 
applies  to  loose  stock  or  stock  running  at  large,  and  that 
railroad  companies  under  its  provisions,  are  only  liable 
in  damages  for  killing  and  injuring  stock  which  are  in 
the  custody  and  control  of  their  owners  at  the  time  of 
the  accident. 

Section  2  of  the  Act  of  1891  provides:  "That  any  per- 
son, company  or  corporation,  or  lessee  or  agent  thereof, 
owning  or  operating  any  railroad  within  the  state  of 
Tennessee,  shall  be  liable  for  the  value  of  any  horse,  cow, 
or  other  stock  killed,  and  reasonable  damage  for  any  in- 
jury to  such  live  stock  upon  or  near  the  track  of  any  rail- 
road in  this  state,  whenever  such  killing  or  injury  is 
caiised  by  any  moving  train  or  engine  or  cars  upon  such 
track ;  provided.  That  contributory  negligence  on  the  part 
of  the  plaintiff,  in  any  action  or  suit  to  recover  damages 
for  such  killing  or  injury  may  be  set  up  as  a  defense ;  but 
provided  further,  that  the  allowing  of  stock  to  run  at 
large  upon  any  unfenced  range,  or  upon  enclosed  land 
38 
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owned  or  in  possession  of  the  owner  of  such  stock,  shall 
not  be  deemed  or  held  to  be  such  contributory  n^ligence; 
provided  further,  that  in  such  suit  or  action,  proof  of  wil- 
ful intent  on  the  part  of  the  plaintiff  therein  to  procure 
the  killing  or  injury  of  any  such  stock,  in  the  maimer 
aforesaid,  shall  defeat  the  recovery  of  any  damages  for 
such  killing  or  injury." 

This  question,  we  think,  was  determined  in  the  case  of 
Railroad  v.  Spence,  99  Tenn.,  218.  In  that  case,  a  mule 
belonging  to  Spence  was  killed  by  the  defendant's  train 
while  its  owner  was  riding  it  through  a  cut  along  the 
railroad  track;  the  owner  having  left  the  highway  and 
was  riding  through  the  cut  to  save  a  short  distance  in  his 
travel  home.  The  Court  held  that  Spence  could  not 
recover  of  the  railroad  in  that  case,  because  he  was  guilty 
of  such  contributory  negligence  in  riding  the  mule  through 
the  cut  between  the  railroad  track  and  the  embankment 
as  would  bar  a  recovery,  but  in  construing  the  Act  of  1891, 
Chapter  101  (The  Railroad  Fencing  Statute),  the  Court 
said:  "It  is  argued  that  the  Circuit  Judge  put  his  re- 
fusal to  instruct  the  jury,  as  requested,  upon  the  ground 
that  this  act  had  reference  only  to  loose  stock  or  stock 
running  at  large,  and  though  the  Judge  does  not  state 
his  position,  this,  most  probably,  was  the  view  he  took 
of  the  law.  We  are  unable  to  concur  in  this  view. 
N^othing  is  said  in  the  act  as  to  the  situation  or  condi- 
tion of  stock  killed  or  injured,  whether  loose  or  in  use  or 
control  of  owners.  It  is  only  when  we  come  to  the 
proviso  that  loose  stock,  or  stock  running  at  large,  is  men- 
tioned, and  then  but  to  excuse  the  owner  who  has  allowed 
it  so  to  run,  from  contributory  negligence  which  might 
have  been  inferred  as  existing  and  a  defense  under  the 
preceding  terms  of  the  section  quoted.  (The  section 
quoted  being  Section  2  of  the  act.)       The  act  fixes  lia- 
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bility  for  the  killing  or  injury  to  animals  named  or  re- 
ferred to  therein  when  the  road  is  unfenced,  without  ref- 
erence to  any  other  care  or  precaution  the  railroad  com- 
pany took  to  prevent  it,  and  proof  of  observance  of  sta- 
tutory precautions  is  irrelevant." 

The  Court,  continuing,  said:  "The  language,  there- 
fore, does  not  make  the  act  mean  only  to  provide  for 
killing  or  injury  to  loose  animals,  but  is  specific  in  ref- 
erence to  all  animals,  however  killed  or  injured  by  a 
railroad  train,  and  merely  limits  the  range  which  the 
evidence  as  to  contributory  n^ligence  might  take  by 
excluding  (as  to  loose  stoch)  proof  of  the  fact  that  the 
owner  allowed  them  to  run  at  large,  and  this  by  making 
vsuch  fact  not  contributory  negligence,  as  under  certain 
circumstances  it  might  otherwise  have  been." 

It  is  insisted  by  the  railroad  company  that  that  por- 
tion of  the  opinion  in  the  case  of  Railroad  v.  Spence, 
fmpra,  holding  that  the  provisions  of  statute  referred  to, 
make  railroad  companies  liable  for  all  stock  killed  or  in- 
jured, whether  loose  or  under  the  control  of  their  owners, 
is  dictum,  and  should  not  control  this  Court  in  its  deci- 
sion of  the  question  involved  in  the  instant  case.  We 
have  carefully  read  the  opinion  in  that  case,  and  we  are 
unable  to  concur  in  this  view.  We  think  the  question 
was  fairly  presented  in  that  case,  as  well  as  the  question 
of  contributor^^  negligence  upon  the  part  of  the  owner. 
We  are  of  opinion  that  the  holding  of  the  Court  in  that 
case  is  in  accord  with  the  provisions  of  the  statute.  After 
a  careful  examination  of  the  statute,  we  have  no  doubt 
that  its  provisions  includes  all  stock  killed,  whether  loose 
and  running  at  large,  or  under  the  control  of  their  owners 
and  to  stock  killed  that  have  escaped  from  their  owners 
and  gone  upon  the  railroad  track,  or  to  stock  that  have 
become  unmanageable  through  fright  and  run  upon  the 
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railroad  track.  It  is  next  insisted  that  the  warrant  is- 
sued by  the  justice  of  the  peace,  and  forming  the  basis 
of  this  action^  is  insufficient,  because  it  does  not  sufficientlj 
set  out  the  cause  of  action. 

While  the  warrant  might  have  been  fuller  and  more 
specific,  we  think  there  are  sufficient  allegations  in  the 
warrant  stating  a  cause  of  action  against  the  plaintiff  in 
error  to  render  it  free  from  the  objection  made.  But  if 
such  was  not  the  case,  we  are  of  opinion  that  the  plaintiff 
in  error  is  not  in  a  position  to  take  advantage  of  such  a 
defect  in  this  Court,  because  there  was  no  objection  made 
to  the  warrant  either  befor©  or  after  judgment  in  the 
Court  below.  If  the  warrant  had  been  insufficient,  there 
should  have  been  a  motion  made  in  the  Court  below  to 
arrest  the  judgment. 

As  to  the  insistence  of  the  defendant  in  error  that  he 
should  have  been  allowed  to  recover  for  the  damage  to 
his  wagon,  it  suffices  to  say  that  the  provisions  of  the 
Act  of  1891,  Chapter  101,  under  which  he  must  recover, 
if  he  is  entitled  to  recover  at  all  for  damage  to  his  wagon, 
it  not  being  contended  that  the  railroad  company  was 
guilty  of  any  fault  or  wrong  except  its  failure  to  fence 
its  track  at  the  point  where  the  accident  occurred,  make 
no  reference  to  wagons,  vehicles,  or  other  property,  except 
live  stock.  The  provisions  of  the  statute  do  not  give 
the  plaintiff  the  right  to  recover  for  the  damage  done  to 
his  wagon.  It  results,  therefore,  that  the  trial  Judge  was 
correct  in  not  allowing  any  recovery  upon  this  item  of 
property. 

There  is  no  error  in  the  judgment  of  the  Court  below, 
and  it  will  be  affirmed,  with  costs. 
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Bkownwbll-Dbews    Lumbee    Company  v.  East  Ten- 
nessee LuMBEB  Company. 

Writ  of  certiorari  denied  by  Supreme  Court. 
(Knoxville.     September  Term,  1912.) 

1.  Bbokkbs  and  Factobs. 
Distinction  between  stated. 

2.  FftiNGiPAL  AND  AoENT.     Right  Of  undiscloscd  principal. 

The  general  rule  is  that  an  undisclosed  principal  may  sue  upon 
any  contract  made  by  his  agent  within  the  scope  of  the  agent's 
authority.  But  the  undisclosed  principal  has  no  such  right 
when  at  the  time  the  contract  is  made  the  agent  and  the 
contracting  party  have  in  contemplation  other  property  than 
that  of  the  principal. 

3.  Samr. 

And  in  those  cases  where  an  undisclosed  principal  has  the  right 
to  sue  and  elects  so  to  do,  he  must  abide  by  the  contract 
as  made  by  his  agent. 


Fbom  Hamilton  Cofnty. 


Appeal  in  error  from  the  Circuit  Court  of  Hamilton 
County.       C.  R.  Evans,  Judge. 

EiCHMOND,  Chambebs  &  BowLiNG  and  C.  E.  Cabpen- 
TEB  for  Plaintiff  in  Error. 

MuBBAY  &  Lattimobe  for  Defendant  in  Error. 
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Mr.    Jusrice    Gate    delivered    the    opinion   of  the 
Court. 

In  this  action  the  plaintiff  in  error  seeks  to  recover  of 
the  defendant  in  error  the  price  of  a  carload  of  shingles 
shipped  by  it  to  the  defendant  in  error  in  October,  1906. 
The  defendant  in  error  resists  liability  upon  the  grounds 
that  it  never  in  fact  bought  the  Carload  of  shingles  in- 
volved from  the  plaintiff  in  error,  but  that  in  October, 
1906,  the  defendant  in  error  gave  an  order  to  the  Cypress 
Selling  Company,  Limited,  of  New  Orleans,  through  its 
agent,  Brazleton,  for  two  carloads  of  shingles,  one  hun- 
dred thousand  to  the  car.  That  one  car  was  to  be  of 
four-inch  best  and  one  car  to  be  "six-inch  economy.'' 
The  price  per  thousand  of  the  four-inch  best  was  fixed 
at  $3.55  per  thousand,  while  the  price  of  the  "six-inch 
economy"  was  fixed  at  $1.65  per  thousand.  That  this 
order  was  accepted  by  the  Cypress  Selling  Company, 
Limited,  and  that  it  agreed  to  ship  these  shingles  at 
the  prices  above  named.  The  defendant  in  error  denies 
that  it  had  anv  contract  relations  whatever  with  the 
plaintiff  in  error,  and  is  therefore  not  liable  to  it  for 
the  amount  of  the  account  sued  on. 

There  was  a  judgment  in  favor  of  the  plaintiff  in 
error  before  the  justice  of  the  peace.  Upon  appeal  to 
the  Circuit  Court  of  Hamilton  countv  the  case  was  tried 
before  the  Court  and  a  jury,  and  at  the  conclusion  of 
all  the  evidence  a  motion  was  made  by  the  defendant  in 
error  for  a  directed  verdict  in  its  favor,  and  was  sus- 
tained. 

Motion  for  a  new  trial  was  made  and  overruled,  and 
the  case  is  brought  to  this  Court  for  review,  and  the 
action  of  the  Circuit  Judge  in  granting  defendant  in 
error's  motion  for  a  directed  verdict  is  assigned  as  error, 
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the  insistence  being  that  the  Court  should  have  held  that 
the  plaintiff  in  error,  as  an  undisclosed  principal,  was 
entitled  to  maintain  this  action  against  the  defendant  in 
error  to  recover  the  price  of  the  carload  of  shingles  which 
it  is  shown  were  shipped  by  it  to  the  defendant  in  error. 
The  facts  necessary  to  a  consideration  of  the  question 
of  law  here  involved  are  as  follows:  The  Cypress  Sell- 
ing Company,  Limited,  is  a  corporation  organized  under 
the  laws  of  Louisiana;  its  business  is  exclusively  that  of 
selling  cypress  shingles  and  lumber,  and  other  manufac- 
tured products  from  cypress  timber.  It  has  the  partial 
or  exclusive  right  to  sell  the  output  of  twenty-two  plants 
manufacturing  cypress  lumber,  etc.,  in  the  state  of  Lou- 
isiana. The  stockholders,  officers  and  directors  of  the 
Cypress  Selling  Company,  Limited,  are  composed  of  in- 
dividuals who  are  interested  in  the  various  manufactur- 
ing plants  or  enterprises  whose  products  this  company 
is  engaged  in  selling.  In  fact,  it  seems  clear  from  the 
proof  that  the  Cypress  Selling  Company,  Limited,  is  a 
corporation  gotten  up  by  the  manufacturers  of  cypress 
timber  for  the  purpose  of  disposing  of  the  output  of  their 
plants,  and  it  is  reasonably  clear  that  its  right  to  dispose 
of  the  output  of  these  plants  is  exclusive,  although  it  is 
shown  in  the  proof  that  either  of  the  concerns  whom 
this  selling  company  represents  has  a  right  to  make  sales 
direct  to  the  trade,  yet,  in  such  events,  the  selling  com- 
pany is  entitled  to  its  commission  on  such  sales.  The 
custom  of  the  business  seems  to  be  about  as  follows :  The 
Cypress  Selling  Company,  Limited,  through  its  agents, 
solicits  orders  for  cypress  shingles  and  other  manufactured 
products  of  these  various  plants.  At  the  time  the  order 
is  taken  by  the  agent  of  the  selling  company,  it  is  not 
taken  with  reference  to  the  products  of  any  particular 
plant,  but  when  the  order  is  received  by  the  Cypress  Sell- 
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ing  Company,  Limited,  it  then  determines  for  itself 
with  which  plant  or  plants  it  will  place  the  order. 

The  order  here  involved  was  given  by  the  defendant 
in  error  to  a  man  by  the  name  of  Brazleton,  who  was  the 
agent  of  the  Cypress  Selling  Company,  Limited,  and 
whom  the  plaintiff  in  error  in  this  case  says  had  no  con- 
nection whatever  with  it  as  agent  or  otherwise.  When 
this  order  was  sent  in  to  the  office  of  the  Cypress  Selling 
Company,  Limited,  it  placed  an  order  for  the  car  of 
four-inch  best  with  the  plaintiff  in  error,  which  order 
was  filled  by  it  and  the  shingles  received  by  the  defendant 
in  error  at  Chattanooga,  but  without  any  knowledge  or 
notice  that  the  plaintiff  in  error  was  in  any  wise  con- 
nected with  the  shipment.  It  does  not  appear  from 
this  record  with  which  of  the  companies,  whose  products 
the  selling  company  was  engaged  in  selling,  the  order  for 
the  car  of  "six-inch  economy"  shingles  was  placed.  It 
does  appear,  however,  that  the  order  was  not  placed  with 
the  plaintiff  in  error,  nor  was  it  ever  filled  by  anyone  of 
the  concerns  above  referred  to,  and  it  does  appear  that 
the  defendant  in  error  was  very  greatly  damaged  by  rea- 
son of  the  failure  of  the  Cypress  Selling  Company,  Lim- 
ited, to  ship  the  carload  of  "six-inch  economy"  shingles. 
The  plaintiff  in  error  disclaims  any  liability  to  the  de- 
fendant in  error  on  account  of  the  failure  to  receive  the 
other  car  of  shingles  according  to  the  contract  made  with 
the  Cypress  Selling  Company,  Limited,  for  the  reason 
that  this  order  was  never  placed  with  it. 

The  foregoing  are  the  material  facts,  and  they  are 
undisputed  in  this  record,  and  the  question  for  our  de- 
termination is  purely  a  question  of  law. 

The  plaintiff  in  error  insists  that  it  has  the  right  as 
the  undisclosed  principal  in  this  contract  made  by  its 
agent,  the  Cypress  Selling  Company,  Limited,  to  enforce 
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thia  contract  against  the  defendant  in  error,  and  recover 
the  price  of  the  shingles.  On  the  other  hand,  the  de- 
fendant in  error  insists  that  there  was  no  privity  of  con- 
tract between  it  and  the  plaintiff  in  error;  that  its  trans- 
action was  with  the  Cypress  Selling  Company,  Limited, 
and  that  it  knew  nothing  whatever  of  the  plaintiff  in 
error,  or  by  what  method  the  order  given  to  the  selling 
company  would  be  filled. 

The  insistence  in  this  case  is  that  the  Cypress  Selling 
Company,  Limited,  was  merely  a  broker,  engaged  in 
selling  the  products  of  the  plaintiff  in  error's  mill,  and 
that  even  though  the  broker  failed  to  disclose  its  principal, 
yet  the  undisclosed  principal  may  have  the  benefit  of 
the  contract  and  maintain  a  suit  to  recover  the  price  of 
the  goods. 

We  are  referred  by  learned  counsel  for  the  plaintiff 
in  error  to  the  case  of  Spears  v.  Loague,  6  Cold.,  422, 
for  the  definition  of  a  broker.  That  case  involved  a 
question  of  revenue,  and  was  a  controversy  between  the 
plaintiff  in  error  and  the  County  Court  Clerk  of  Shelby 
county,  with  reference  to  the  issuance  of  a  license  to  the 
plaintiff  in  error. 

In  that  case  the  plaintiff  in  error.  Spears,  was  engaged 
in  the  business  of  soliciting  purchases  for  a  wholesale 
house  in  Cincinnati  and  other  cities,  and  when  orders 
were  obtained  for  goods  they  were  forwarded  to  the  houso 
for  whom  the  order  was  taken.  The  clerk  of  the  County 
Court  insisted  that  the  plaintiff  in  error  was  liable  for 
privilege  taxes  as  a  commission  merchant.  In  dispos- 
ing of  this  question,  the  Supreme  Court  defined  a  broker 
as  follows : 

"A  broker  is  an  agent  who  is  employed  to  negotiate 
sales  between  the  parties,  for  a  compensation  in  the  form 
of  a  commission,  which  is  commonly  called  brokerage. 
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In  the  proper  exercise  of  his  functions,  he  does  not  act 
in  his  o\vn  name,  but  only  as  a  middle  man.  His  busi- 
ness consists  in  negotiating  exchanges,  or  in  buying  and 
selling  stocks  and  goods,  ships  and  cargoes,  or  in  pro- 
curing insurance  and  settling  losses;  and,  according  as 
he  confines  himself  to  one  or  other  of  these  branches,  he 
is  called  an  exchange  broker,  a  stock  broker,  a  merchan- 
dise broker  or  an  insurance  broker." 

The  distinction  between  a  broker  and  a  factor  is  said 
to  be  that  the  factor  actually  has  possession  of  the  goods 
which  he  offers  for  sale,  and  therefore  has  a  special  prop- 
erty in  the  goods.  The  broker  has  no  possession  of  the 
goods  in  respect  to  which  he  negotiates  a  bargain,  and 
he  is  not  authorized  to  sell  in  his  own  name.  It  is  un- 
doubtedly the  general  rule  of  law  that  the  principal  is 
entitled  to  enforce  a  contract  negotiated  by  his  broker 
with  a  third  person,  and  this  is  so,  even  though  the  con- 
tract be  made  in  the  broker's  name  and  the  principal  is 
undisclosed.       19  Cyc,  290. 

In  Salladen  v.  Mitchell,  45  111.,  79,  it  was  held  that 
where  a  broker  was  not  entrusted  with  the  custody  or 
possession  of  the  goods,  but  only  employed  to  sell  them 
for  the  owner,  and  sells  them  in  his  own  name  without 
authority,  the  purchaser,  knowing  that  he  is  a  broker, 
the  owner  may  maintain  an  action  in  his  own  name  for 
a  breach  of  the  contract.  We  believe  the  general  rule 
to  be  almost  universal,  that  if  one  person  is  the  agent 
of  another,  the  latter,  as  to  all  transactions  falling  within 
the  scope  of  the  agency,  is  entitled  to  the  benefits  and 
subject  to  the  burdens  of  acts  done  and  contracts  made 
by  his  agent,  even  though  the  fact  of  the  existence  of  an 
agency  may  not  be  disclosed  to  the  other  contracting 
party.  In  support  of  this  proposition,  Judge  Freeman 
has  cited  a  vast  array  of  authorities,  to  which  reference 
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is  here  made,  in  his  note  to  the  case  of  Powell  v.  Wade, 
(109  Ala.,  95) ;  55  Am.  St.  Kep.,  917. 

In  the  case  annotated  by  Judge  Freeman,  and  above 
cited,  it  was  expressly  held  that  an  undisclosed  principal 
may  maintain  an  action,  a  written  contract  made  by  his 
agent  in  his  name  alone,  on  proof  that  in  making  the  con- 
tract the  agent  was  acting  for  such  principal. 

We  think,  however,  under  the  facts  of  this  case,  that 
it  may  be  seriously  questioned  as  to  whether  or  not  the 
sale  of  the  shingles  in  question  was  made  to  the  defend- 
ant in  error  by  the  Cypress  Selling  Company,  Limited, 
as  the  agent  of  the  plaintiff  in  error. 

As  before  stated,  it  was  not  disclosed  to  the  defendant 
in  error  that  anyone  was  involved  in  the  transaction  except 
itself  and  the  Cypress  Selling  Company,  Limited.  It 
does  not  appear  that  the  agent  of  the  Cypress  Selling 
Company,  Limited,  undertook  to  sell  to  the  defendant  in 
error  the  products  of  the  plaintiff  in  error's  mill.  In 
fact,  }t  was  undetermined  at  the  time  this  order  was  taken 
just  how  it  would  be  filled,  and  it  was  not  taken  with 
reference  to  the  output  of  the  plaintiff  in  error's  plant, 
or  in  contemplation  that  the  order  would  be  filled  by  it. 
In  other  words,  a  sale  of  the  plaintiff  in  error's  property 
was  not  contemplated  at  the  time  this  contract  was  made, 
and  it  was  entirely  in  the  discretion  of  the  Cypress  Sell- 
ing Company,  Limited,  to  place  this  order  as  a  whole, 
or  in  part  with  either  of  the  twenty-two  companies  whoso 
products  it  was  engaged  in  selling,  and  it  does  appear 
that  the  order  was  divided,  the  plaintiff  in  error  being 
given  the  order  for  one  car  of  shingles,  and  the  disposi- 
tion of  the  order  as  to  the  other  car  is  not  sho^vn.  Wo 
are  of  opinion  that  these  facts  take  this  case  out  of  the 
general  rule.  As  held  by  our  Supreme  Court,  a  broker 
has  no  right  to  contract  in  his  own  name.       Brazleton, 
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the  agent  of  the  Cypress  Selling  Company,  Limited,  at 
the  time  this  order  was  taken,  could  not  have  made  the 
contract  in  the  name  of  the  plaintiff  in  error,  for  at  that 
time  he  was  evidently  imadvised  as  to  how  the  order  would 
be  handled  by  his  principal.  He,  therefore,  made  the 
contract  in  the  name  of  his  principal,  the  Cypress  Sell- 
ing Company,  Limited,  and  we  are  of  opinion  therefore 
that  this  contract  was  not  made  by  the  Cypress  Selling 
Company,  Limited,  with  the  defendant  in  error,  as  the 
agent  of  the  plaintiff  in  error.  But  if  we  are  mistaken 
in  this  view  of  the  law,  there  is  a  well  recognized  excep- 
tion to  the  general  rule,  which  permits  the  undisclosed 
principal  to  sue  upon  a  contract  made  by  his  agent.  That 
oxception  is  this :  That  to  permit  the  undisclosed  prin- 
cipal to  maintain  a  suit  upon  a  contract  made  with  his 
agent,  it  must  appear  that  his  right  to  maintain  he  suit 
ivill  in  no  wise  impair  or  prejudice  the  rights  of  the  other 
contracting  party,  either  by  giving  something  less  than, 
or  substantially  different  from  what  he  contracted  for, 
or  by  depriving  him  of  some  privilege  or  defense  which 
he  had  the  right  to  believe  himself  entitled  to  when  con- 
tracting with  the  agent  without  knowledge  of  the  agency. 
Applying  that  principle  to  the  facts  of  this  case,  the  sit- 
uation is  simply  this:  The  plaintiff  in  error  seeks  as 
an  undisclosed  principal  to  recover  of  the  defendant  in 
error  the  price  of  the  carload  of  shingles  shipped  to  it  upon 
the  order  of  the  Cypress  Selling  Company,  Limited,  but 
denies  that  it  is  in  any  wise  responsible  to  him  for  the 
failure  of  the  selling  company  to  deliver,  or  have  deliv- 
ered, to  the  defendant  in  error  the  other  car  of  shingles. 
Tn  other  words,  in  this  case  to  permit  this  plaintiff  in 
error,  as  an  imdisclosed  principal,  to  maintain  this  suit, 
deprives  the  defendant  in  error  of  the  privilege  of  making 
a  defense,  to  which  it  is  justly  entitled  imder  the  facts 
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of  the  case  for  failure  of  the  selling  company  to  fully 
perform  its  contract.  In  other  words,  the  defendant 
is  entitled  to  litigate  this  contract  with  the  party  respon- 
sible for  the  failure  to  deliver  the  other  carload  of  shingles. 
To  require  it  to  litigate  with  any  other  party,  would 
deprive  it  of  a  right  which  it  has  under  the  contract,  and 
to  a  defense  which  upon  the  record  in  this  case  discloses 
merits. 

We  are  of  opinion  that  the  Cypress  Selling  Company, 
Limited,  could  not  divide  this  order  among  its  constituant 
companies  in  such  manner  as  to  permit  one  of  them  to 
recover  the  benefits  of  the  contract  without  also  assum- 
ing its  burdens  and  consequences  of  its  breach.  This 
principle  is  clearly  announced  by  Mr.  Mechem  in  his 
Work  on  Agency,  Sec.  769.  We  in  no  wise  controvert 
the  general  principle  so  ably  contended  for  by  able  coun- 
sel for  plaintiff  in  error,  and  the  numerous  authorities 
cited  in  support  of  this  rule  are  aptly  cited,  and  sustain 
the  rule.  It  is  unnecessary  for  us  to  specifically  notice 
each  of  the  authorities  cited  by  learned  counsel.  It  is 
sufficient  to  say  that  we  have  examined  them,  and  have 
reached  the  conclusion  that,  while  they  support  the  gen- 
eral rule  contended  for,  that  they  are  not  applicable  to 
the  facts  of  this  case. 

We  are  of  opinion,  first,  that  the  Cypress  Selling  Com- 
pany, Limited,  or  its  agent,  in  making  this  sale,  was  not 
acting  as  the  agent  of  the  plaintiff  in  error,  for  the  reason 
that  the  sale  was  not  made  with  reference  to  its  goods,  or 
the  products  of  its  plant.  On  the  other  hand,  if  the 
Cypress  Selling  Company,  Limited,  was  the  agent  of  the 
plaintiff  in  error  in  making  this  contract,  the  case  comes 
within  the  exception  above  indicated,  and  to  permit  the 
plaintiff  in  error  to  maintain  this  suit  under  the  facts 
of  this  case,  would  be  to  deprive  the  defendant  in  error 


590  COUET  OF  CIVIL  APPEALS, 

Lumbei'  Co.  v.  Lumber  Co. 

of  a  substantial  right  growing  out  of  the  contract,  and 
deprive  it  of  a  meritorious  defense  which  it  could  make 
if  sued  by  the  corporation,  with  which  it  contracted  as 
principal. 

For  these  reasons  we  think  the  action  of  the  Circuit 
Judge  in  directing  a  verdict  was  not  erroneous. 

Another  contention  of  the  defendant  in  error  is  that 
the  trial  Judge  permitted  the  plaintiff  below  to  introduce 
evidence  after  the  motion  for  a  directed  verdict  had  been 
made,  and  that  this  was  error,  and  that  the  motion  for  a 
directed  verdict  should  be  considered  upon  the  record  as 
it  stood  at  the  time  the  motion  was  made.  We  do  not 
agree  with  this  contention.  We  think  that  it  was  at 
least  within  the  discretion  of  the  trial  Judge  to  permit  this 
proof  to  be  offered  at  this  stage  of  the  trial.  But  for 
the  reasons  above  stated,  the  judgment  of  the  Circuit 
Court  is  affirmed  with  costs. 
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Nellie  Gbuvee  v.  Victory  Cordes  et  al. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
{Jackson.     April  Term,  1913.) 

1.  Amendments.     Statute  of  limitations.     Changing  action  from 

contract  to  tort. 

A  plaintiff  cannot  by  amendment  change  his  form  of  action 
and  cause  of  action  from  contract  to  tort  and  obviate  the 
running  of  the  statute  of  limitations  of  one  year  with  respect 
to  the  latter. 

2.  Cmcurr   Court  Practice.     Permitting  substitution   of  a   neir 

declaration. 

If  the  trial  Judge  permits  the  filing  of  a  new  declaration  as 
the  substitute  of  the  original  one  which  has  been  lost,  the 
substituted  declaration  must  be  treated  as  the  original  one 
and  plaintiff's  right  of  action  and  nature  of  action  must  be 
determined  therefrom,  and  the  applicability  of  the  statute  of 
limitations  must  be  determined  as  of  the  date  of  the  filing 
of  the  original  declaration,  although  a  new  feature  be 
introduced. 


From  Shelby  County. 


Appeal   in  error  from   the   Circuit  Court  of    Shelby 
County,  Division  No.  3.       A.  B.  Pittman,  Judge. 

W.  G.  Cavett  for  Plaintiff  in  Error. 

J.  P.  Holt  and  S.  P.  Walker    for    Defendant    in 
Error. 
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Mb.  Justice  Higgins  delivered  the  opinion  of  the 
Court. 

In  1906  Mrs.  Gruver,  whom  we  shall  call  plaintiff, 
instituted  this  suit  for  personal  injuries  against  the  de- 
fendants. It  was  tried  in  the  latter  part  of  the  year, 
so  it  is  stated,  but  there  are  no  minute  entries  to  that 
effect.  We  shall  assume  it  to  be  so.  The  case  was 
again  tried  in  1912.  At  the  conclusion  of  the  evidence 
the  Court  sustained  the  motion  of  the  defendants  for 
peremptory  instructions  based  principally  upon  the 
ground  that  the  right  of  action  was  barred.  This  action 
of  the  Court  is  assailed  here.  The  record  is  meager  in 
many  respects,  but  we  must  be  governed  by  it  in  our 
disposition  of  the  questions  arising. 

We  find  an  entry  on  the  minutes  of  the  September, 
1912,  term,  to  the  effect  that  it  satisfactorily  appeared  to 
the  Court  that  the  papers  in  the  cause  had  been  lost,  and 
that  plaintiff  was  permitted  to  file  her  "supplied  and 
amended  declaration  which  the  Court  is  pleased  to  permit 
filed  and  made  a  part  of  the  record,  and  likewise  de- 
fendants are  permitted  to  file  their  pleas  to  said  declara- 
tion." 

There  was  no  objection  to  the  filing  of  this  pleading  as 
and  in  the  place  of  the  original.  Among  other  pleas 
offered  to  the  new  declaration  was  one  to  the  effect  that 
the  right  of  action  therein  set  forth  was  barred  by  the 
statute  of  limitations.  This  was  the  plea  that  the  Court 
sustained.  We  find  that  subsequently  to  the  filing  of 
the  new  declaration  the  old  one  was  discovered,  and  per- 
mission was  given  to  file  or  present  it  for  consideration. 
It  is  stated  by  learned  counsel  for  defendants  that  plain- 
tiff treated  this  old  declaration  as  an  amendment  to  the 
new,  but  we  find  nothing  in  the  record  to  justify  this 
assertion. 
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Treating  the  original  declaraton  found  in  the  record 
as  genuine,  it  disclosed  a  right  of  action  by  an  injured 
tenant  against  his  landlord  for  breach  of  contract  to  re- 
pair. It  can  have  no  other  construction.  The  basis 
of  the  right  of  action  set  forth  in  the  supplied  declara- 
tion is  that  of  tort;  that  is,  negligent  breach  of  duty  by 
the  landlord  in  leasing  defective  premises.  The  differ- 
ence is  apparent. 

It  is  urged  by  learned  counsel  for  defendants  that  the 
supplied  declaration  introduced  a  new  cause  of  action, 
and  that  this  new  right  of  action  was  clearly  barred  by 
the  one  year  statute.  After  carefully  examining  the 
authorities  we  give  our  full  assent  to  the  proposition  that 
a  party  cannot,  by  way  of  amendment,  change  his  right 
of  action  from  contract  to  tort  and  obviate  with  respect 
to  the  latter  the  running  of  the  statue  of  limitaions.  The 
Tennessee  cases  so  holding  are  quite  numerous.  Burgie 
V.  Sparks,  11  Lea,  88;  Harmon  v.  Tyler,  112  Tenn.,  8; 
Allen  V.  Link,  5  Lea,  454;  Truesdale  v.  Thomas,  3  Lea, 
715 ;  Bryan  v.  Zarecor,  112  Tenn.,  503.  But  the  bar- 
rier in  the  way  of  defendants  is  a  record  entry  allowing 
plaintiff  to  file  a  substitute  declaration.  It  is  not  merely 
an  amendment ;  the  order  goes  further  and  allows  the  filing 
of  the  declaration  as  a  supplied  paper.  If  it  is  to  be 
treated  as  a  supplied  paper,  as  the  substitute  for  the 
original  declaration,  then  the  right  of  action  must  be 
tested  as  of  the  day  of  the  filing  of  the  original.  If 
defendants  had  objected  to  the  filing  of  the  amended 
declaration,  or  if  they  had  procured  a  revocation  of  the 
order  allowing  the  substitution  when  they  discovered  the 
original  declaration,  a  different  question  would  be  pre- 
sented. But  we  are  bound  to  give  effect  to  the  order 
of  the  Court  allowing  this  substitution.  Doing  so,  we 
must  look  upon  the  new  declaration  as  the  original  one. 
39 
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It  is  urged  that  from  an  inspection  of  what  is  claimed 
to  be  the  charge  of  the  Court  in  the  former  trial  it  clearly 
appears  that  the  case  was  disposed  of  upon  the  theory 
of  contract  alone.  A  document  that  purports  to  be  the 
charge  of  the  Court  is  annexed  to  the  record,  but  it  is  not 
signed  or  in  any  respect  authenticated.  We  cannot, 
therefore,  attach  any  weight  to  it. 

We  feel  constrained  to  take  the  view  that  His  Honor 
was  in  error  in  basing  his  decision  upon  the  statute  of 
limitations,  and  that  the  case  should  have  gone  to  the 
jury.  The  case  presented  in  the  proof  is  not  very  strong, 
but  we  do  not  believe  that  plaintiff  can  be  concluded  except 
by  the  verdict  of  a  jury.  The  judgment  of  the  lower 
Court  is  reversed  and  the  cause  remanded  for  a  new  trial. 
Defendants  will  pay  the  costs  of  this  Court. 

The  authorities  upon  which  our  disposition  of  the  case 
is  based  are  in  the  main  as  follows:  Telegraph  Co.  v, 
Ordway,  8  Lea,  563 ;  Cornelius  v.  Bank,  3  Tenn.  Chy.,  5; 
31  Cyc,  599.  These  authorities  are  to  the  effect  that 
when  the  Court  orders  the  filing  of  substitute  pleadings 
for  those  that  have  been  lost  the  substituted  pleadings 
must  be  treated  as  the  original  ones. 
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S.  K.  Martix  v.  Mary  E.  Kirk,  by  Next  Fries^d. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
{Jackson,     April  Term,  1913.) 

1.  Circuit  Court  Practice.     Judgment  by  default.     Absence  of 

defendant. 

Judgment  by  default  in  a  common  law  cause  standing  upon 
the  Circuit  Court  docket  is  not  autliorized  by  the  failure 
of  the  defendant  to  appear  in  i>erson  or  by  counsel  at  the 
time  the  case  is  called  for  trial  if  there  be  on  file  his  pleas 
putting  in  issue  the  esseutial  averment  of  plaintiff's  declara- 
tion. 

2.  Same.     Withdrawal  of  counsel  not  a  icUhdratcal  of  pleas. 

The  withdrawal  of  the  attorneys  of  defendant  from  a  case  does 
not  have  the  effect  of  w^ithdrawing  the  pleas  which' had  been 
theretofore  filed,  and  does  not  justify  the  rendering  of  a 
Judgment  by  default 


From  Shelby  County. 


Appeal   in  error  from  the    Circuit    Court  of    Shelby 
County,  Division  ^o.  1.       J.  P.  Young,  Judge. 

J.  Walter  Canada  for  Plaintiff  in  Error. 

Percy  &  Hughes,  J.  E.  McCadben  and  A.  W.  Biggs 
for  Defendant  iii  Error. 

Mr.  Justice  Hall  delivered  the  opinion  of  the  Court. 
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Tins  is  an  appeal  in  error  by  S.  R.  Martin,  from  a 
judgment  by  default  entered  upon  the  verdict  of  a  jury 
in  the  Circuit  Court  of  Shelby  county,  for  $25,000.00, 
in  an  action  for  damages  for  personal  injuries  sustained 
by  the  defendant  in  error,  Mary  E.  Kirk,  by  being  col- 
lided with  by  the  defendant's  automobile. 

The  suit  was  instituted  on  the  first  dav  of  December, 
1909,  the  damages  being  laid  in  the  summons  at  $5,000. 
Said  summons  was  executed  on  defendant  on  the  third 
day  of  December,  1909.  On  July  25,  1909,  defendant 
in  error  filed  her  original  declaration,  in  which  she  al- 
leged that  she  was  walking  across  Poplar  avenue,  in  the 
City  of  Memphis,  and  that  while  so  walking  an  automo- 
bile operated  by  an  agent,  sen^ant  or  employe  of  said 
defendant,  was  run  negligently,  recklessly  and  carelessly 
and  at  a  dangerous  and  excessive  rate  of  speed  along  the 
said  street  and  diagonally  across  the  same ;  that  no  signal 
or  warning  was  given  by  said  automobile,  and  that  it  was 
negligently,  carelessly  and  recklessly  run  against,  upon 
and  over  the  said  plaintiff,  inflicting  serious  and  painful 
injuries  upon  her. 

On  September  23,  1910,  the  defendant  Martin  filed 
a  plea  of  the  general  issue  and  one  of  contributory  negli- 
gence to  said  declaration. 

At  the  ifay  term,  1911,  of  said  Circuit  Court,  the 
plaintiffs  were  granted  leave  to  file  an  amended  declara- 
tion. On  November  1,  1911,  they  filed  an  amendment 
to  the  declaration,  by  adding  an  additional  count,  in 
which  they  reiterated  the  averments  of  the  original  decla- 
ration, and  added  that  the  automobile,  at  the  time  of  the 
accident,  was  being  operated  in  violation  of  an  ordinance 
of  the  city  of  Memphis,  regulating  the  speed  of  automo- 
biles being  operated  within  the  city  limits,  said  ordi- 
nance being  set  out  literally  in  said  amendment. 
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At  the  January  term,  1912,  of  sr-id  Circuit  Court,  an 
order  was  entered  in  said  cause,  upon  motion  of  plain- 
tiffs, giving  them  the  right  to  amend  the  summons  and 
increase  the  ad  damnum;  and  to  also  file  an  amended 
declaration. 

On  the  13th  day  of  March,  1912,  plaintiffs  did  file 
an  amended  declaration  containing  two  counts.  The 
averment  of  the  first  count  was  a  repetition  of  the  aver- 
ments of  negligence  contained  in  the  original  declaration, 
except  that  the  damages  were  laid  in  this  amended  decla- 
ration at  $25,000.00,  instead  of  $5,000.00. 

The  second  count  contains  substantially  the  same  aver- 
ments of  negligence  contained  in  the  amendment  filed  on 
November  1,  1911,  except  that  the  amount  of  damages 
was  laid  at  $25,000.00  instead  of  $5,000.00. 

On  the  same  day  that  this  amended  declaration  was 
filed,  the  cause  was  reached  on  the  docket  and  called  for 
trial.  The  plaintiff  being  present  with  her  counsel,  but 
the  Defendant  Martin  being  not  present  either  in  person 
or  by  counsel,  a  judgment  by  default  was  taken  against 
him,  notwithstanding  his  pleas  to  the  original  declara- 
tion were  on  file  and  had  not  been  disposed  of,  and  the 
amended  declaration  had  only  been  filed  that  very  day. 

A  writ  of  inquiry  was  immediately  awarded  and  a  jury 
empaneled  to  assess  the  damages,  who,  after  hearing  the 
evidence,  assessed  the  damages  in  Mrs.  Kirk's  favor,  and 
against  the  defendant  at  $25,000.00,  and  a  judgment  was 
entered  accordingly. 

Two  days  later,  and  at  the  same  term  of  the  Court,  the 
Defendant  Martin  appeared  in  Court  and  made  a  motion 
to  have  the  judgment  vacated  and  set  aside.  This  mo- 
tion was  supported  by  affidavits  of  the  defendant  and  an- 
other, in  which  it  was  sought  to  show  sufficient  cause  for 
the  defendant  not  being  in   Court  when  the  case    was 
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reached  on  the  docket  and  called  for  trial.  Defendant, 
in  his  affidavit,  stated  that  at  the  time  of  the  accident  in 
which  Mrs.  Kirk  was  injured  he  did  not  own  the  automo- 
bile in  question,  but  that  it  belonged  to  the  Smith-IIuger 
Company,  with  whom  he  was  connected ;  that  the  automo- 
bile was  not  being  driven,  at  the  time  of  the  accident,  by 
him  or  his  agent,  or  in  the  prosecution  of  his  business; 
that  some  weeks  before  the  case  was  reached  for  trial  and 
the  judgment  by  default  was  taken,  he  went  to  the  oiEce 
of  the  attorneys  for  plaintiff,  and  at  the  instance  and 
request  of  said  attorneys,  he  gave  his  deposition,  in  which, 
he  testified  to  the  foregoing  facts;  that  he  then  believed 
that  inasmuch  as  he  had  fully  disclosed  to  the  plaintiffs' 
attornevs  that  the  car  was  not  his ;  that  the  driver  was 
not  in  his  employ,  and  the  automobile  was  not  being 
operated  in  connection  with  his  business,  at  the  time  of 
the  accident,  plaintiffs'  attorneys  would  dismiss  the  suit 
against  him  and  seek  to  recover  against  the  Smith-Huger 
Company,  which  company  was  the  owner  of  the  car;  that 
this  belief  on  his  ])art  was  further  confirmed  by  the  fact 
that  on  the  21st  day  of  February,  1912,  plaintiffs  did 
institute  their  suit  in  the  District  Court  of  the  United 
States  for  the  Western  District  of  Tennessee,  at  Memphis, 
against  the  Smith-Huger  Company,  seeking  a  recovery  of 
damages  for  the  same  accident,  and  defendant  was  firmly 
of  the  belief  that  the  suit  against  him  would  not  be  further 
prosecuted,  and  that  this  was  the  reason  that  he  did  not 
appear  and  defend  said  suit  further. 

Thereupon,  the  trial  Judge,  over  the  objection  of  de- 
fendant, permitted  the  plaintiffs  to  offer  counter  affida- 
vits to  the  effect  that  on  divers  occasions  defendant  had 
admitted  to  plaintiff's  coimsel  and  others  that  said  automo- 
bile belonged  to  him,  and  was  being  operated  bv  his 
agent,  and  in  the  prosecution  of  his  business  at  the  time 
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of  the  injuries  to  Mrs.  Kirk;  that  plaintiffs,  after  the 
accident^  first  instituted  suit  against  the  Smith-Huger 
Company  for  said  injuries,  but  upon  being  informed  by 
the  defendant  that  the  automobile  did  not  belong  to  the 
Smith-Huger  Company,  but  was  the  property  of  defend- 
ant, and  was  being  operated  by  an  agent  of  his  at  the 
time  of  the  accident,  and  in  the  prosecution  of  his  busi- 
ness, they  dismissed  their  suit  against  the  Smith-Huger 
Company  and  brought  suit  against  the  defendant;  that 
in  view  of  these  facts  the  defendant  was  estopped  from 
offering  the  defense  that  said  automobile  did  not  belong 
to  him,  and  was  not  being  operated  by  his  agent,  and  in 
the  prosecution  of  his  business. 

Upon  these  counter  affidavits  being  introduced  and 
read,  defendant  asked  leave  of  the  Court  to  offer  further 
affidavits,  in  rebuttal  to  the  statements  contained  in  said 
counter  affidavits,  or  in  explanation  thereof,  and  that  he 
also  be  permitted  to  testify  in  open  Court  in  rebuttal  to 
or  in  explanation  of  said  counter  affidavits,  but  the  Court 
declined  to  permit  him  to  do  so,  and  overruled  his  mo- 
tion to  vacate  and  set  aside  the  judgment. 

While  there  are  a  number  of  errors  assigned  to  the 
judgment  of  the  Court  below,  in  the  view  we  take  of  the 
case,  it  will  only  be  necessary  for  us  to  consider  but  two 
of  them.  These  are  the  second  and  third  assignments, 
and  are  to  the  effect  that  the  Court  erred  in  permitting 
the  judgment  by  default  to  be  taken  against  defendant, 
when  his  pleas  to  the  declaration  were  on  file  and  remained 
undisposed  of,  and  notwithstanding  his  pleas. 

The  record  expressly  shows  that  at  the  trial  upon  the 
^vrit  of  injury,  no  evidence  was  introduced  showing  that 
the  defendant  owned  the  car  in  question,  or  that  it  was 
being  driven  by  his  agent  and  in  the  prosecution  of  his 
business  at  the  time  of  the  accident,  but  simply  evidence 
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as  to  the  manner  of  the  accident  and  the  extent  of  Mrs. 
Kirk's  injuries  was  offered. 

It  is  insisted  by  counsel  for  the  plaintiffs  below  that 
the  judgment  by  default  was  authorized  by  Rule  9  of 
that  Court,  This  rule  appears  in  the  record,  and  is  as 
follows :  "When  a  case  is  called  for  trial  if  the  plaintiff 
is  ready  and  the  defendant  is  not  present  by  himself  or 
coimsel,  the  plaintiff  may  have  judgment  by  default  and 
submit  the  cause  of  action  to  ascertain  the  amount  thereof 
to  a  jury,  or  to  the  Court  sitting  without  a  jury." 

It  is  insisted  by  defendant  that  this  rule,  if  to  be  eon- 
strued  as  authorizing  a  judgment  by  default  against  a 
defendant  for  failing  to  be  in  Court  when  his  case  is 
reached  for  trial,  notwithstanding  his  pleas  are  on  file 
undisposed  of,  is  inconsistent  with  law  and  contravenes 
the  statute.  Upon  the  other  hand,  it  is  insisted  by  coun- 
sel for  plaintiffs  that  this  rule  is  not  inconsistent  with 
any  statute,  but  conforms  to  Sec.  2951  of  the  Code  of  1858 
(Shannon's  Code,  Sec.  4678),  which  is  as  follows:  ^*If 
the  defendant  fail  to  appear  and  defend  at  the  time  pre- 
scribed by  law,  judgment  by  default  may  be  taken  against 
him." 

It  is  insisted  by  counsel  for  defendant  that  the  above 
section  relates  to  a  failure  upon  the  part  of  the  defendant 
to  plead  within  the  time  prescribed  by  law,  and  not  to 
his  failure  to  be  present  in  Court  when  the  case  is  called 
for  trial  and  after  his  pleas  have  been  filed.  But  it  is 
insisted  by  counsel  for  plaintiff  that  failure  upon  the  part 
of  the  defendant  to  plead  is  governed  by  another  section 
of  the  Code.  This  section  is  4239  of  the  Code  of  1858 
(Shannon's  Code,  6077),  and  is  as  follows:  "The  de- 
fendant shall  appear  and  demur  or  plead  within  the  first 
two  days  after  the  time  alloted  for  filing  the  declaration, 
or  otherwise  the  plaintiff  may  have  judgment  by  defanlt. 
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This  section  appears  in  both  Codes  under  the  head: 
"Of  practice  of  the  Circuit  Court."  AVhile  the  first  sec- 
tion quoted  appears  under  the  head:  "Of  a  trial  and  its 
incidents." 

Finding  the  construction  of  these  two  sections  doubt- 
ful, and  being  uncertain  as  to  their  proper  interpretation, 
we  have  taken  the  pains  to  examine  the  original  Act  of 
1794,  Chapter  1,  from  which  they  were  both  taken,  which 
act  is  a  part  of  the  acts  of  the  Territorial  Assembly,  and 
was  passed  September  29,  1794,  and  is  entitled:  "An 
act  to  amend  an  act  establishing  Courts  of  law,  and  for 
regulating  proceedings  therein."  Sec.  '26  of  said  act 
provides  as  follows: 

"And  be  it  enacted.  That  the  following  rules  and 
methods  shall  be  observed  in  the  said  Courts,  viz. : 

"That  every  plaintiff,  or  his  attorney,  when  employed 
in  any  suit,  in  any  of  the  Courts  of  this  government,  shall 
file  his  declaration  in  the  clerk's  office  any  time  within 
the  first  three  days  of  the  term  to  which  the  writ  is  made 
returnable,  and  on  failure  thereof  such  suit  shall  be  dis- 
missed by  the  Court  at  the  cost  of  the  plaintiff;  which 
cost  being  paid  by  said  plaintiff  to  the  clerk  of  said 
Court,  he  or  they  paying  such  costs  in  consequence  of  a 
declaration  not  being  filed  in  due  time  as  aforesaid,  may 
warrant  such  attorney  for  all  such  costs  by  him  paid  as 
aforesaid ;  and  the  receipt  of  the  clerk  shall  and  may  be 
given  in  evidence  in  support  of  such  claim;  and  the  jus- 
tice before  whom  such  warrant  shall  be  tried,  may  give 
judgment  and  issue  execution  thereon;  and  such  attorney 
shall  be  further  liable  to  the  action  of  such  plaintiff,  for 
such  damages  as  he  or  they  may  have  sutained  in  couvse- 
quence  of  such  declaration  not  having  been  filed  as  afore- 
said. 
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"The  defendant  shall  appear  and  plead  or  demur  within 
the  first  three  days  after  the  time  allowed  for  filing  the 
declaration,  otherwise  the  plaintiff  may  have  judgment 
by  default,  which  in  actions  of  debt  shall  be  final,  unless 
where  damages  are  suggested  on  the  roll;  and  in  that 
case,  and  in  all  others  not  herein  specially  provided  for, 
where  the  recovery  shall  be  in  damages,  a  writ  of  inquiry 
shall  be  executed  at  the  next  succeeding  term;  provided, 
that  where  the  tenure  of  the  action  requires  special 
pleading,  the  time  for  pleading  may  be  enlarged. 

*'Where  the  defendant  pleads  specially,  the  plaintiflF 
shall  reply  or  demur  within  tiree  days  after  the  time 
allowed  for  filing  the  declaration,  or  a  non  pros  may  be 
entered  by  the  defendant ;  and  if  the  plaintiff  replies,  and 
in  his  replication  tenders  an  issue,  the  defendant  shall 
join  issue  or  demur  in  throe  days,  otherwise  the  plaintiff 
may  have  judgment;  and  where  the  defendant  rejoins  to 
the  plaintiff's  replication,  he  shall  file  his  rejoinder  within 
three  days,  or  judgment  shall  go  against  him,  imless  the 
time  for  pleading  shall  be  enlarged  as  aforesaid;  and  the 
same  time  shall  be  given,  and  rules  observed  through  the 
whole  course  of  the  proceedings." 

The  foregoing  are  all  the  provisions  appearing  in  said 
original  act  relating  to  the  taking  of  judgments  by  de- 
fault, and  after  a  careful  reading  of  the  provisions  of 
this  original  act,  we  are  of  opinion  that  the  two  sections 
of  the  Code  hQreinbefore  referred  to  both  relate  to  a 
failure  upon  the  part  of  the  defendant  to  plead  within 
the  time  prescribed  by  law,  and  the  first  section  quoted 
does  not  relate  to  the  defendant's  failure  to  appear  in. 
Court  after  he  has  filed  his  pleadings  and  be  present 
when  his  case  is  called  for  trial.  We  are  confirmed  in 
this  conclusion  after  an  examination  of  the  following 
cases:     Perry  i\  Starke,  10  Hum.,  574;  Masonic  Asso- 
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cialion  v.  Cook,  3  Head,  313;  Williains  v.  Bank,  1 
Coldw.,  44;  Williams  v.  Inman,  5  Coldw.,  267.  These 
cases  were  all  cases  wherein  judgment  by  default  was 
taken  against  said  defendants,  respectively,  for  their  fail- 
ure to  plead  within  the  time  prescribed  by  the  statute,  and 
the  first  section  of  the  Code  therein  set  out  is  referred 
to  as  authorizing  said  judgments  by  default.  In  none 
of  these  cases  had  the  defendants  plead  or  demurred  to 
the  declaration  and  no  pleas  were  on  file  at  the  time 
the  judgment  by  default  was  taken;  and  we  have  been 
unable,  after  a  diligent  search  of  our  own  decisions,  to 
find  any  case  where  a  judgment  was  taken  against  a 
defendant  by  default  for  failing  to  appear  in  Court  when 
the  cause  was  reached  for  trial,  notwithstanding  his 
pleas  were  on  file  and  undisposed  of. 

Upon  the  other  hand,  it  was  held  by  our  Supreme  Court 
in  the  case  of  Cummings  et  al.  v.  Wallace,  4  Heisk.,  102, 
to  be  error  upon  the  part  of  the  trial  Court  to  permit  a 
judgment  by  default  to  be  taken,  where  one  of  the  de- 
fendant's pleas  was  on  file  and  remained  undisposed  of. 
This  suit  was  brought  in  the  Circuit  Court  of  Van  Buren 
county  by  the  plaintiff  as  guardian,  etc.,  against  defend- 
ants upon  a  not-e  for  $751.42.  Defendant  Cummings 
filed  three  several  pleas.  Upon  motion  of  the  plaintiff 
two  of  the  pleas  filed  by  said  defendant  Avere  stricken 
out.  The  Defendant  Stewart,  who  was  sued  jointly 
with  Cummings,  as  administrator,  and  in  his  own  wrong, 
withdrew  the  pleas  filed  by  him,  and  thereupon  a  judg- 
ment by  default  was  entered  against  both  of  said  defend- 
ants. The  Court,  in  passing  upon  the  validity  of  the 
judgment,  said: 

"Two  of  the  three  pleas  of  Cummings  being  stricken 
out,  left  one  of  them  undisposed  of;  which  of  the  three 
were  thus  stricken  out  does  not  appear. 
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Upon  the  last  plea  a  replication  might  have  been  filed, 
of  such  a  character  as  to  cure  its  defects,  and  sustain  a 
verdict  upon  it;  and  such  being  the  case,  it  was  error  to 
take  a  judgment  by  default  against  Cummings." 

To  the  same  effect  is  the  case  of  Young  v.  Fentress, 
10  Hum.,  151.  We  are  of  opinion  that  where  the  de- 
fendant has  plead  to  the  declaration  and  his  pleas  are 
on  file  undisposed  of  when  the  case  is  called  for  trial, 
his  failure  to  appear  does  not  authorize  the  plaintiff  to 
call  him  out  and  take  judgment  by  default  against  him 
notwithstanding  his  pleas.  Of  course,  if  the  pleas  are 
defective  and  invalid  for  any  reason,  the  plaintiff  may 
demur  to  them  or  move  to  strike  them  out,  and  upon 
their  being  stricken  out,  if  the  defendant  fails  to  plead 
over,  judgment  by  default  may  be  taken.  But  if  no 
disposition  is  made  of  the  pleas,  as  was  the  case  in  the 
suit  at  bar,  the  plaintiff  is  required  to  prove  his  case — 
that  is,  he  is  required  to  meet  the  burden  cast  upon  him 
by  the  pleas,  just  as  though  the  defendant  Avas  in  Court. 

"When  an  answer  or  other  pleading  of  a  defendant, 
raising  an  issue  of  law  or  fact,  is  properly  on  file  in  the 
case,  no  judgment  by  default  can  be  entered  against  him ; 
to  authorize  a  default,  the  answer  or  other  pleading  must 
be  disposed  of  by  motion,  demurrer,  or  in  some  other 
manner.  Even  though  the  plea  filed  by  defendant  is 
bad  in  form  or  substance,  yet  if  it  does  not  admit  plain- 
tiff's case,  the  latter  cannot  have  judgment  for  want  of  a 
plea,  unless  the  plea  is  such  that  it  may  be  treated  as  a 
mere  nullity,  or  where  it  has  been  expressly  or  tacitly 
withdrawn."  Cyc,  Vol.  23,  750,  and  the  many  cases 
there  cited. 

In  view  of  these  authorities,  we  are  of  opinion  that 
Rule  9  of  the  Court  below,  insofar  as  it  authorizes  a 
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judgment  by  default,  notwithstanding  the  defendant  has 
filed  his  pleas  to  the  declaration,  and  his  pleas  remain 
undisposed  of,  is  inconsistent  with  law  and  contravenes 
the  statute,  and  is  void. 

But  it  is  insisted  that  no  pleas  were  filed  to  the 
amended  declaration  of  March  13,  1912,  and  that  the 
judgment  by  default  was  on  the  amended  declaration. 
The  record  fails  to  show  that  the  judgment  by  default 
was  taken  on  the  amended  declaration.  The  judgment 
itself  does  not  show  upon  what  declaration  it  was  taken ; 
but  there  is  a  statement  of  the  trial  Judge  appearing  in 
the  bill  of  exceptions  made  a  part  of  the  record,  that  the 
judgment  was  on  the  original  declaration.  However 
this  may  be,  we  are  of  opinion  that  the  amended  declara- 
tion, upon  being  filed,  incorporated  itself  into  and  became 
a  part  of  the  original  declaration,  it  not  having  brought 
forth  a  new  cause  of  action,  and  purports  in  the  second 
count  thereof  to  be  an  amendment  to  the  original  declara- 
tion. Railroad  v.  House,  104  Tenn.,  109 ;  Railroad  v. 
Cargile,  105  Tenn.,  028.  However,  if  it  could  be  said 
that  the  amended  declaration  was  an  independent  and 
complete  declaration  within  itself  and  superseded  the 
original  declaration,  we  think  the  defendant  was  entitled 
to  a  reasonable  time  in  which  to  plead  to  it.  This  was 
not  given  him.  But  the  record  shows  that  the  judgment 
bv  default  was  taken  on  the  same  dav  that  this  amended 
declaration  was  filed  and  in  all  probability,  immediately 
after  it  was  filed. 

It  is  next  insisted  that  the  pleas  to  the  original  declara- 
tion w^re  withdrawn.  This  insistence  is  based  upon  the 
fact  that  counsel  who  had  filed  the  pleas  for  defendant, 
withdrew  their  connection  with  the  case,  before  the  judg- 
ment by  default  was  taken,  and  that  their  withdrawal 
had  the  effect  of  withdrawing  the  pleas. 
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It  appears  from  the  counter  affidavits  on  file  that  a 
policy  of  insurance  was  taken  out  in  defendant's  name  in 
the  Standard  Accident  Insurance  Company  of  Detroit, 
Mich.,  insuring  defendant  against  accident  growing  out 
of  the  operation  of  said  automobile,  to  the  amount  of 
$5,000.00,  and  in  case  of  injury  to  any  person  growing 
out  of  the  operation  of  said  autmobile,  upon  suit  being 
brought  by  the  person  injured,  it  was  the  duty  of  said 
insurance  company  to  assume  the  defense  of  such  action 
for  the  defendant;  and  it  appears  that  the  pleas  of  the 
defendant  were  filed  by  counsel,  who,  in  fact,  represented 
the  insurance  company ;  but  the  pleas  appear  as  the  pleas 
of  the  defendant. 

We  are  of  opinion  that  the  fact  that  defendant's  pleas 
were  filed  by  counsel  employed  by  the  insurance  company, 
whose  legal  obligation  it  was,  under  the  terms  of  the 
policy  to  defend  the  suit  for  him  and  employ  counsel  to 
represent  him,  and  their  subsequent  withdrawal  did  not 
have  the  effect  of  withdrawing  the  defendant's  pleas. 
They  were  the  pleas  of  the  defendant,  and  he  was  en- 
titled to  the  benefit  of  them  after  they  were  filed. 

Three  cases  are  cited  in  the  brief  of  counsel  represent- 
ing appellees,  which,  it  is  contended,  sustain  their  con- 
tention that  the  withdrawal  of  defendant's  counsel,  carried 
with  it  the  pleas.  These  cases  are  Lytle  v,  Custead 
(Texas  Court  of  Civil  Appeals),  23  S.  W.,  451;  Henck 
V.  Todhunter,  7  H.  &  J.,  275,  16  Am.  Dec.,  300;  Rix> 
Grande  I.  &  C.  Co.  v.  Gildersleeve,  174  U.  S.,  602,  43 
L.  Ed.,  1103.  We  have  not  had  access  to  any  of  the 
cases  except  the  latter. 

In  that  case  we  find  upon  examination,  that  the  de- 
fendant's appearance  was  entered  by  H.  L.  Pickett,  an 
attorney,  who  later  appeared  in  Court  without  any  fur- 
ther steps  having  been  taken  and  withdrew  the  appear- 
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ance,  and  the  defendant  having  been  duly  sensed  with 
process  and  no  further  appearance  being  entered,  a  judg- 
ment by  default  was  taken,  and  the  Court  refused  upon 
appeal  to  set  it  aside. 

From  a  reading  of  the  portion  of  the  opinion  quoted 
in  counseFs  brief  from  the  case  of  Henck  v.  Todhunter, 
supra,  that  was  also  a  case  where  the  defendant's  appear- 
ance was  entered  by  an  attorney  and  the  appearance  sub- 
sequently withdrawn.  We  do  not  think  that  either  of 
these  cases  are  controlling  of  the  case  at  bar. 

"If  the  attorney  who  had  entered  an  appearance  for 
defendant  withdraws  his  appearance,  although  without 
leave  of  Court,  before  further  proceedings  are  had,  judg- 
ment by  default  for  want  of  an  appearance  may  then  be 
taken."  23  Cyc,  743,  citing  Henck  v.  Todhunter,  7 
Harr.  &  J.  (Md.),  275 ;  Rio  Grande  I.  &  C.  Co.  v.  Gilder- 
sleeve,  175  U.  S.,  603. 

"But  the  withdrawal  of  the  attorney's  appearance 
after  the  filing  of  a  plea  does  not  withdraw  the  plea  so 
as  to  justify  a  judgment  by  default."  23  Cyc,  743, 
citing  Mason  v.  Abbott,  445 ;  Muenster  v.  Freamont 
National  Bank,  92  Tex.,  422,  49  S.  W.,  362;  Field  v. 
Fowler,  62  Tex.,  65. 

We  are  of  opinion,  therefore,  that  the  judgment  of 
the  Court  below  is  erroneous,  and  it  will  be  reversed  and 
the  cause  remanded  to  the  Court  below  to  be  further  pro- 
ceeded with  in  accordance  with  this  opinion. 

The  plaintiiFs  below  will  pay  the  costs  accruing  upon 
this  appeal. 
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E.  M  Lowe,  Adm'r,  v.  W.  W.  Collins. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
(Nashville.     December  Term,  1912.) 

1.  Death  by  Wrongful  Act.     Mutual  combat.     Self-defense. 

In  an  action  by  the  administrator  of  a  party  killed  in  a  per- 
sonal difficulty  the  slayer  cannot  rely  upon  the  plea  of  self- 
defense  if  the  encounter  resulting  in  the  death  was  mutually 
and  w^lllingly  entered  into. 

2.  Same. 

In  such  case  the  defendant  cannot  defeat  the  right  of  action 
by  showing  that  the  deceased  and  he  mutually  and  willingly 
engaged  in  a  combat  fraught  with  danger  to  life,  nor  can 
he  excuse  himself  upon  the  ground  that  the  deceased  by 
willingly  engaging  in  the  difficulty  waived  the  right  to  com- 
plain of  the  result. 


Fkom  Giles  County. 


Appeal  in  error  from  the  Circuit  Court  of  Giles  County. 
W.  B.  Turner^  Judge. 

Walter  Faulkner  and  eT.  Xl.  Adams  for  Plaintiff  in 
Error. 

E.  E.  EsLicK  for  Defendant  in  Error. 

Mr.    Justice  IIiggins    delivered    the   opinion   of    the 
Court. 
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Plaintiff  in  error  brought  suit  against  CoUins  in  the 
Circuit  Court  of  Giles  County  to  recover  damages  for  the 
alleged  wrongful  killing  of  his  intestate,  G.  H.  Lowe. 
Verdict  and  judgment  were  for  the  defendant  Collins. 
Lowe  appeals  and  seeks  rfeversal. 

The  first  assignment  of  error  is  to  the  effect  that  there 
is  no  evidence  to  support  the  verdict  The  killing  of 
Lowe  by  Collins  in  a  personal  difficulty  was  admitted. 
The  chief  plea  was  that  of  justification.  The  assignment 
under  consideration  therefore  is  that  there  is  no  material 
evidence  to  warrant  the  finding  by  the  jury  that  the  de- 
fendant acted  in  self-defense.  There  is  a  great  deal  of 
testimonv  to  the  effect  that  Lowe  made  the  first  demonstra- 
tion  and  that  he  thereby  put  Collins  in  peril  and  that  Col- 
lins shot  to  protect  himself.  It  is  urgeil  on  the  other 
hand  that  the  proof  showed  beyond  controversy  that  Col- 
lins was  the  aggressor  and  had  no  legal  right  of  defense, 
and  hence  the  jury  were  not  authorized  to  decide  in  his 
favor  upon  that  theory.  But  we  find  evidence  negativ- 
ing this  contention  and  presenting  a  disputed  question. 
We  therefore  must  overnile  this  assignment. 

But  we  find  that  liis  Honor,  the  trial  Judge,  committed 
some  errors  of  law  which,  in  our  judgment,  necessitate 
reversal.  It  was  the  contention  of  the  plaintiff  below 
that  soon  after  his  intestate,  a  physician,  moved  into  the 
neighborhood  in  which  the  defendant  lived  and  enjoyed 
some  prominence,  the  latter  conceived  an  animosity  toward 
the  former  and  determined  to  drive  him  from  the  conmiu- 
nity;  that  he  began  the  circulation  of  reports  that  would 
materially  damage  Lowe  as  a  physician,  these  reports 
being  to  the  effect  that  ho  was  either  mentally  unsound  or 
the  user  of  narcotics;  that  Collins  repeated  these  charges 
time  and  time  again  and  admitted  so  much  to  Lowe,  and 
pursued  this  course  of  irritation ;  that  on  the  day  of  the 
40 
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killing  he  purposely  sought  an  interview  with  Lowe,  who 
was  preparing  to  leave  the  community,  with  the  intention 
of  provoking  him  into  a  difficulty,  the  issue  of  which  would 
be  his  death;  and  that  pursuant  to  this  purpose  he  did 
agress  upon  Lowe  and  provoked  a  difficulty  and  shoot  hiin. 

There  is  much  in  this  record  which  tends  to  show  or 
lend  support  to  this  contention.  Plaintiff  below  had  the 
right  to  have  this  theory  and  its  legal  aspects  presented  to 
the  jury.  We  feel  constrained  to  hold  that  his  Honor 
did  not  submit  these  theories  in  his  original  instructions, 
and  that  he  should  have  given  in  charge  the  third  request. 
Tihis  request  was  in  siibstance  that  if  defendant  armed 
himself  with  a  deadly  weapon  and  sought  a  meeting  with 
the  deceased  for  the  purpose  of  arousing,  insulting  and 
provoking  dieceased,  and  with 'the  intention  of  thus  engag- 
ing in  a  difficulty  and  having  a  pretext  for  inflicting  bodily 
harm,  and  did  thus  bring  on  a  difficulty  and  shoot  and 
kill  deceased,  he  could  not  rely  upon  the  plea  of  self-de- 
fense, unless  he  had  notified  Lowe  after  prolongation  of 
the  difficultv  that  hie  withdrew  from  the  same. 

The  first  and  second  special  requests  suggest  -the  theory 
of  the  plaintiff  in  error,  but  they  are  subject  to  the  criti- 
cism tliat  they  leave  out  of  view  the  right  of  Collins,  al- 
though in  a  manner  the  aggressor,  to  rely  upon  the  plea  of 
self-defense.  Foutch  v.  State,  11  Pickle,  711.  The  rule 
is  that  if  the  party  beginning  the  encounter  does  so  with 
no  intention  of  inflicting  bodily  harm,  he  may  rely  upon 
self-defense,  and  that  in  order  to  deprive  him  of  this  right 
he  must  have  begun  the  controversy  for  the  purpose  of  af- 
fording a  pretext  for  inflicting  great  bodily  harm  or  of  kill- 
ing his  adversary.  The  substance  of  the  fourth  request  was 
that  if  Collins'  and  Lowe  voluntarily  engaged  in  a  diffi- 
culty or  met  and  agreed  to  flght  Avifh  deadly  weapons,  or 
met  by  appointment  and  agreed  to  engage  in  combat,  Col- 
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lins  could  not  rely  upon  his  plea  of  self-defense.  This 
proposition  struck  the  Court  at  first  view  as  unsound. 
Upon  meditating  the  same,  however,  and  upon  investigat- 
ing the  authorities,  we  have!  been  convinced  that  the  point 
raised  is  a  good  one  and  that  his  Honor  should  have  sub- 
mitted it  to  the  jury.  See  the  extensive  annotations  to 
the  case  of  Monns  v.  Miller,  20  L.  R  A.  X.  S.,  907; 
Groton  v.  Glidden,  84  Me.,  883 ;  Adams  v.  Wagiier,  5  Am. 
Hep.  230.  This  latter  case  contains  an  interesting  dis- 
cussion of  the  reasons  for  liolding  that  parties  cannot  thus 
waive  the  right  to  complain  in  a  Court  of  justice  of  in- 
juries received  as  the  result  of  an  unlawful  act,  although 
consented  to.  We  are  convinced  of  the  soundness  of  this 
view.  Society  declines  to  vest  the  individual  with  the 
right  thus  to  jeopardise  or  sacrifice  his  life.  Society  will 
not  grant  immunity  to  a  person  who  act^  upon  an  invita- 
tion to  slay.  The  talcing  of  human  life  must  be  the  de- 
mand of  stem  necessity,  the  unavoidable  means  of  self- 
protection.  The  destruction  of  another  for  any  other 
purpose  cannot  be  justified  even  upon  the  most  unequivo- 
cal consent.  Hence  the  killing  of  another  in  such  man- 
ner must  be  held  a  death  by  wrongful  act  entitling  the  next 
of  kin  to  sue. 

We  feel  constrained  to  reverse  and  remand  the  cause  for 
a  new  trial.  Defendant  in  error  will  pay  the  costs  of  this 
Court. 
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Clement  A.  Peneose  v.  C  D.  Smith. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
(Jackson.      April  Term,  1913.) 

Payment.    Accord  and  satisfaction.    Acceptance  of  a  check  for 
smaller  amount, 

A  creditor  to  whom  were  due  several  matters  of  account  sent 
a  statement  of  the  amount  claimed  by  him  to  his  debtor. 
The  latter  responded  that  he  did  not  owe  the  amount  claimed 
and  in  good  faith  disputed  the  right  of  the  creditor  to  demand 
so  much,  but  stated  his  willingness  to  pay  a  specific  sum 
stated  by  him  in  full  satisfaction  of  all  demands  held  by  the 
creditor  against  him.  The  debtor  enclosed  with  this  letter 
a  cheek  for  the  amoimt  which  he  claimed  to  be  the  amount 
due,  accompanied  by  the  statement  that  if  the  check  was  to 
be  accepted  it  must  be  treated  as  in  full.  The  creditor 
retained  the  check  and  cashed  it.  He  thereupon  instituted 
suit  for  the  difference  between  the  check  and  the  amount  of 
the  original  account.  Held^  That  he  w^as  estopped  to  make 
other  or  further  demand,  and  that  the  check  was  to  be 
treated  as  a  payment  and  satisfaction  in  full. 


From  Shelby  County. 


Appealed  from  the  Chancery  Court  of  Shelby  County^, 
Part  2.     Fkaxcis  Fentress^  Chancellor. 

Myers  &  Baxks  for  Complainant. 
Carutiiers  Ewixg  for  Defendant. 
Mr.  Justice  Hall  delivered  the  opinion  of  the  Court. 
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This  bill  was  brought  by  Dr.  Clement  A.  Penrose,  of 
Baltimore,  Md.,  against  defendant,  C.  D.  Smith,  to  re- 
cover on  an  aceoimt  alleged  to  be  due  for  medical  services 
rendered  to  the  defendant's  wife  and  daughter.  The  ac- 
count rendered  M-as  for  $1,548.00,  on  w^hich  there  had 
been  paid  by  the  defendant  $875.00,  leaving,  according  to 
the  claim  of  Dr.  Penrose,  a  balance  due  of  $673.00,  with 
interest. 

The  account  rendered  wa«  itemized,  and,  coming  from 
another  state,  was  sworn  to  in  accordance  with  the  pro- 
visions of  the  statute  relating  to  such  accounts. 

The  defendant  denied,  on  oath,  the  justice  of  the  ac- 
count and  claimed  that  he  had  paid  complainant  more  than 
he  in  fact  owed  him ;  that  his  charge©  were  exorbitant  and 
unreasonable;  many  of  his  visits  were  unnecessary  and 
not  made  in  the  exercise  of  good  faith,  or  an  honest  judg- 
ment as  to  the  necessity  therefor,  and,  therefore,  he  was 
not  indebted  to  complainant  in  any  sum.  He  also  pleaded 
Accord  and  Satisfaction,  and  demanded  a  jury  to  try  the 
issues  made,  and  this  demand  was  granted  and  the  cause 
was  placed  on  the  jury  docket. 

Subsequently,  counsel  representing  the  parties  made  the 
following  stipulation  or  agreement:  **That  in  order  to 
dispose  of  defendant's  plea  of  Accord  and  Satisfaction 
it  is  agreed  to  submit  to  the  Chancellor  the  pleadings  filed 
in  said  cause,  together  with  the  letters  thereto  attached,  on 
which  he  may  determine  tlie  merits  of  defendant's  plea 
of  Accord  and  Satisfaction  as  a  matter  of  law  and  that 
the  Court  shall  pass  upon  the  one  question  of  law  w^hich 
from  the  pleadings  and  proof  on  file  is  agreed  to  be  de- 
terminative of  the  case,  if  finallv  decided  in  favor  of  the 

7  t/ 

defendant's  plea  of  Accord  and  Satisfaction,  and  if  de- 
cided against  the  defendant,  the  issue  of  fact  to  be  loft  to 
the  jury." 
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The  correspondence  referred  to  in  the  above  stipulation 
is  as  follows: 

'^Memphis,  Tenn.^  September  13,  1910. 

"Dk.  C  a.  Penrose, 

"21  Mt.  Royal  Ave.,  W.,  Baltimore,  Md.: 

"Dear  Sir — Since  mv  return  from  Siasconset  I  have 
had  sev^eral  days  of  sickness  and  the  rest  of  the  time  have 
been  on  the  road  traveling  and  have  not  had  an  opportu- 
nity before  now  to  wTite  vou  and  remit  to  vou  the  balance 
that  I  consider  due  you. 

"On  account  of  the  great  difference  of  opinion  as  to 
what  I  think  is  justly  due  you  as  against  the  enormous 
bill  made  me,  I  Avill  lexplain  how  I  get  at  my  figures. 
You  make  a  bill  of  $1,130.00  against  Marie.  You  arrive 
at  that  bill,  according  to  information  given  me,  by  charg- 
ing $5.00  per  visit  for  every  day  that  Marie  was  in  Balti- 
more that  vou  attended  her,  and  manv  extra  visits  that 
were  made  her,  l^esides  the  regular  visit  each  day.  I  want 
to  call  vour  attention  to  the  extra  visits.  There  were  no 
extra  visits  made  her  when  she  was  on  Eager  Street,  and 
there  w^ere  no  extra  visits  made  her  at  the  hospital;  but 
when  she  was  moved  to  (^harles  Street  (which  was  verv 
near  your  office)  the  extra  visits  then  commenced,  not  only 
when  it  was  convenient  for  same  to  be  made,  but  also  when 
the  child  less  needed  them,  than  when  she  first  went  there. 
You  also  charge  me  with  two  graftings  of  $50.00  each  and 
two  of  $10.00  each.  The  two  $50.00  graftings,  as  well 
as  all  others,  were  complete  failures.  Mrs.  Smith  asked 
you  if  you  had  not  better  call  in  a  surgeon,  who  was  ac- 
customed to  grafting,  and  you  protested.  I  am  certainly 
unwilling,  after  all  the  expense  you  put  me  to  pertaining 
to  these  graftings,  to  allow  a  man  $50.00  each  for  them, 
w^ho  got  no  results.       I  am  certainly  imwilling  to  allow 
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you  $5.00  a  visit,  as  you  claim  they  were  surgical  visits, 
when  you  are  absolutely  the  only  physician  who  has  ever 
attended  iMarie,  excepting  the  first  six  weeks  of  her  acci- 
dent, that  found  it  necessary  to  see  her  each  and  every  day. 

"The  dressings  were  done  by  the  nurse,  of  which  she 
showed  marked  improvement  under,  as  well  as  imder  your 
own. 

*'You  make  a  bill  of  $398.00  against  Mrs.  Smith.  You 
charge  her  with  $3.00  a  visit  for  every  day  that  she  is  at 
the  hospital  simply  taking  rest  cure  and,  as  she  -^ays,  your 
visits  consisted  of  *Grood  morning/  and  'How  do  you  feel  V 
The  forty- two  electrical  treatments,  at  $5.00  each,  I  am 
willing  to  pay.  I  am  certainly  unwilling  to  allow  $3.00 
a  visit  for  each  and  everv  day  that  Mrs.  Smith  was  at  the 
hospital,  when  every  physician  that  I  consulted  tells  me 
that  is  never  customary  to  visit  a  rest-cure  patient  unless 
they  have  some  complication,  of  which  she  did  not  have. 
The  bill  rendered  mo  I  consider  entirely  out  of  line.  I 
have  paid  you  $500.00  on  account  and  I  enclose  you  a 
check  for  $375.00,  which  I  consider  pays  this  account  in 
full.  If  you  do  not  care  to  accept  it,  I  am  perfectly  will- 
ing to  accept  service  and  we  will  try  the  charges  on  their 
merit.  Find  enclosed  a  little  sketch  as  to  how  I  get  at 
this  amount.     Youi^,  very  truly,  C.  D.  Smith."" 

The  defendant  enclosed  a  statement  of  the  account 
which  he  considered  due,  as  follows : 

"Mr.  C.  D.  Smith, 
"In  account  with 

Dr.  C  A.  Penrose: 

To  grafting  four  times,  all  unsuccessful $  40  00 

To  analysis    10  00 

To  170  days'  treatment  at  $3.00  a  dav 510  00 

$560  00 
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I  am  willing  to  allow  $300.00  for  Mrs.  Smith's 

bill    300  00 

C.  D.  Smith's  bill 15  00 

$875  00 
Less  a  check  of  $500.00  already  sent  you  on  ac- 
count        500  00 

Balance  due,  as  per  check  enclosed $375  00" 

With  the  letter  and  account  was  enclosed  the  complain- 
ant's check  for  $375.00,  with  the  statement  in  the  letter 
that  he  considered  said  amount  paid  in  full,  and  if  de- 
fendant did  not  care  to  accept  the  check,  he  was  perfectly 
willing  to  accept  service  and  try  the  charges  on  their  mer- 
its. The  statement  enclosed  with  the  check  referred  to 
the  amount  of  the  check  as  being  the  balance  due  com- 
plainant. This  check  was  received  by  the  complainant, 
Dr.  Penrose.  He  collected  the  same  and  retained  the 
money,  and  on  September  29,  1910,  about  t^^x)  weeks  after 
he  received  the  check,  he  wrote  the  complainant  a  letter, 
in  which  he  signified  his  unwillingness  to  accept  the  check 
in  full  payment  of  the  account;  but  retained  the  proceeds 
of  the  check  and  filed  the  present  bill,  as  has  already  been 
stated,  to  collect  the  remainder  of  the  account. 

Complainant  offered  testimony  as  to  his  intentions  in 
retaining  the  money  realized  on  the  check  mailed  to  him 
by  the  defendant  on  September  13,  1910,  but  this  evidence 
was  excluded  on  defendant's  objection,  and  no  exception 
was  taken  to  this  action  of  the  Court,  and  the  excluded 
evidence  was  not  preserved  in  the  record  by  bill  of  excejv 
tions. 

Upon  a  hearing  the  Chancellor  sustained  the  defend- 
ant's plea  of  Accord  and  Satisfaction  and  dismissed  tlie 
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complainant's  bill.  From  tliis  decree  complainant  has 
appealed  to  this  Court  and  assigns  the  action  of  the  Chan- 
cellor as  error. 

The  correspondence  herein  set  forth  shows  that  the  ac- 
count upon  which  complainant  seeks  to  recover  was  a  dis- 
puted one;  therefore  the  only  question  presented  to  this 
Court  is :  When,  in  full  settlement  of  a  disputed  account, 
the  debtor  tenders  an  amount  which  he  considers  to  be 
due,  though  less  than  the  amount  claimed  by  the  creditor, 
with  the  statement  that  if  it  is  accepted  it  shall  be  in  full 
satisfaction  of  the  demand,  can  the  creditor  retain  the 
amount  so  tendered  and  maintain  an  action  to  recover  the 
alleged  balance? 

We  are  of  opinion  that  he  cannot,  and  the  Chancellor 
was  correct  in  so  holding. 

In  Andrews  v,  Haller  ^Yall  Paper  Co.,  32  App.  Cas. 
(D.  C),  382,  16  Am.  &  Eng.  Ann.  Cas.,  192,  it  is  said: 

"The  rule  is  equally  well  established  that  where  a  claim 
is  unliquidated,  or  honestly  in  dispute,  the  payment  and 
acceptance  of  a  less  sum  than  claimed  operates  as  an  ac- 
cord and  satisfaction,  the  compromise  being  a  good  con- 
sideration for  the  concession  made." 

In  that  case  complainant  claime<l  defendant  owed  him 
an  account  of  $240.84  and  rendered  an  itemized  statement 
of  the  account  and  enclosed  it  in  a  letter  to  the  defendant, 
saying:  "We  are  very  anxious  to  close  the  matter  up  to 
the  satisfaction  of  all  concerned,  and  although  we  claim 
that  the  bill  as  rendered  is  correct,  rather  tlian  have  any 
litigation  we  would  be  willing  to  allow  you  fifteen  per 
cent  on  the  full  amoimt,  provided  you  let  us  have  check 
at  once.  Kindly  advise  us  if  this  meets  with  your  ap- 
proval." 

In  answer  to  this  communication  the  defendant  wrote 
the  plaintiff  and  enclosed  a  statement  of  his  understanding 
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of  the  account,  which  statement  showed  a  balance  due  of 
$118.64.  The  defendant  also  enclosed  a  check  for  that 
amount,  ui3on  which  was  written:  *'In  full  to  date,  Ra- 
leigh Hotel." 

In  this  letter  the  defendant  said:  ^'This  balance  is 
due  according  to  statement  also  enclosed,  which  includes 
work  according  to  your  estimate  to  me  and  other  work 
agreed  upon.  I  hope  this  will  be  satisfactory,  as  it  is 
positively  all  I  agreed  to  pay  for." 

The  plaintiff  accepted  and  cashed  the  check,  and  on 
January  22  wrote  the  defendant  as  follows:  "We  are  in 
receipt  of  yours  enclosing  check  for  $118.64,  for  which 
we  have  given  you  credit  on  account  of  work  done  at  the 
Raleigh  Hotel  by  you.  This,  of  course,  we  cannot  ac- 
cept as  payment  in  full.  Our  letter  of  the  17th  fully 
states  our  side  of  the  matter." 

The  Court  held  that  the  acceptance  of  the  check  by 
the  plaintiff  w^as  a  payment  in  full  of  the  account. 

In  Fuller  v.  Kemp,  138  X.  Y.,  231,  20  L.  R  A.,  785, 
the  plaintiff,  a  physician,  sent  defendant  a  bill  of  $670.00 
for  professional  services.  On  receipt  of  the  bill  the  de- 
fendant sent  plaintiff  a  letter,  not  disputing  the  services, 
but  questioning  the  justice  of  the  charge  and  enclosing  a 
check  for  $400.00,  which  he  stated  in  the  letter  iwas  in 
full  satisfacion  of  plaintiff's  claim.  He  also  stated  that 
he  hoped  plantiff  would  look  at  the  matter  in  the  same 
spirit.  Plaintiff  retained  and  collected  the  check  and 
sent  defendant  another  bill  containing  a  credit  of  $400.00. 
In  an  action  to  recover  the  balance  it  was  held  that  upon 
receipt  of  defendant's  letter  plaintiff  had  the  alternative 
of  promptly  restoring  the  check  or  the  extinguishment  of 
the  debt  by  its  retention. 

In  Connedwut  River  Lumber  Co,  v.  Brown,  68  Vt., 
239,  there  being  a  dispute  as  to  the  amount  duo  for  a 
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quantity  of  lumber,  defendant  sent  plaintiff  a  check  for 
the  amount  he  conceded  to  be  due,  with  this  letter : 

^'\Ve  send  vou  enclosed  our  check  for  ten  himdred  four- 
teen  dollars  and  35-100  ($1,014.35)  in  full  settlement  of 
all  demands  to  date.  If  this  is  refused  by  you,  we  shall 
make  the  tender  in  a  legal  way." 

It  was  held  that  the  acoeptanoe  and  collection  of  the 
check  constituted  a  satisfaction  of  the  claim. 

To  the  same  effect  are  the  cases  of  Nassoiy  v.  Tomlvn' 
s(m,  148  X.  Y.,  326,  51  Am.  St.  Rep.,  695;  Baird  v.  U, 
S.,  96  U.  S.,  430;  U.  S.  Bobbin,  Etc.,  Co.  v.  Thissell,  137 
Eed.,  1;  Tanner  v.  Merrill,  31  L.  II.  A.,  171;  George 
Knapp  &  Co..  v.  Pepsin  Hyrup  Co.,  137  Mo.  App.,  472, 
119  S.  W.,  38. 

Xumerous  other  cases  might  be  cited  in  support  of  the 
rule  herein  announced,  but  we  deem  the  further  citation 
of  authorities  imnqcessary. 

We  are  of  opinion  that  the  correspondence  offered  in 
evidence  clearly  shows  that  the  defendant,  Smith,  offered 
the  check  for  $375.00  in  full  satisfaction  of  complain- 
ant's claim,  and  the  offer  was  accompanied  wuth  declara- 
tions that  gave  complainant  notice  that  if  the  check  w^as 
accepted,  it  was  to  be  in  full  satisfaction  of  the  claim,  and 
complainant,  having  accepted  it,  cashed  it  and  retained 
the  money,  is  bound  by  the  settlement. 

The  decree  is  affirmed  wnth  costs. 
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J".  B.  Barksdale  v.  M.  &  O.  R.  R.  Company. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
(Jackson.     April  Term,  1913.) 

Accord  and   Satisfaction.     Settlement   by  wrongdoer  xcith  sole 
distributee  of  deceased  administrator. 

A  settlement  entered  into  between  the  wrongdoer  and  the  sole 
heir  and  distributee  of  the  person  who  died  because  of  in- 
juries received  at  the  hands  of  the  former  is  a  complete  bar 
to  the  suit  of  the  administrator,  subsequently  appointed, 
against  the  wrongdoer. 


From  Gibson  County. 


Appeal  in  error  from  the  Circuit  Court  of  Gribson 
County.       Thomas  E.  Harwood.  Judge. 

Hunter  Wilson  for  Plaintiff  in  Error. 

C.  G.  Bond  and  Harold  Bond  for  Defendant  in  Error. 

Mr.  Justice  Hall  delivered  the  opinion  of  the  Court. 

This  is  an  action  brought  by  the  plaintiff  in  error,  J. 
R.  Barksdale,  adminiv^trator  of  Willie  Bovd,  deceased, 
against  the  defendant  in  error,  Mobile  k  Ohio  Railroad 
Company,  in  the  Low  Court  of  Gibson  County,  at  Hum- 
boldt, Tennessee,  to  recover  damages  for  the  death  of  his 
intestate,   Willie   Boyd,   growing  out   of  certain   injuries 
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sustained  by  him  on  November  30,  1910,  while  on  one  of 
the  defendant's  trains. 

The  declaration  contains  two  counts.  The  first  count 
alleges  that  the  plaintiffs  intestate,  Willie  Boyd,  was  a 
minor  about  nineteen  years  of  age,  and  was  in  the  employ 
of  the  defendant  company,  and  his  place  of  business  was 
principally  in  the  yards  of  said  company,  known  as  Clay- 
more Yards,  situated  about  one  and  one-half  miles  south 
of  Jackson,  Tennessee.  That  it  was  his  custom  in  going 
to  and  from  his  home  in  Jackson,  Tennessee,  to  his  work 
in  said  vards,  to  ride  on  the  trains  of  the  defendant  com- 
pany,  witli  the  knowledge,  acquieseenoe  and  permission  of 
said  company.  That  on  November  30,  1910,  having 
completed  his  day's  work  in  said  yards,  plaintiffs  intestate 
took  passage  on  one  of  the  defendant's  north-bound  trains 
at  Claymore  Yards  for  the  purj30se  of  riding  to  its  depot 
at  Jackson,  Tennessee,  as  had  been  for  a  long  time  his 
usual  custom  to  do,  all  of  which  was  with  the  knowledge, 
acquiescence  and  i^rmission  of  the  defendant  company, 
and  while  the  train  uj)on  which  he  had  taken  passage  was 
going  nortli  and  was  at  a  j)oint  in  said  Claymore  Yards, 
or  between  said  vards  and  the  citv  of  Jackson,  the  defend- 
ant  negligently  and  carelessly  jx^rmitted  another  engine  or 
train  of  cars  to  be  u})on  the  same  track  and  going  in  the 
opposite  direction,  and  without  any  warning  to  the  plain- 
tiffs intestate,  the  defendant  carelessly  and  negligently 
permitted  said  two  enginOvS  or  trains  to  collide  with  each 
other,  thereby  wounding  and  bruising  plaintiffs  intestate, 
causing  him  much  physical  pain  and  anguish,  and  from 
which  injuries  he  linger<»<l  a  few  hours  and  died.  It  is 
further  averred  that  plaintiffs  intestate  was  unmarried; 
had  no  children,  and  left  surviving  him,  as  his  next  of  kin, 
his  father,  James  Boyd,  for  whoso  Ix^nefit  the  suit  is 
brought. 
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The  second  count  differs  from  the  first  count,  in  that  it 
alleges  that  plaintiff's  intestate  was  a  passenger  upon 
said  north-bound  train  at  the  time  he  was  injured.  In  all 
other  respects  the  allegations  in  the  second  count  are  sub- 
stantially the  same  as  those  contained  in  the  first  count. 

The  defendant  company  filed  several  pleas  to  the 
declaration,  amongst  which  is  its  fifth  plea,  and  allege* 
that  the  deceased  left  surviving  him  as  his  next  of  kin 
and  sole  distributee,  his  father,  James  Boyd.  That  on  or 
about  the  10th  of  January,  1911,  the  said  James  Boyd 
instituted  suit  against  the  defendant,  Mobile  &  Ohio  Rail- 
road Company,  in  the  Circuit  Court  of  Madison  County, 
Tennessee,  for  the  death  of  his  son,  by  and  through  his 
attorney,  W.  F.  Arnold,  being  the  same  cause  of  action 
sued  on  in  this  case,  and  the  defendant  railroad  company 
compromised  and  settled  said  suit  with  the  said  James 
Boyd,  the  father  and  next  of  kin  and  sole  distributee  of 
the  said  James  William  Boyd,  deceased,  by  the  payment 
to  the  said  James  Boyd  of  the  sum  of  $1,100,  which  sum 
was  accepted  and  received  by  the  said  James  Boyd  in  full 
satisfaction  of  all  claims  resulting  to  or  growing  out  of 
the  death  of  the  said  James  William  Bovd,  and  said  suit 
was  by  the  said  James  Boyd,  through  his  attorney,  dis- 
missed. That  said  compromise  and  settlement  was  had, 
and  the  suit  of  John  Boyd  dismissed  long  prior  to  the 
bringing  of  the  present  action  and  prior  to  any  adminis- 
tration by  the  plaintiff  on  the  estate  of  James  William 
Boyd,  deceased,  who  is  the  same  person  for  whose  death 
a  recovery  is  sought  in  the  present  action.  It,  therefore, 
plead  said  settlement  with  the  said  James  Boyd,  next  of 
kin  and  sole  distributee,  as  an  accord  and  satisfaction  of 
all  claims  which  the  plaintiff  might  otherwise  have 
against  it. 
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• 
Another  plea,  being  its  sixth  plea,  filed  bpr  the  defend- 
ant company,  alleged  in  substance:  That  prior  to  the 
bringing  of  the  present  action  by  the  plaintiff,  it  settled 
and  compromised  all  claims  against  it  growing  out  of  the 
death  of  the  said  James  William  Boyd,  by  paying  to  the 
said  James  Boyd,  father  and  distributee,  and  Ella  Boyd, 
mother,  and  Loraine  Boyd,  sister  of  the  deceased,  the  sum 
of  $1,100,  which  was  accepted  by  them  in  full  satisfaction 
of  all  demands  resulting  from  the  injuries  to  and  the  death 
of  the  said  James  William  Bovd;  and  that  this  suit  is 
brought  by  the  plaintiff  upon  the  same  identical  cause  of 
action.  That  said  settlement  was  had  prior  to  the  bring- 
ing  of  the  present  action  by  the  plaintiff  and  prior  to  his 
administration  upon  the  estate  of  the  said  James  William 
Boyd,  deceased,  who  is  the  same  person  for  whose  death  a 
recovery  is  sought  in  the  present  action. 

There  was  a  seventh  plea  filed,  which  is  substantially  the 
same  as  the  fifth  plea,  the  substance  of  which  has  herein- 
before been  stated. 

The  fifth,  sixth  and  seventh  pleas  were  demurred  to  by 
the  plaintiff  upon  tlie  ground  that  imder  the  statute  the 
cause  of  action  for  the  death  of  the  said  James  William 
Boyd  survived  to  the  administrator  of  the  deceased,  and 
the  father,  James  Boyd,  though  sole  distributee  and  next  of 
kin,  had  no  right  to  compromise  and  settle  the  same.  That 
the  cause  of  action  belonged  to  the  deceased,  and  could  not 
be  prosecuted  and  controlled  only  bjl  his  administrator, 

and  anv  settlement  made  without  the  consent  of  the  admin- 

t/' 

istrator  is  not  binding  upon  the  plaintiff. 

The  sixth  plea  as  diemurred  to  upon  the  ground  that  the 
mother  and  sister  of  the  deceased  had  no  interest  in  the 
cause  of  action,  not  even  a  beneficial  interest,  and  any  set- 
tlement with  them  is  no  bar  to  the  present  action. 
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The  Court  below  overruled  the  plaintifPs  demurrer. 
Thereupon  plaintiff  as  called  upon  to  plead  further  to  the 
pleas  of  the  defendant,  which  he  declined  to  do,  and  his 
suit  was  dismissed.  From  the  judgment  of  the  Court 
overruling  his  demurrer  and  dismissing  his  suit  plaintiff 
has  appealed  to  this  Court,  and  has  assigned  the  action  of 
the  Court  upon  his  demurrer  for  error. 

The  question  fairly  presented,  therefore,  is.  Did  the 
father,  James  Boyd,  who  is  alleged  in  the  declaration  to 
be  the  next  of  kin  and  sole  distributee  of  the  deceased, 
James  William  Boyd,  and  for  whose  sole  benefit  the  decla- 
ration alleges  that  the  present  action  is  prosecuted,  have 
the  right  to  compromise  and  settle  the  claim  against  the 
defendant  growing  out  of  his  son's  death  prior  to  the  quali- 
fication of  the  plaintiff  as  administrator  and  prior  to  the 
bringing  of  the  present  action,  and  does  such  settlement 
by  the  father  preclude  the  plaintiff,  as  administrator,  from 
prosecuting  the  present  action  to  recover  for  the  death  of 
the  said  James  William  Boyd?  We  think  it  does.  The 
sole  object  of  tlie  present  action  by  the  administrator,  as 
alleged  in  the  declaration,  is  to  ixK5over  of  the  defendant 
company  for  the  benefit  of  the  father,  who  is  the  sole  dis- 
tributee and  beneficiary  under  the  statute,  and  is  the  only 
person  who  would  have  any  interest  in  the  recovery.  He 
has  been  settled  with  in  full  by  the  railroad  company,  and 
is  satisfied.  Sound  justice,  in  our  opinion,  demands 
that  the  claim  should  not  bo  again  prosecuted  for  the  sole 
benefit  of  the  ]:K?rson  who  made  the  settlement  and  who 
received  and  retained  the  amount  paid. 

If  the  plaintiff  had  qualified  as  administrator  and 
brouglit  the  suit  before  the  settlement  was  made  by  the 
defendant  with  the  father,  as  he  would  have  had  the  right 
to  do  under  the  statute,  the  settlement,  if  any,  would  have 
necessarily  had  to  be  with  the  administrator,  for  the  reason,. 
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the  administrator  would  have  had  the  right  to  control  the 
suit.  In  other  words,  the  father  could  not  have  aflFected 
a  settlement  of  the  suit  without  the  consent  oi  the  adminis- 
trator. However,  we  think,  notwith«taiiding  the  right 
of  action  survived  to  the  administrator  imder  the  statute, 
a  settlement  with  the  father,  who,  under  the  statute  of 
descent  and  distribution,  was  the  next  of  kin  of  the  de- 
ceased and  the  sole  beneiiciary  in  the  recovery,  meets  every 
purpose  and  object  for  which  the  statute  giving  the  right 
of  action  was  enacted. 

We  think  the  question  involved  in  this  case  is  settled 
in  the  case  of  Trafford,  Admr,,  v.  Adams  Express  Co,,  S 
Lea,  96.  In  that  case  a  Mrs.  !Mbope  was  killed  by  being 
rim  over  by  a  horse  and  wagon  belonging  to  the  express 
company.  She  left  surviving  her  no  children,  but  a  hus- 
band, who,  as  may  be  inferred  from  the  opinion,  though 
not  expressly  stated,  compromised  and  settled  with  the  ex- 
press company  for  the  death  of  his  wife.  The  plaintiff 
Trafford  administered  on  the  estate  of  Mrs.  iloore  and  sued 
to  recover  for  lier  death.  The  trial  Judge  charged  the 
jury,  in  substance,  that  if  the  husband  had  compromised 
and  settled  with  the  defendant  for  the  death  of  his  wife, 
the  plaintiff  could  not  recover.  U])on  this  instruction 
the  jury  returned  a  verdict  for  the  defendant.  The 
Court,  speaking  through  Mr.  Justice  Cooper,  said: 

*'If  the  trial  Ju(li»;o  was  in  error  in  holding  that  the  hus- 
band was  entitled  to  the  Ix^nefit  of  the  recovery  in  this 
action,  the  judgment  must  of  course  he  reversed,  and  this 
is,  consequently  tlie  first  point  to  be  considered." 

After  discu-^sing  the  question  of  wliether  the  husband  of 

ifrs.    Moon*  was  entitled   to  the  ix^coverv  for  his  wife's 

death,  the  Court  said :     **It  follows  tliat  tlie  husband  of 

the  plaintiff's  intestate  was  entitled  to  tlie  damages  in  this 

41 
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case,  and  there  was  no  error  in  the  charge  of  the  Court  on 
this  point." 

After  settling  the  question  of  the  husband's  right  to 
recovery,  the  Court  further  said:  *'If  the  injury  to  the 
pei'son  for  whose  benefit  the  suit  is  authorized  to  be  brought 
is  to  be  taken  into  consideration  in  etstiniatini?  the  dam- 
ages,  it  would  l)e,  in  this  case,  the  injury  to  the  husband, 
and  not  to  the  next  of  kin.  This  action  having  been 
brought  by  j^ersonal  representative  expressly  for  the  next 
of  kin,  naming  them  in  the  writ  and  declaration,  the  con- 
clusion reached  sec^nis  necessarily  to  end  the  case.  But 
there  was  no  error  on  the  part  of  the  trial  Judge,  in  view 
of  his  construction  of  the  statute,  as  to  the  right  of  the 
husband,  to  submit  to  them  whether  he  had  compromised 
his  right  of  action  with  the  express  company,  or,  after 
examination,  had  become  satisfied  that  the  company  were 
not  to  blame,  and  had  waived  all  right  of  action  by  failing 
to  sue  within  twelve  months.  Tliese  questions  were  fairlv 
submitted  to  the  jurv\"     The  judgment  "was  affrmed. 

The  case  of  McKeir/ue,  uidmr.,  v.  C.  II,  &  X,  IV.  iZy. 
Co.,  1130  Wis.,  and  reported  in  11  L.  R.  A.  (X.  S.),  US, 
is  also  directly  in  jK)int.  In  that  case  one  Broiler ick  re- 
ceived injuries  from  which  he  died,  and  his  sister,  who  was 
his  sole  distributee  and  beneficiary,  compromised  and  set- 
tled with  the  railroad  company  for  the  death  of  her  brother. 
Subsecjuently  McKeigue  administered  on  Broderick's  (v- 
tate  and  brought  suit  to  recowr  damages  for  his  death,  and 
the  railroad  company  plead  the  settlement  and  release. 
To  this  plea  the  administrator  demurred.  The  Court 
overruled  the  demurrer,  savinsr: 

^"The  question  tluis  fairly  stated  by  the  resi)ondent: 
^Is  the  settlement  made  by  the  defendant  with  Johanna 
!Murphy,  sole  surviving  heir  at  law  of  Broderick,  deceased, 
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prior  to  administration,  binding  npon  the  administrator, 
subseqiiontly  api)ointed,  where  the  as^ts  involved  in  the 
settlement,  if  recovered,  will  go  to  the  said  Johanna  Alnr- 
phy  V  We  think  this  question  must  be  answered  in  the 
affirmative.'' 

The  Court  further  said:  ''If,  therefore,  the  adminis- 
trator be  allowed  to  prosecute  this  claim  to  judgment,  he 
will  do  so  solely  in  order  that  he  may  i)ay  the  net  proceeds 
to  the  sole  beneficiarv,  who  made  the  settlement  of  the 
claim  with  the  defendant  Ix^fore  the  ap])ointment  of  the 
administrator.  If  this  settlement  was  freelv  and  fairlv 
made,  must  a  Court  allow  the  claim  to  be  prosecuted  again 
for  the  sole  Ix^nefit  of  the  ])erson  who  made  it  and  who 
received  and  retained  the  full  amount  paid  in  settlement  ( 
The  statement  of  the  proposition  s(*ems  its  l)est  answer. 
Such  a  rule  would  shock  every  natural  sense  of  justice. 
Courts  exist  to  redre«:^s  or  i)revent  wrongs,  not  to  perpetrate 
them." 

Under  Sec.  4025  of  Shannon's  Code,  which  gives  the 
right  of  acton  to  the  administrator  in  the  instant  cas(%  the 
recoverv  is  for  the  l)enefit  of  the  widow  or  next  of  kin,  as 
the  case  mav  l>e,  fi*ee  from  the  claims  of  creditors.  There 
being  no  creditors  involved,  and  the  father  l)eing  the  only 
person  who  is  entitled  to  the  rec*overv,  and  the  railroad 
company  having  settled  with  him  in  full  for  his  s(m's 
death,  there  wavs  no  necessity  for  the  administration  and 
suit  by  the  plaintiff. 

Without  entering  into  any  lengthy  di^scussicm  of  the 
authorities  cited  by  appellant,  it  is  sufficient  to  say  that 
we  do  not  think  there  is  anything  in  the  cas<*s  cited  that 
conflicts  with  the  principle  announced  herein.  The  cases 
cited  by  appellant  go  to  the  question  of  who  may  i)ros(X'Ute 
the  action  in  case  of  the  death  of  the  person  injured,  and 
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hold  that  the  riglit  of  action  shall  pass  to  his  widow,  and 
in  case  there  is  no  widow,  to  his  children,  or  to  his  personal 
representatives,  for  the  benefit  of  his  widow^  or  next  of 
kin.  In  the  instant  case,  however,  the  defendant  com- 
pany settled  with  the  next  of  kin  of  the  deceased,  who  was 
the  father,  which  settlement  made  the  present  action  un- 
necessarv. 

It  results  that  we  find  no  error  in  the  jndgment  of  the 
Court  below,  and  it  w^ill  be  affirmed  with  costs. 


JoHx  E.  TuKXEY  V.  Mobile  &  Ohio  R.  R.  Compaxt. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
(Jachson.     April  Term,  1912.) 

1.  Special   Verdicts   or   Special  Findings.     Poicvr  of   Court  to 

direct.     Practice  approved. 

The  practice  of  requiring  verdicts  of  a  si>ecial  nature;  that  is, 
sei>arate  verdicts  upon  each  of  several  determinative  issues 
arising  in  a  jury  trial,  can  be  adopted  by  the  Circuit  .Judges 
of  this  state,  and  its  adoption  is  earnestly  and  urgently 
reconiiuended. 

2.  Reversal  for  Error  as  to  One  of  Several  Issues  When  There 

is  a  (ieneral  verdict. 

When  a  general  verdict  in  a  common  law  case  is  returned,  there 
must  be  a  reversal  and  remand  for  a  new  trial  if  positive 
and  material  error  be  committed  with  respect  to  one  of  the 
issues. 
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3.  iNSTBUCTTONs  TO  JURIES.     Contributory  nvfjHgcnve  and  asnump- 
tion  of  risk. 

In  an  action  by  a  servant  against  his  master  for  personal 
injuries,  the  instructions  upon  the  defenses  of  contributory 
negligence  and  assumption  of  risii  should  be  distinguished. 


From  ^Iadisox  County. 


Appeal   in  error  from  the  Circuit  Court  of  Madison 
County.       S.  J.  Everett,  Judge. 

Thad  Pope,  W.  II.  Rioos  and  Joiix  E.  TrR>^EY,  Sr., 
for  Plaintiff  in  Error. 

C.  G.   Bond,  Harold  Bond  and   L.  McCoy  for  De- 
fendant in  Error. 

Mr.    J  1ST  ice    Higgixs    delivered    the   opinion   of    the 
Court. 


*  *  *  -X-  -x-  *  *  * 


w 


It  is  apparent  from  the  foregoing  that  the  instructions 
of  His  Honor  respecting  the  tender  upon  the  i)art  of 
the  minor  were  erroneous.  But  it  is  ur^ed  bv  learned 
counsel  for  defendant  that  notwithstanding  the  inefficacy 
of  the  accord  and  satisfaction  to  bar  plaintiff's  action,  the 
proof  clearly  demonstrates  that  he  has  no  standing  in 
Court,  and  it  is  thence  urged  that  the  error  of  the  trial 
Judg?  was  hamdess.  The  predicate  of  this  contention 
is  the  insistence  that  the  proof  shows  the  plantiff  guilty 
of  contributorv  ne2:lic:ence,  and  also  that  he  assumed  the 
risk.  These  matters  of  law  and  fact  were  dis])uted  by 
the  ])laintiff  below,  and  are  not  sd  clj?arly  made  out  as 
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justify  us  in  repelling  the  plaintiff  as  a  matter  of  law. 
To  do  so  would  be  an  assumption  by  us  of  the  right  to 
determine  disputed  questions  of  fact. 

The  insistment  of  learned  counsel  that  the  boy  admitted 
his  knowledge  of  the  defects,  and  that  this  admission  is 
fatal  to  his  right  of  recovery,  is  not  necessarily  true.  It 
is  not  sufficient,  especially  in  the  case  of  a  youthful  ser- 
vant, to  show  that  the  sen-ant  had  knowledge  of  the 
defect;  defendant  must  go  further  and  prove  that  the 
servant  knew  or  ought  to  have  known  and  appreciated 
the  dangers  incident  to  the  use  of  the  machinery  in  its 
defective  condition.  Lumber  Co.  v,  Ellis,  150  S.  W., 
5S2;  Ice  Co.  v.  Nunn,  2  Tenn.  C.  C.  A.,  85. 

The  rule  is,  and  pity  it  is  'tis  true,  that  where  several 
issues  are  submitted  to  a  jury  and  a  general  verdict  is 
returned,  error  committer!  with  respect  to  any  one  of 
the  determinative  issues  will  vitiate  the  verdict  and  neces- 
sitate the  awarding  of  a  new  trial.  This  is  especially 
true  when  the  error  consists  of  a  positive  misdirection 
of  the  iurv.  In  the  instant  case  we  are  unable  to  de- 
termine  upon  what  ground  the  jury  decided  in  favor  of 
the  defendant.  If  they  reached  their  verdict  because 
of  the  failure  of  plaintiff  below  to  refund  the  money,  he 
was  denied  a  right  of  recovery  upon  grounds  not  tenable 
in  the  law.  Maryland  v.  Baldwin,  112  U.  S.,  490.  A 
reversal  is,  therefore,  unavoidable. 

AVhat  we  have  just  recited  makes  prominent  the  ad- 
visability, almost  the  necessity,  of  adopting  the  practice 
of  requiring  special  verdicts  or  verdicts  upon  separate 
issues.  For  instance,  if  the  juiy  had  returned  a  verdict 
to  the  effect  that  plaintiff  had  assumed  the  risk  or  was 
guilty  of  proximate  contributory  negligence,  or  that  the 
defendant  below  was  not  guilty  of  negligence  causing  the 
injury,  the  error  of  the  trial  Judge  upon  the  subject  of 
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tender  would  be  clearly  harmless.  If  this  were  the 
state  of  the  record  a  new  trial  would  avail  nothing,  for 
we  would  indulge  the  presumption  that  a  second  verdict 
would  bo  similar  to  the  first  as  to  those  issues  with  ref- 
erence to  which  no  error  of  law  was  committed. 

Trial  Judges  have  the  power  to  advise  or  suggest  sepa- 
rate verdicts  upon  the  several  determinative  issues  arising 
in  common  law  cases.  They  are  not  required  to  wait 
for'  statules  regulating  the  practice;  and  we  recommend 
that  it  be  adopted,  especially  in  personal  injury  cases 
and  in  cases  where  the  questions  fall  into  easily  separable 
but  material  issues.  We  shall  aot  imdertake  to  describe 
in  detail  how  this  shall  be  done.  The  best  method  or 
that  method  best  adapted  to  the  case  in  hand  will  be  sug- 
gested to  learned  counsel  and  learned  Judges  as  trials 
progress.  They  are  admonished,  however,  to  select 
controlling  and  determinative  issues  and  to  make  them 
as  simple  as  possible.  Cases  will  he  thus  more  intelli- 
gently tried,  justice  will  be  more  often  reached,  the  law 
made  more  sj)ecific,  the  costs  and  delay  of  litigation  re- 
duced, and  any  number  of  reversals  obviated.  Jurors 
are  often  disposed  to  take  shelter  beneath  general  ver- 
dicts and  do  so  in  the  utmost  good  faith  when  quite  a 
different  result  would  be  reached  if  called  upon  to  state 
their  findings  of  particular  facts. 

It  must  not  be  imderstood  from  the  foregoing  that  the 
trial  Judges  in  Tennessee  can  in  the  present  state  of 
the  law  require  without  question  jurors  to  return  special 
findings  such  as  we  have  indicated.  It  seems  that  the 
jurors  must  still  be  at  liberty  to  return  a  broad  general 
verdict;  that  is,  a  finding  generally  for  the  plaintiff  or  for 
the  defendant;  and  doubtless  in  cases  where  the  trial 
Judge  requests  the  jury  to  return  special  findings  he 
must  infonn  them  of  their  right  'to  return  this  general 
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verdict.  At  the  same  time,  jurors  are  generally  obe- 
dient and  will  fall  right  in  with  the  suggestion  of  the 
Court  that  thev  be  specific  as  to  their  findings  or  con- 
clusions upon  issues.  If  the  jurors  return  a  verdict 
upon  a  material  issue  at  variance  with  their  general  ver- 
dict, we  have  no  hesitancy  in  stating,  after  a  careful  con- 
sideration of  this  question  in  the  light  of  the  development 
of  jury  trials  and  the  present  state  of  the  law,  that  the 
trial  Judge  should  render  a  judgment  such  as  the  settle- 
ment of  the  particular  issue  demands,  notwithstanding 
the  general  verdict  of  the  jury. 

We  have  been  careful  to  refrain  from  characterizing 
these  verdicts  as  special  verdicts.  The  latter  are  of  a 
])eculiar  kind,  in  that  the  jurors  find  and  set  forth  the 
facts  of  the  whole  controversy  and  submit  the  questions 
of  law  to  the  Court.  That  procedure  which  we  have 
been  suggesting  should  properly  be  characterized  as  the 
returning  of  special  findings  on  issues  by  the  jury,  these 
findings  taking  the  simple  form  or  answer  of  ^*yes"  or 
"no."  These  latter  are  in  truth  general  verdicts,  but 
they  are  different  from  the  verdicts  of  a  general  nature 
as  ordinarilv  understood. 

We  do  not  undertake  to  set  out  the  authorities  for  the 
forciioini*:,  as  not  manv  of  them  are  at  hand  and  as  the 
propositions  are  based  upon  readings  from  many  and 
divers  sources.  An  examination  of  them  will  convince 
the  critical  reader  of  the  soundness  of  the  views  herein 
expressed. 

Reviewing  Courts  should  constantlv  and  criticallv  ob- 

serve  the  workings  of  the  laws  and  lea:al  machinerv  of 

their  state  for  the  purpose  of  noting  defects  and  makinjr 

su«r£restions  such  as  will  increase  their  efficiency  for  the 

attainment  of  justice. 

**-x-  ******* 
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Wc  suggest  that  upon  a  retrial  of  this  case  the  plead- 
ings be  simpliiiecl,  both  with  respect  to  the  number  of 
counts  in  the  declaration,  and  as  to  the  pleas,  replications 
and  rejoinders.  We  have  not  adhered  strictly  to  the* 
legal  nature  and  consequences  of  some  of  the  pleadings 
or  of  omissions  to  plead,  for  the  reason  that  the  parties 
themselves  have  treated  the  issues  as  sufficiently  raised 

ft 

and  are  not  in  position  to  complain  of  defects  in  that 
regard.  We  also  suggest  that  u])on  another  trial  the 
learned  trial  Judge  keej)  in  mind  the  distinction  between 
assumption  of  risk  and  contributory  negligence  in  his 
instructions  to  the  jury,  and  also  that  in  presenting  the 
two  defenses  named  he  distinguish  between  mere  knowl- 
edge of  defects  and  the  appreciation  of  the  dangers  inci- 
dent thereto. 

Reversed  and  remanded. 

XoTE — Tlie  chief  issue  in  fliis  case  was  as  to  the  duty  of  a 
minor  defendant  who  had  aflirnied  a  (•()nii)roniise  of  liis  suit  to 
tender  back  the  money  received.  This  ciuestion  only  was  dls- 
IKJsed  of  by  the  Sui>reine  i'ourt  in  a  written  oi>inion  speaking 
through  Mr.  .Justice  Williams.  This  opinion  will  be  published 
in  the  succeeding;  volume  of  the  Sui)reme  Court  IJeports. — Kditor. 
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W.  S.  Nash  v.  Wiley  Davis. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
(Knoxville.     September  Term,  1913.) 

1.  Res  Adjudicata.    Judgment  hy  default.     When  and  tchen  not 

conclusive. 

A  jiidgmeut  by  default  rendered  for  a  plaintiflf  in  suit  before  a 
justice  for  the  amount  of  his  demand  is  conclusive  until 
reversed;  but  a  judgment  of  dismissal  because  plaintiff  did 
not  appear  is  not  an  estoppel. 

2.  Same.    Default  judgment  rendered  after  appeal.    From  justice 

to  Circuit  Court. 

A  default  judgment  of  dismissal  rendered  In  the  Circuit  Court 
in  a  cause  which  has  been  appealed  to  that  Court  is  not  a 
judgment  on  the  merits  and  no  bar  to  a  new  suit  brought 
within  one  j-ear. 

3.  Voluntary  Dismissal. 

The  party  who  loses  his  suit  before  a  justice  of  the  peace  may, 
after  appealing  to  the  Circuit  Court,  dismiss  voluntarily  and 
bring  a  new  action  within  one  year. 

4.  Judgment  in  Appellate  Court.     Peremptory  in-structions. 

When  the  evidence  is  all  one  way  and  clearly  establishes  plain- 
tiff's right  to  recover,  this  Court  will  render  proper  judgment 
where  a  motion  for  i>eremptory  instructions  was  made  in  the 
lower  Court. 


From  Knox  County. 


Appeal   in   error  from   the   Circuit    Court    of    Knox 
Couiitv.       V.  A.  HuFFAKER.  Judffe. 
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Shields,  Gates  &  Mountcastle  for  Plaintiff  in 
Error. 

J.  C.  Ford  for  Defendant  in  Error. 

ilK.  Justice  Moore  delivered  the  opinion  of  the 
Court. 

This  suit  was  begun  before  a  justice  to  recover  dam- 
ages for  injury  to  thr^  plaintiff's  buggy,  one  night  in 
August,  1908,  about  seven  o'clock.  The  case  was  tried 
by  the  justice,  who  entered  a  judgment  against  the  plain- 
tiff, who  prayed  and  obtained  an  api)eal  to  the  Circuit 
Court  where  the  case  was  tried  and  at  the  close  of  the 
evidence  peremptory  instructions  was  given  to  the  jury 
to  return  a  verdict  for  the  defendant,  on  his  plea  of  j-es 
dd judicata,  the  motion  for  such  instruction  being  based 
on  this  plea.  The  plaintiff  moved  for  a  new  trial  and 
then  appealed  to  this  Court  and  assigned  errors. 

It  is  proper  to  say  that  he  also  moved  for  an  instructed 
verdict  for  the  sum  of  $81.25  against  the  defendant,  but 
his  motion  was  overruled,  and  the  action  of  the  trial 
Judge  on  both  motions  is  assigned  as  errors  in  this  Court. 

The  record  shows  that  the  plaintiff  had  instituted  a 
suit  before  a  justice  to  recover  the  same  damages,  caused 
by  the  same  injury,  from  the  defendant  some  time  prior 
to  the  15th  of  February,  1909 ;  that  the  cause  had  been 
appealed  to  the  Circuit  Court  and  was  pending  therein 
on  the  latter  date.  The  cause  being  then  reached  on 
the  docket  and  the  defendant,  through  his  attorney,  ap- 
pearing, the  entry  on  the  minutes  of  the  Court  at  that 
time  recite:  ^*Tn  this  cause  came  defendant  by  attorney, 
and  plaintiff  failing  to  appear  in  person,  or  by  attorney, 
being  solemnly  called  to  come  into  Court  and  prosecute 
his  suit  against  the  plaintiff,  or  same  would  be  dismissed, 
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came  not,  but  made  default,"  and  thereupon  ]>laintiflf's 
suit  was  dismissed  and  judgment  entered  against  him  in 
favor  of  the  defendant  for  the  costs  of  the  cause.  When 
the  present  suit  was  brought  before  the  justice  of  the 
peace,  the  defendant  filed  a  plea  of  7'es  adjudicata  to  the 
effect  that  the  foregoing  judgment  of  dismissal  was  ren- 
dered upon  the  same  identical  cause  of  action,  and  that 
said  judgment  was  rendered  on  the  merits  of  the  case 
and  conclusive  by  way  of  estoppel,  and  he,  therefore, 
pleaded  said  judgment  of  dismissal  as  res  adjudicata. 

Replication  was  filed  to  this  plea  in  the  Circuit  Court, 
in  which  it  was  denied  the  judgment,  set  out  in  the  plea, 
was  rendered  on  its  merits,  or  that  said  judgment  was 
conclusive  by  way  of  estoppel. 

The  case  went  to  trial  upon  the  plea  of  res  adjudicata 
and  of  not  guilty,  and  it  apj^ears  from  the  record  that 
plaintiff  was  called  to  see  a  patient  one  evening  about 
dark,  at  a  house  on  Martin  ^lill  ]>ike,  about  two  miles 
from  the  city  of  Knoxville,  and  south  of  Tennessee  river. 
When  he  reached  the  house  he  drove  his  horse  to  one 
side,  hitched  him  to  a  post,  and  left  him  and  the  buggy 
on  one  side  of  the  pike  and  down  in  one  of  its  ditches, 
leaving  plenty  of  room  for  vehicles  to  pass  on  the  oppo- 
site side.  The  defendant  passed  along  shortly  after 
plaintiff  had  left  his  buggy  and  horse,  riding  in  a  milk 
wagon,  and  driving  rapidly,  struck  the  plaintiff's  buggy, 
knocked  it  over  on  its  side  and  practically  demolished 
it.  It  was  so  badly  injured  that  it  cost  plaintiff  $81.25 
to  repair  it. 

These  facts  are  undisputed,  and  it  is  evident  from  the 
record,  are  true. 

On  the  trial  the  attorney  for  plaintiff  testified  that 
the  judgment  of  dismissal  of  the  former  suit  was  on 
motion  of  the  plaintiff,  set  aside  and  the  case  reinstated 
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about  forty  days  after  the  disiniasal  was  entered,  and 
that  a  short  time  after  such  reinstatement,  plaintiff  vol- 
untarily dismissed  that  suit,  taking  a  nonsuit  and  paying 
the  costs  of  the  cause;  and  within  one  year  after  he  dis- 
missed his  suit  and  also  within  one  vear  after  he  had 

t.' 

been  called  out  and  his  suit  dismissed,  the  warrant  was 
issued  in  this  case. 

It  appears  from  the  record  entry  that  plaintiff  was 
called  out  and  his  first  suit  dismissed  on  the  15th  of  Feb- 
ruary, 1909,  and  on  the  2()th  of  March  thereafter,  this 
order  of  dismissal  was  set  aside  and  the  cause  reinstated, 
and  in  a  few  days  thereafter  the  voluntary  nonsuit  was 
taken  by  the  plaintiff  and  his  suit,  on  his  own  motion, 
dismissed. 

The  present  suit  was  begun  before  a  magistrate  on 
the  30th  of  October,  1909,  and  was  tried  on  the  1st  of 
October,  1912,  when  the  jury,  by  directions  of  the  trial 
Judge,  returned  a  verdict  for  the  defendant.  The  plain- 
tiff* also  moved  for  a  directed  verdict  in  his  favor  for 
$81.25,  which  was  overruled.  These  motions  were 
both  made  at  the  close  of  the  plaintiff's  proof. 

Appellant's  leaiiicd  counsel  insist  that,  as  this  suit 
was  brought  within  one  year  after  the  judgment  by  de- 
fault was  taken  against  him  and  his  suit  dismissed,  and, 
also,  within  one  year  after  he  voluntarily  took  a  nonsuit, 
and  of  his  own  motion  dismissed  his  case,  he  had  the 
right  under  Sec.  444(3  of  Shannon's  Code  to  institute 
this  action  against  the  defendant  for  the  same  cause,  and 
prosecute  it  to  a  judgment  and  recover  against  the  de- 
fendant. 

Section  4440  of  Shannon's  Code  provides  as  follows: 
^'If  the  action  is  commenced  Avithin  the  time  limited, 
but  the  judgment  or  decree  is  rendered  against  the  plain- 
tiff upon  any  grounds,  not  concluding  his  right  of  action; 


638  COUKT  OF  CIVIL  APPEALS, 

Nash  V.  Davis. 

or  where  a  judgment  or  decree  is  rendered  in  favor  of  the 
plaintiff,  and  is  arrested,  or  reversed  on  appeal,  the  plain- 
tiff, or  his  representative  or  privies,  as  the  case  may  be, 
may,  from  time  to  time,  commence  a  new  action  within 
one  year  after  the  arrest  or  reversal,"  and  appellant's 
learned  counsel  insists  that  the  judgment  by  default, 
taken  against  him  on  the.  15th  of  February,  1909,  was 
not  a  judgment  upon  the  merits  and  did  not  conclude 
his  right  of  action,  and  for  that  reason  he  could  institute 
a  new  suit  within  one  vear  from  that  date,  and,  bavins; 
done  so,  it  was  error  in  the  trial  Judge  to  sustain  the 
motion  for  peremptory  instructions  upon  the  plea  of  res 
adjudicata  and  direct  the  jury  to  return  a  verdict  in 
favor  of  the  defendant. 

Appellee's  counsel,  however,  insist,  inasmuch  as  the 
order  setting  aside  the  judgment  by  default  and  rein- 
stating the  cause  was  taken  more  than  thirty  days  after 
the  judgment  of  dismissal  was  entered,  that  the  judgment 
by  default  and  dismissal  are  conclusive,  and  the  Court 
had  no  power  then  to  set  aside  such  judgment,  and  his 
acticm  in  this  respect  was  null  and  void,  and  the  case  of 
Ellis  cP  Grcsham  r.  ElUsy  8  Pick.,  471,  is  cited  in  sup- 
port of  his  insistence. 

AVe  do  not  think  this  case  is  authority  for  the  conten- 
tion of  learned  coimsel.  The  case  of  Ellis  cf  Gresham 
r,  Ellis,  supra,  was  where  the  defendant  failed  to  make 
an  a]>pearance,  and  being  called  t4^  come  and  defend  his 
suit  and  failing  to  do  so,  the  judgment  of  the  justice  of 
the  peace  rendered  against  him  was  thereupon  affirmed, 
but  that  is  a  different  case  from  the  one  under  consid- 
eration. 

It  is  true  that  when  a  defendant  is  sued  and  fails  to 
appear  and  make  defense,  when  judgment  by  default  is 
taken  against  him  and  rendelsid  in  favor  of  the  plaintiif 
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for  the  amount  for  which  suit  is  brought,  such  judgment 
is  conclusive  as  being  upon  the  merits  and  cannot  be  set 
aside  and  a  new  trial  granted,  on  motion  of  the  defendant, 
if  made  thirty  days  after  the  judgment  by  default  was 
taken  and  entered,  and  this  is  all  the  case  in  8  Pickle 
decides. 

This  is  quite  different  from  where  the  plaintiff's  suit 
is  dismissed  for  failure  to  appear  and  prosecute,  for  in 
such  case  there  is  no  trial  of  the  cause  upon  its  merits 
and  no  judgment  upon  its  merits,  but  simply  a  dismissal 
for  want  of  prosecution,  and  such  judgment  in  no  sense 
concludes,  or  prevents  the  plaintiff  from  instituting  an- 
other suit  within  twelve  months  after  his  former  suit 
was  dismissed. 

Coimsel  cite  and  file  with  this  brief  what  purports  to 
be  a  copy  of  an  opinion  delivered  by  Mr.  Justice  Beard, 
at  Nashville,  in  the  case  of  Simmons  v.  Goodwin,  decided 
at  the  December  term,  1904,  in  which  he  seems  to  have 
held  that  where  suit  for  the  same  cause  of  action  had 
been  twice  instituted  and  twice  dismissed  for  failure  to 
prosecute,  that  the  third  suit  could  not  be  instituted  by 
the  plaintiff  within  one  year  from  the  date  of  the  last 
ilismissal. 

This  opinion  by  Mr.  Justice  Beard  seems  to  hold  that 
because  of  plaintiff's  negligence  or  laches  in  failing  to 
prosecute  his  other  two  suits,  he  would  not  be  permitted 
to  institute  and  prosecute  a  third  suit  under  the  saving 
clause  of  the  statute  quoted.  We  suppose  it  to  be  true 
that  Mr.  Justice  Beard  rendered  this  opinion  and  have 
no  reason  to  doubt  this  is  a  correct  cojn-  of  it,  but  the  ease 
of  Coal,  Iron  &  Railway  Co.  v.  Minion,  117  Tenn.,  415, 
was  decided  in  1906,  bv  Mr.  Justice  McAlister,  nearly 
two  years  after  the  date  of  the  opinion  delivered  by  Mr. 
Justice  Beard,  and  ^Ir.  Justice  McAlister  makes  no  ref- 
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erencc  whatever  to  the  opinion  of  Mr.  Justice  Beard.  It 
appeared  that  the  plaintiff  in  the  Railway  Co.  v.  Minion 
had  previously  instituted  another  suit  for  the  same  cause 
of  action,  which  had  been  dismissed  on  motion  of  the 
defendant  for  failure  of  the  plaintiff  to  file  a  declaration ; 
or,  in  other  words,  for  failure  to  appear  and  prosecute 
his  suit,  as  a  failure  to  file  a  declaration  is  a  failure  to 
prosecute.  After  the  first  suit  was  dismissed,  as  stated, 
plaintiff  instituted  another  action  within  twelve  months 
thereafter,  but  more  than  twelve  months  after  the  cause 
of  action  arose. 

After  reviewing  the  Tennessee  authorities  upon  this 
question,  including  the  case  of  Anderson  v.  Bedford,  4 
Cold.,  464,  cited  by  Mr.  Justice  Beard  in  the  opinion 
filed  by  appellee's  counsel,  Mr.  Justice  McAlister  said: 
"We  are  of  opinion,  in  view  of  these  authorities,  that  it 
is  wholly  immaterial  whether  the  nonsuit  is  voluntary 
or  involuntary.  The  real  question  is,  whether  the  dis- 
missal was  on  a  ground  concluding  the  plaintiff's  right 
of  action.  It  must  be  conceded  that  the  dismissal  of  the 
suit  bv  the  Court  on  the  motion  of  the  defendant,  for 
failure  to  file  a  declaration,  is  no  adjudication  of  the 
merits  of  the  controversy,  and  hence  the  plaintiff's  right 
of  action  is  not  concluded.  We  have  so  held  in  several 
unreported  cases,  and  this  is  now  the  established  practice," 
and  ths  Court  declined  to  follow  or  even  approve  of  the 
case  of  Afidcrson  r.  Bedford,  supra,  and  cited  the  case  of 
East  Tennessee  Coal  Company  v.  Daniel,  100  Tenn.,  65, 
to  show  that  the  Court  had  not  heretofore  approved  either 
the  Cold  well  ease  or  the  case  of  Sweet  r.  Electric  Light 
Company,  97  Tenn.,  252.  . 

It  cannot  be  insisted  that  a  dismissal  of  plaintiff's  suit, 
because  of  his  failure  to  appear  and  prosecute  is  an  adjudi- 
cation of  the  merits  of  the  controversy,  any  more  than 
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a  failure  to  file  a  declaration  is  an  adjudication  on  the 
merits  of  the  controversy.  Each  is  a  failure  to  appear 
and  prosecute,  and  when  the  suit  is  dismissed  for  either 
failure,  it  adjudicates  nothing  of  the  controversy  between 
the  parties  to  the  litigation.  Following  the  case  of 
Coal,  Iron  &  Railway  Co,  v.  Minton,  supra,  we  are 
clearly  of  the  opinion  that  the  trial  Judge  was  in  error 
in  directing  a  .verdict  in  favor  of  the  defendant,  on  his 
j)lea  of  res  adjudicata. 

It  appears  from  the  entry  on  the  minutes,  and  alpo 
the  recitations  in  the  bill  of  exceptions,  that  defendant's 
motion  was  sustained  by  the  Court  alone  upon  his  plea 
of  res  adjudicata,  or,  in  other  words,  the  Court  held  with 
the  oniitention  of  the  defendant,  that  the  dismissal  of 
the  suit  of  plaintiff  for  his  failure  to  appear  and  prose- 
cute was  a  judgment  upon  the  merits  of  the  cause,  and 
concluded  plaintiff  from  bringing  another  action  within 
one  year  from  the  date  of  such  dismissal.  The  peremp- 
tory instructions  were  not  granted  defendant  on  the  facts 
out  of  which  the  cause  of  action  arose,  but  because  the 
trial  Judge  was  of  the  opinion  the  plea  of  res  adjudicata 
had  been  sustained. 

The  plaintiff  moved  for  a  verdict  in  his  favor  of  $81.25, 
and  there  being  no  dispute  about  the  facts  showing  de- 
fendant's liabilitv,  this  motion  should  have  been  sus- 
tained  by  the  trial  Judge  and  the  jury  so  instructed,  and 
it  was  error  in  him  not  to  do  so. 

For  these  reasons  the  judgment  of  the  lower  Court 
is  reversed  and  judgment  entered  here  in  favor  of  the 
plaintiff  against  defendant  for  $81.25,  and  all  the  costs 
of  the  cause. 

42 
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J.  E.  Ellis  v.  The  Memphis  Cotton  Oil  Company. 

Writ  of  certiorari  denied  by  Supreme  Court. 
{Jackson,     April  Term,  1913.) 

1.  E3\iDEN0E,  Admission  of.     Duty  of  the  trial  Court  irith  refer- 

ence to. 

In  an  inquiry  before  the  trial  Court  and  in  the  absence  of  the 
Jury,  made  with  a  view  of  ascertaining  the  admissibility  of 
evidence,  it  is  the  duty  of  the  Court  to  point  out  what  is 
admissible  and  what  is  not. 

2.  Same.     Of  prvvioun  injuries.    Admissible  trhen  circumstances 

similar. 

The  fact  that  other  i^rsous  have  previously  stumbled  or  fallen 
or  been  injured  by  the  same  defects  that  produced  the  injury 
in  suit  is  admissible  as  showing  defendant's  notice  of  defects, 
and  as  tending  to  show  the  dangerous  character  of  the  de- 
fects. 

3.  Same.     Same.    For  ichat  not  admissible. 

But  such  evidence  is  not  admissible  to  show  other  Independent 
acts  of  negligence,  nor  to  show  that  any  prudent  man  might 
sustain  injuries  thereat. 

4.  Same,     i^amc.     When  not  admissible. 

And  where  the  grounds  or  structures  or  conditions  were  in  a 
different  condition  at  the  time  of  the  previous  Injuries  or 
were  not  the  same  the  evidence  is  not  admissible. 

5.  Safe  I^lace  or  Premises.    Duty  of  owner  or  occupier  to  keep. 

The  owner  or  occupier  of  premises  who  Induces  others  to  go 
thereon  by  invitation,  express  or  implied,  owes  to  such  others 
the  dut.v  to  use  reasonable  or  ordinai*y  care  to  keep  them  in 
a  safe  and  suitable  wndltion  so  that  they  will  not  be  un- 
necessarily or  unreasonably  exi)osed  to  danger. 
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6.  Same.    Same.    Presumption  that  duty  discharged. 

Every  person  has  a  right  to  presume  that  such  duty  has  been 
discharged,  and,  in  the  absence  of  reasonable  ground  to  think 
otherwise,  is  not  negligent  in  assuming  that  he  is  not  ex- 
posed to  danger  which  can  come  to  him  only  from  a  viola- 
tion of  such  duty. 

7.  Same.       Same.       Xot  contributory  neglioence  to  rely  on  dis- 

charge of  duty. 

So  one  is  not  chargeable  with  contributory  negligence  in  failing 
to  look  for  danger  which  can  come  only  from  a  violation  of 
such  duty  and  where  from  surrounding  circumstances  there 
was  no  reason  to  api)rehend  danger. 

8.  Negligence  ob  Coxtbibutoey  Negugence.       When  for  Court 

athd  ichen  for  Jury. 

When  a  given  state  of  facts  is  such  as  reasonable  men  may 
fairly  differ  ui>on  the  question  as  to  whether  there  was  negli- 
gence of  not,  the  determination  is  for  the  jury.  It  is  only 
where  the  facts  are  such  that  all  reasonable  men  must  draw 
the  same  (x^nclusion  from  them  that  the  question  of  negli- 
gence or  no  negligence  is  one  of  law  for  the  Court.  These 
rules  api)ly  equally  to  negligence  and  contributory  negligence. 


From  Shelby  Couxty. 


Appeal   in   error   from   the   Circuit   Court   of    Shelby 
County,  Division  Xo.  3.       T.  B.  Pittman,  Judsre. 

T.  F.  Kelly,  J.  B.  Webb  and  D.  B.   Sweexey  for 
Plaintiff  in  Error. 

IMarsilliot  &  Chandler  for  Defendant  in  Error. 

Mr.    Justice    Hughes   delivered   the   opinion   of   the 
Court. 
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Tins  suit  was  brought  in  the  Circuit  Court  of  Shelby 
county  by  plaintiff  in  error,  J.  E.  Ellis,  against  defend- 
ant in  error,  The  Memphis  Cotton  Oil  Co.,  to  recover 
damages  for  personal  injuries  alleged  to  have  been  sus- 
tained by  Ellis  as  a  result  of  the  negligence  of  the  de- 
fendant. At  the  conclusion  of  the  testimonv  offered  on 
behalf  of  Ellis,  on  the  trial  of  the  case  before  the  Circuit 
Judge  and  a  jury,  and  on  motion  of  the  cotton  oil  com- 
pany therefor,  a  verdict  was  directed  by  the  trial  Court 
in  its  favor.  From  this  action  of  the  trial  Court  Ellis 
appealed,  and  in  this  Court  has  made  seven  formal  as- 
.<ignments  of  error,  which,  however,  can  be  grouped  under 
two  headings. 

The  first  and  second  assignments  complain  at  the 
action  of  the  trial  Court  in  sustaining  the  motion  to  di- 
rect a  verdict,  and  pursuant  thereto  withdrawing  the 
case  from  the  jury.  The  fifth,  sixth  and  seventh  assign- 
ments amount  to  a  complaint  at  the  action  of  the  Court 
in  holding  as  a  matter  of  law  that  Ellis  knew  the  dangers 
of  the  situation,  and  was  therefore  guilty  of  such  con- 
tributory negligence  as  should  be  held  as  a  matter  of 
law  to  bar  anv  recovery.  So  it  is  seen  that  the  first, 
second,  fifth,  sixth  and  seventh  assignments  of  error  all 
ultimately  present  but  one  question — the  correctness  or 
incorrectness  of  the  trial  Court's  action  in  directing  a 
verdict  for  defendant,  based  on  the  ground  that  plaintiff 
was  guilty  of  such  contributory  negligence  as  should  be 
held  as  a  matter  of  law  to  bar  a  recoverv.  thereby  takinff 
the  case  from  the  jury.  The  third  and  fourth  assign- 
incnits  complain  at  the  action  of  the  trial  Court  in  holding 
certain  evidence  incompetent,  and  refusing  to  permit  it 
to  go  to  the  jury. 

The  case  made  bv  the  evidence  is  as  follows :  Between 
five  and  six  o'clock  on  the  evening  of  December  24,  1909, 
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Ellis,  who  was  then  in  the  employ  of  the  Illinois  Central 
Kailroad  Co.,  engaged  as  engine  foreman^  as  he  expresses 
his  position,  got  his  foot  caught  in  a  machine  or  contri- 
vance called  a  cottonseed  conveyor  belonging  to  and 
operated  by  The  Memphis  Cotton  Oil  Co.,  and  suffered 
such  injuries  to  the  foot  that,  as  a  result,  later  it  became 
necessary  to  amputate  it.  Ellis'  duties  with  his  em- 
ployer consisted  in  what  is  styled  in  the  record  as  ''spot- 
ting" cars  for  certain  industries  of  South  ^[emphis, 
which,  as  explained,  consisted  in  placing  cars  at  factory 
sites  to  be  there  loaded  or  unloaded.  Among  the  plants 
or  industries  for  which  he  spotted  cars  was  The  Memphis 
Cotton  Oil  Co.,  which  appears  to  be  a  large  industry  with 
a  plant  covering  several  acres  of  land.  This  plant  had 
located  along  by  and  parallel  with  a  section  of  railroad 
track  the  machine  or  contrivance  called  at  cottonseed  con- 
veyor, which  consisted  of  a  box-like  structure  about  four- 
teen  inches  deep,  and  two  and  one-fourth  to  three  feet 
wide,  and  about  two  hundred  feet  long,  and  in  which 
revolved,  when  the  conveyor  was  in  use,  an  auger-like 
contrivance.  This  was  used  for  the  purpose  of  con- 
veying cottonseed  into  the  plant  of  the  company,  the 
auger-like  contrivance  by  its  revolutions  carrying  the 
seed,  when  shoveled  into  the  box  or  conveyor,  into  the 
mill  or  building.  The  top  of  the  box  or  conveyor  con- 
sisted of  iron  rods  extending  into  and  through  two  two- 
inch  timbers  at  their  ends,  the  timbers  at  the  ends  of 
the  rods  being  such  distance  apart  as  to  make  them  rest 
on  the  timbers  forming  the  sides  of  the  box,  thus  causing 
the  rods  to  extend  across  the  box  from  side  to  side  when 
the  top  w^as  on.  This  top  was  constructed  in  sections 
and  so  placed  on  the  box  or  conveyor  as  that  it  worked 
on  hinges,  each  section  working  on  its  own  hinges,  so 
that  when  it  was  desired   to  shovel   or  place  cottonseed 
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ill  the  conveyor,  the  top,  or  the  section  necessary,  was 
thrown  back  on  its  hinges  and  the  seed  put  in.  There 
is  no  evidence  giving  the  exact  sizes  of  these  rods  extend- 
ing across  the  top  of  the  conveyor,  or  their  distance  apart, 
but  they  are  described  as  being  about  seven-eighths  of 
an  inch  in  diameter  each,  and  as  being  from  three  and 
one-half  to  four  inches  apart.  Whether  this  means  three 
and  a  half  to  four  inches  from  center  to  center  of  the 
rods,  or  three  and  one-half  to  four  inches  of  clear  space 
between  their  outer  surfaces  is  not  explained.  It  was 
admitted — rather  agreed — on  the  trial  of  the  case  before 
the  jury  that  the  rods  were  all  the  same  distance  apart. 
This  whole  convevor  was  so  near  the  railroad  track  next 
to  and  parallel  with  it  as  to  leave  just  room  for  the  pass- 
ing of  cars;  and  the  top  of  the  conveyor  is  described  a^ 
being  just  a  little  bit  lower  than  the  floor  of  cars  when 
on  the  track. 

ilr.  Ellis,  on  the  afternoon  he  was  injured,  had  two 
cars  of  coal  to  be  placed  or  ''spotted"  for  The  Memphis 
Cotton  Oil  Co.,  and  some  time  from  one  to  two  o'clock 
he  wont  to  the  office  of  that  company,  as  it  was  his  custom 
and  duty  to  do  when  having  occasion  to  spot  cars  for  it. 
to  make  inquiry  about  the  placing  of  these  cars.  The 
agent  of  the  company  whom  it  w-as  Ellis'  duty  to  see 
about  this  matter  was  out  of  the  office  at  that  time,  so 
Ellis  was  told  by  one  w^ho  was  in  the  office  to  return  about 
5  to  5  :30  o'clock  that  evening.  About  the  hour  thus  sug- 
gested, Ellis  started  to  go  from  where  some  care  were 
standina:  bv  this  convevor  to  the  office  of  the  defendant,  and 
in  doing  so  he  crossed  between  two  of  the  cars,  crossing 
over  the  drawheads,  and  stepped  from  the  cars  unto  this 
conveyor.  lie  says:  "I  started  up  over  the  drawheads; 
there  were  cars  spotted  all  alongside  of  the  mill,  and  put 
mv  riffht   foot   on   the  north  side  of  this  convevor  and 
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Stepped,  and  my  right  foot  slipped  and  the  rod  turned 
sideways,  and  my  foot  went  in  between  there."  The 
conveyor  was  then  running,  and  the  foot  being  held  be- 
tween the  rods  on  the  top  of  the  conveyor,  the  machinery, 
or  auger,  lacerated  it  and  wounded  it  until  it  became 
necessary  some  months  thereafter  to  amputate  it  just 
above  the  ankle. 

Ellis  had  been  engaged  in  spotting  cars  at  the  plant  of 
The  Memphis  Cotton  Oil  Co.  for  from  three  and  one-half 
to  four  years,  except  that  during  about  one  year  of  that 
time  the  company's  plant  had  been  closed  down  because 
of  having  sustained  a  loss  by  fire.  During  this  time  the 
evidence  indicates  that  it  w^as  not  necessary  to  spot  the 
cars.  The  plant  resuuied  business,  however,  in  the  fall 
of  1909,  and  Ellis'  injuries  were  inflicted,  as  stated,  on 
December  24th  of  that  year.  This  means  that  for  a 
total  time  of  from  two  and  one-half  to  three  years  he 
had  been  engaged  in  placing  cars  for  this  plant.  During 
all  this  time  he  admits  it  was  necessary  for  him  to  make 
daily  trips  to  the  office  of  the  cotton  oil  company,  and 
usually  two  trips  a  day  were  made.  Ellis  shows  by  his 
own  testimony  and  that  of  others  that  it  was  his  usual 
custom,  as  well  as  the  custom  of  all  others  who  had  occa- 
sion to  go  from  the  railroad  to  the  office  of  the  cotton  oil 
company  to  go  the  route  he  was  taking  on  this  particular 
occasion;  which  route,  it  should  here  be  stated,  led  onto 
a  platform  or  walkway  which  adjoined  the  conveyor  on 
the  side  away  from  the  cars,  and  led  from  there  to  or 
toward  the  office  of  the  cotton  oil  company.  The  evi- 
dence is  that  this  was  the  way  regularly  used,  not  only 
by  the  employes  of  the  railroad  company,  but  by  the 
employes  of  the  cotton  oil  company,  in  passing  between 
the  office  of  that  company  and  the  railroad.  This  plat- 
form was  the  property  of  the  cotton  oil  company,   and 
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was  maintained  there  by  it  for  the  purpose  of  affording 
a  way  to  and  from  its  oflBce  and  the  railroad  track,  as  th? 
evidence  indicates. 

As  already  stated,  the  top  of  the  conveyor  was  turned 
back  when  seed  was  being  placed  in;  and  all  the  evi- 
dence indicates  that  the  object  of  having  the  rods  across 
the  top  was  to  afford  protection.  Ellis  swears  that 
he  assumed  the  way  across  the  conveyor  was  safe,  that 
he  had  seen  others  use  it,  and  that  he  never  had  had  occa- 
sion to  examine  the  distance  of  the  rods  apart.  On 
these  questions  he  testified  as  follows: 

^'Well,  I  had  crossed  and  re-crossed  there;  I  had  seen 
all  the  other  mill  employes  crossing  there.  I  never  had 
time  to  examine  the  machinery  to  see  whether  a  man 
could  get  in  there  or  not.  I  supposed  those  rods  were 
put  there  to  protect  anybody.     .     .     . 

"Q.  You  had  no  idea  how  far  apart  they  (the  rods) 
were? 

"A.     ^0,  sir;  I  never  had  occasion  to  examine  them. 

"Q.  State  whether  or  not  you  had  seen  other  employes 
of  the  railroad  company  and  of  the  factory  crossing 
and  stepping  on  the  rods  like  you  were? 

"A.     Yes,  sir;  I  had.     .     .     . 

**Q.  Did  you  have  any  reason  to  believe  this  cotton 
seed  convevor  was  unsafe  in  the  condition  it  was  in? 

"A.     Xone  whatever." 

There  is  considerable  other  evidence  in  the  record  to 
the  same  effect ;  and,  in  fact,  no  evidence  indicating 
that  the  rods  were  there  for  any  purpose  other  than  the 
protection  of  those  having  occasion  to  pass  over  or  to 
be  about  the  convevor. 

Ellis  offered  to  show  by  one  witness  that  other  acci- 
dents similar  to  the  one  to  him  had  occured  there  pre- 
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ceding  the  time  he  was  injured.  When  this  evidence 
was  offered  it  was  excepted  to,  and  the  exception  was 
sustained  by  the  Court,  after  which,  it  appears,  the  jury 
was  caused  to  retire,  and  then  the  witness,  in  the  absence 
of  the  jury,  shows  that  he  would  have  testified  to  this 
effect:  "Two  men  have  been  injured  in  crossing  the 
conveyor  by  reason  of  their  feet  going  between  the  irons 
previous  to  Ellis'  injury,  and,  I  think  one  or  two  have 
been  injured  in  the  same  way  since  Mr.  Ellis  has  been 
injured."  The  Court  refused  to  let  this  testimony  or 
any  part  of  it  go  to  the  jury,  and  this  is  assigned  as 
error. 

It  is  insisted  by  counsel  for  defendant  company  that 
this  action  of  the  Court  was  proper,  for  the  reason  that 
it  is  not  shown  that  the  other  injuries  occurred  at  the 
precise  place  along  the  conveyor  where  Ellis  was  injured. 
We  are  of  opinion  that  this  fact  can  have  no  weight 
because,  as  already  stated,  it  was  admitted  as  a  fact  in 
the  progress  of  the  trial  that  the  rods  were  all  the  same 
distance  apart  along  the  conveyor.  The  rods  being  all 
the  same  distance  apart,  it  necessarily  results  that, 
wherever  the  feet  of  the  other  men  had  gone  through 
the  conveyor,  the  circumstances  were  so  similar  as  that 
the  failure  to  show  that  the  other  injuries  occurred  at 
the  precise  point  where  Ellis  was  injured  cannot  be 
material.  Nor  do  Ave  think  it  can  be  material  that  it 
was  not  shown  exactly  how  long  preceding  Ellis'  injury 
it  was  that  the  other  injuries  occurred,  as  all  the  evi- 
dence indicates  that  the  condition  of  the  convevor  had 
been  the  same  all  the  time.  It  was  so  treated  through- 
out the  entire  progress  of  the  trial.  ?for  do  we  think 
a  statement  of  the  witness  as  to  what  he  tJioiight  about 
one  or  two  others  being  injured  in  the  same  way  since 
Ellis  had  been  injured  could  be  material,  for  the  reasnn 
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that  the  witness'  statements  were  being  made  before  the 
trial  Court  that  he  might  pass  on  their  admissibility,  and 
he  held  the  ivhole  testimony  to  be  admissible.  Of  course, 
what  tlie  witness  thought  about  others  being  injured  was 
not  competent,  but  in  an  inquiry  before  a  Court  and  in 
the  absence  of  evidence,  it  is  clearly  the  duty  of  the 
Court  to  point  out  what  is  admissible  and  what  is  not. 

The  question  then  is,  was  this  evidence  as  to  the  other 
injuries  before  Ellis  received  his  injuries  admissible? 

In  8  Encyc.  of  Evidence,  928-930,  the  following  is 
announced  as  the  law: 

"The  fact  that  other  persons  have  stumbled  or  fallen 
or  been  injured  by  the  same  defect  as  produced  the  in- 
jury in  suit  may,  in  many  jurisdictions,  be  shown.  Where 
the  other  accident  occurred  before  the  accident  in  suit, 
such  evidence  is  admissible  as  showing  defendant's 
notice  of  the  defect.  It  is  also  admitted  as  tending  to 
show  the  dangerous  character  of  the  defect,  except  in 
Indiana  and  Michigan,  w^here  it  is  not  admissible  for 
such  purpose,  and  where,  consequently,  evidence  of  acci- 
dents occurring  after  the  accident  in  suit  is  excluded. 
Such  evidence  is  not,  however,  admissible  to  show  other 
independent  acts  of  negligence,  nor  to  show  that  any 
prudent  man  might  sustain  injuries  thereat.  It  is  not 
objectionable  as  raising  collateral  issues,  nor  as  tending 
to  mislead  the  jurv^  nor  as  being  in  the  nature  of  a  sur- 
prise which  the  defendant  might  not  be  prepared  to  meet. 
But  where  at  the  time  of  the  other  accident  the  grounds 
or  stnicture  were  in  a  diiferent  condition  the  evidence 
is  incompetent." 

Our  own  case  of  Railroad  v.  Wyatt,  20  Pickle,  432, 
presents  a  somewhat  analogous  question,  but  that  case 
involved  the  question  of  showing  repairs  subsequent  to 
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the  injury  rather  than  before,  and  under  the  authority 
just  quoted  such  would  not  be  competent. 

We  are  of  the  opinion  that  the  trial  Court  committed 
error  in  excluding  the  evidence  as  to  previous  injuries. 
If  this  evidence  had  been  admitted  it  would  have  served 
to  charge  the  cotton  oil  company  with  notice  of  the 
dangerous  condition  of  the  conveyor. 

There  was  evidence  that  there  were  two  other  ways 
of  going  from  the  railroad  to  the  cotton  oil  company's 
office,  although  as  already  stated  the  way  Ellis  was  going 
when  injured  was  the  one  usually  used.  One  of  these 
ways  was  around  a  building  or  stnicture  of  the  cotton 
oil  company,  which  would  have  been,  as  estimated  by 
the  witnesses,  from  five  hundred  to  six  hundred  feet  out 
of  the  way,  or  three  or  four  times  as  far  as  the  ordinary 
way,  the  evidence  showing  that  the  office  was  only  fifty 
to  seventy-five  yards  from  the  railroad  track  in  a  direct 
line  over  the  usual  route  of  travel;  and  a  second  wav 
was  through  a  building  in  which  there  was  machinery, 
which  way,  as  one  witness  says,  would  have  brought  one 
in  a  few  inches  of  the  machinery,  and  required  "dodging 
around  the  belts  and  machinery."  The  machinery  was 
running  at  the  time  Ellis  w^as  injured.  The  evidence 
in  regard  to  the  way  around  the  buildings  shows,  not 
only  that  it  was  a  much  longer  way,  but  that  to  have  used 
it  on  that  occasion  would  have  meant  going  through  mud 
and  water  described  by  some  of  the  witnesses  as  being 
shoe  mouth  deep,  and  by  others  as  being  six  or  eight 
inches  deep. 

The  record  shows  that  the  trial  Court  based  his  action 
in  directing  a  verdict  in  favor  of  the  cotton  oil  company 
on  the  assumption  that  Ellis  knew  more  about  the  situa- 
tion than  anvone  else,  and  therefore  could  not  be  heard 
to  complain  at  the  negligence  of  the  company  in  main- 
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taining  the  structure.  In  ruling  on  the  motion,  the 
trial  Court  used  language  as  follows:  "The  evidence 
of  the  plaintiff  shows  that  he  must  have  been  more  fami- 
liar with  this  thing  than  anybody  in  the  world.  .  .  . 
!N^ow,  if  the  officers  of  the  company  were  charged  with 
knowing  whether  a  foot  would  slip  through  there,  cer- 
tainly this  man  was  charged  with  the  same  knowledge." 

The  question  is,  was  the  action  of  the  trial  Court  in 
directing  a  verdict  correct? 

It  occurs  to  us  that  the  course  he  took  was  assuming 
the  functions  of  a  jury.  We  are  of  opinion  it  cannot 
be  said  as  a  matter  of  law  that  Ellis  was  more  familiar 
with  the  dangers  of  the  situation  than  anyone  else,  but 
rather  that  the  company  which  had  constructed  the  con- 
veyor might  well  be  held  chargeable  with  more  knowledge 
of  its  defects  than  one  who  simply  had  occasion  to  use  it. 
I^ot  only  this,  but  to  sav  as  a  matter  of  law  that  Ellis 
know  more,  or  even  as  much,  about  the  condition  of  the 
conveyor  as  did  the  cotton  oil  company,  is  to  draw  a  cen- 
clusion  diametrically  opposite  to  his  positive  swearing  to 
the  effect  that  he  had  never  had  occasion  to  notice  the 
rods;  and  not  only  this,  but  others  who  had  been  using 
this  way  as  had  Ellis,  without  exception,  swear  they  had 
no  such  notice ;  and  the  holding  is  in  the  face  of  all  this 
testimony.  Further,  to  say  as  a  matter  of  law  that 
Ellis  was  so  grossly  negligent  in  using  the  way  as  to 
bar  his  right  of  recovery  is  to  say  that  the  question  of 
his  negligence  is  not  one  about  which  reasonable  men 
could  differ. 

But  this  still  is  not  the  strongest  feature  of  the  case 
in  favor  of  submitting  it  to  the  jury.  As  Ellis  swears, 
the  rod  "turned  sideways,'  and  this  shows  a  defective 
condition — a  condition  maintained  by  the  cotton  oil  com- 
pany with  knowledge  of  other  injuries  having  occurred 
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under  similar  circumstances.  We  think  it  clear  that 
the  burden  of  proof  was  cast  on  that  company  to  show 
that  it  did  not  know  of  the  condition  that  caused  the  rod 
to  turn.  In  other  words,  the  fact  that  the  rod  turned, 
and  that  other  injuries  had  (Xjcurred,  coupled  with  the 
further  fact  that  it  was  a  structure  maintained  by  the 
cotton  oil  company,  cast  on  it  the  burden  of  showing  that 
it  was  not  negligent,  or  that  it  had  no  notice  of  the  con- 
dition; and  when  the  question  is  one  of  burden  of  proof 
it,  of  course,  is  for  the  jury. 

Another  matter  insisted  on  bv  counsel  for  the  cotton 
oil  company  is  that  it  was  gross  negligence  on  the  part 
of  Ellis  to  go  over  this  structure  at  the  time  he  did,  it 
appearing  in  the  evidence  that  it  was  at  night  when  the 
place  was  very  dark,  not  being  lighted,  and  that  it  had 
been  raining  all  day,  and  the  rods  and  all  surroundings 
were  wet.  The  reply  to  this  contention  is  that  Ellis 
had  a  right  to  assume  that  the  way  which  the  company 
had  constructed  or  j)laced  there  for  use,  and  which  was 
constantly  being  used,  and  which  he  was  invited  to  use, 
^vas  safe. 

*'The  owner  or  occupant  of  premises  who  induces  others 
to  come  upon  it  by  invitation,  express  or  implied,  owes 
to  them  the  duty  of  using  reasonable  or  ordinary  care  to 
keep  the  premises  in  a  safe  and  suitable  condition,  so 
that  they  will  not  be  unnecessarily  or  unreasonably  ex- 
posed  to  danger."     29  Cyc,  45*]. 

"The  general  nile  is  that  every  person  has  a  right  to 
presume  that  every  otlier  ])erson  will  perfonn  his  duty 
and  obey  the  law,  and  in  the  absence  of  reasonable  ground 
to  think  otherwise  it  is  not  negligence  to  assume  that  he 
is  not  exposed  to  danger  which  can  come  to  him  only 
from  violation  of  law  or  duty  to  sncli  other  person."  29 
Cyc,  516.     "And  if  the  conditions  are  such  as  to  mis- 
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lead  a  person,  failure  to  discjover  danger  is  not  negli- 
gence. So  negligence  is  not  imputable  to  a  person  for 
failing  to  look  for  danger  when  under  the  surrounding 
circumstances  he  had  no  reason  to  apprehend  any."  29 
Cvc,  614. 

*'To  constitute  contributory  negligence  the  act  or  omis- 
sion of  the  person  injured  must  be  one  which  he  could 
reasonably  anticipate  would  result  in  his  injury."  29 
Cyc,  520. 

But,  after  all,  the  question  before  this  Court  is  not 
whether  Ellis  was  guilty  of  contributory  negligence,  but 
the  question  here  is  whether  that  question  was  so  far 
debatable  as  that  it  should  have  been  submitted  to  a  jury. 
The  test  as  established  by  our  Supreme  Court  is  well 
expressed  in  the  following  rather  lengthy  quotation  from 
Traction  Co.  v.  Broum,  7  Cates,  323,  329: 

"A  motion  for  ])eremptory  instnictions  is  not  one 
which  addresses  itself  to  the  discretion  of  the  Court,  but 
one  which  presents  a  question  of  law;  and  the  crucial 
question  in  the  case  is  whether  there  is  any  determinative 
evidence  upon  which  the  jury  must  base  a  verdict  in 
favor  of  the  party  who  produces  it. 

"It  is  said  in  the  case  of  Grand  Trunk  Railroad  Com- 
pany V.  Ives,  144  r.  S.,  417,  12  Sup.  Ct.,  679,  36  L. 
Ed.,  485,  that  the  terms  'ordinary  care'  and  'reasonable 
prudence'  and  such  like  terms,  as  applied  to  the  conduct 
and  affairs  of  men,  have  a  relative  significance,  and  can- 
not be  arbitrarilv  defined.  What  may  be  deemed  ordi- 
narv  care  in  one  case  mav,  xmder  different  surroimdinjrs 
and  circumstances,  be  gross  negligence.  The  policy  of 
the  law  has  relegated  the  detennination  of  such  questions 
to  the  jury  under  proper  instructions  from  the  Court. 
It  is  their  province  to  note  the  special  circumstances  and 
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surroundings  of  each  particular  case,  and  say  whether 
the  conduct  of  the  parties  in  that  case  is  such  as  would 
be  expected  of  reasonable  prudent  men  under  a  similar 
state  of  affairs.  When  a  given  state  of  facts  is  such  as 
reasonable  men  may  fairly  differ  upon  the  question  as 
to  whether  there  was  negligence  or  not,  the  determination 
of  the  matter  is  for  the  jury.  It  is  only  where  the  facta 
are  such  that  all  reasonable  men  must  draw  the  same 
conclusions  from  them  that  the  question  of  negligence 
is  ever  considered  one  of  law  for  the  Court. 

"To  support  this  proposition,  a  large  number  of  cases 
are  cited. 

"Substantiallv  the  same  rule  is  laid  do^vn  in  District 
of  Columbia  v.  Moulton,  182  U.  S.,  577,  21  Sup.  Ct., 
840,  45  L.  Ed.,  1287,  in  these  words:  The  question 
of  negligence  or  no  negligence  is  one  of  law  for  the  Court, 
but  where  one  inference  can  reasonablv  be  drawn  from 
the  evidence.' 

"This  case  approves  also  the  language  in  the  case  of 
Warner  v.  B,  cf  0.  By,  Co.,  168  U.  S.,  339,  18  Sup.  Ct., 
68,  42  L.  Ed.,  491,  as  follows:  *It  is  only  where  the 
evidence  is  such  that  reasonable  men  may  fairly  differ 
as  to  the  deductions  to  be  drawn  therefrom  that  the  deter- 
mination of  the  fact  of  negligence  should  be  left  to  the 
jury.' 

"In  Traction  Co.  v.  Carroll  113  Tenn.,  514,  82  S.  W., 
313,  it  is  said:  The  nile  is  that  any  act  must  be  held 
negligence  in  law,  or  negligence  as  a  matter  of  law,  where 
no  reasonable  difference  of  opinion  can  exist  among  men 
as  to  the  negligent  character  of  the  act.'  " 

These  rules,  of  course,  apply  to  plaintiffs  and  defend- 
ants alike,  or  whether  the  acts  are  to  be  considered  under 
the  designation  of  negligence  or  contributory  negligence. 
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Now,  in  the  light  of  these  well-settled  rules  of  law,  and 
of  the  facts  of  this  case,  to  say  that  all  reasonable  men 
would  draw  the  conclusion  that  Ellis  was  guilty  of  con- 
tributory negligence  in  using  the  way  actually  provided 
for  him,  and  which  he  saw  others  daily  using,  it  occurs 
to  us  is  to  draw  conclusions  contrary  to  the  experience  of 
all  men,  and  contrary  to  their  acts  as  they  are  daily 
observed.  If  the  action  of  the  trial  Court  in  directing 
a  verdict  in  this  case  can  be  sustained  it  must  be  on  the 
theory  that  the  danger  was  so  open  and  glaring  that  no 
reasonable  man  would  have  gone  into  it,  and  yet  all  others 
who  had  occasion  to  use  it  were  going  into  it  every  day 
in  the  year.  Such  a  holding  would  not  be  logical.  It 
would  have  the  eifect  of  holding  that  all  the  men  who 
had  occasion  to  go  from  the  railroad  track  to  the  office 
of  the  cotton  oil  company,  both  employes  of  the  railroad 
company  and  of  the  cotton  oil  company,  were  unreasonable 
men,  and  that,  too,  without  a  syllable  of  evidence  to  that 
effect  except  that  they  used  this  way.  It  appears  im- 
possible to  sustain  such  a  conclusion.  Who  are  reason- 
able men  ?  Only  those  who  see  as  a  particular  man 
sees?  If  so,  then  all  men  nuiy  be  unreasonable  except 
that  one  man. 

This  case  is  not  like  manv  cases  cited  bv  counsel  for 
the  cotton  oil  company  where  men  walked  into  open  ways 
in  walks,  etc.,  where  to  step  into  them  was  so  obviously 
dangerous  that  there  could  be  no  difference  of  opinion 
as  to  the  danirer — not  where  all  others  who  had  occasion 
to  go  that  way  were  doing  the  very  thing  that  resulted  in 
injury,  as  in  the  case  at  bar.  Here  was  a  grating  which 
others  regularly  stepped  on  and  over  which  they  had 
previously  j)assed  in  safety,  with  the  two  exceptions  al- 
ready  noted,    and    of   which   plaintiff,    according   to   his 
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testimony^  had  no  notice.  In  other  words,  the  space 
between  the  rods  was  such  that  ordinarily  it  was  not  dan- 
gerous, but  such  as  under  special  circumstances  it  appears 
became  dangerous. 

Of  course,  if  the  space  had  been  such  as  that  it  was 
impossible  for  a  foot  to  have  gone  into  it  there  could 
have  been  no  danger,  but  when  it  became  just  large 
enough  for  a  foot  to  go  through  under  extraordinary  cir- 
cumstances, to  hold  that  the  danger  at  once  becomes  so 
open  and  glaring  as  to  impute  to  plaintiff  knowledge 
thereof,  is  to  hold  that  there  is  no  margin  between  abso- 
lute safety  and  open  and  glaring  danger.  Under  such 
holding  when  could  such  question  as  the  one  under  con- 
sideration go  to  a  jury,  as  it  would  be  one  of  no  danger 
at  all  or  one  of  open  and  obvious  danger? 

That  it  was  a  dark  night  cannot  affect  the  right  of 
Ellis  to  go  to  the  jury  as  we  see  the  case.  The  place 
having  all  the  indications  of  a  safe  place,  and  being  held 
out  as  one — actually  constructed  in  part  of  the  very  pur- 
pose of  being  used  as  Ellis  was  using  it,  and  he  being 
invited,  both  constructively  and  actually,  to  use  it,  and 
to  use  it  on  that  particular  night  under  the  weather  con- 
ditions then  existing,  and  he  having  no  knowledge  of  its 
dangerous  character,  with  the  cotton  oil  company  having 
that  knowledge,  or  with  evidence  imputing  such  to  it, 
how  can  the  fact  that  it  was  dark  affect  the  question  ?  It 
occurs  to  us  it  is  against  the  company.  Knowing  the 
dangers  of  the  place,  or  being  chargeable  therewith,  it  is 
evidence  of  negligence  of  the  company  to  not  light  it. 
And  with  all  those  fact«  how  can  a  Court  impute  to  Ellis 
negligence  as  a  matter  of  law  in  not  going  through  the 
machinery,  through  which  he  might  have  had  to  dodge; 
or  negligence  as  a  matter  of  law  in  not  going  an  unusual, 
out-of-the-way,  wet  and  muddy  route  ? 
43 
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This  Court  is  of  opinion  and  holds  that  it  was  error 
for  the  trial  Court  to  exclude  the  evidence  as  to  the  other 
previous  injuries ;  and  that  the  case  should  have  been  sub- 
mitted to  a  jury  and  the  question  of  contributory  n^li- 
gence  left  to  it;  and  the  case  is  reversed  and  remanded. 
Defendant  in  error  is  taxed  with  the  costs. 


IT.  II.  Calloway,  et  al.,  v.  Lexoib  City,  et  al. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 
(Knoxville,     SepteirVr  Term,  1913.) 

1.  Municipal  Ordinances.    Power  to  enact.    Charter. 

A  municipal  corporation  can  pass  such  ordinances  only  as  are 
expressly  authorized  by  its  charter  or  necessarily  implied 
from  the  powers  granted. 

2.  Same.    Power  to  prohibit  or  regulate  sales  of  drinks. 

Such  corporation  may,  by  virtue  of  a  provision  of  its  charter 
prohibiting  the  sale  of  diiuks  containing  any  intoxicating 
properties  and  vesting  the  council  with  power  to  carry  this 
provision  into  effect,  prohibit  the  sale  of  drinks  containing 
alcohol  of  any  appreciable  percentage,  whether  straight  or 
mixed  with  other  liquids. 

3.  Soft  Drink  Stands.    Regulation.    Labeling  bottles. 

And  for  the  purpose  of  making  such  provision  effectual  the  city 
council  may  classify  soft  drink  stands  and  put  them  in  a 
separate  class,  and  may  require  vendees  of  such  drinks  to 
label  truthfully  each  bottle  or  vessel  in  or  from  which  they 
are  sold. 


STATE  OF  TENNESSEE.  659 

Calloway  v.  Lenoir  City. 

4.  Ordinances.    Absence  of  caption.    Dealing  leith  tiro  suhjects. 

In  the  absence  of  a  charter  provision  otherwise  prescribing, 
there  need  be  no  caption  to  a  municipal  ordinance ;  nor  is  an 
ordinance  invalid  because  it  deals  with  two  subjects. 


From  Loudon  County. 


Appealed  from  the  Chancery  Court  of  Loudon  County. 
H.  G.  Kyle^  Chancellor. 

Joiix  J.  Blair  for  Complainants. 

T.  M.  Breazeale  and  Frank  R.  Harrison  for  Defend- 
ants. 

Mr.  Justice  IEoore  delivered  the  opinion  of  the  Court. 

The  object  of  this  bill  is  to  have  declared  void  two  or- 
dinances, passed  by  the  town  of  Lenoir  City,  on  the  4th 
of  May,  1911,  one  of  which  is  as  follows:  "An  ordinance 
to  define  and  set  out  the  character  and  tind  of  business 
that  shall  constitute  a  soft  drink  stand,  or  business,  and 
shall  be  described  as  such." 

ARTICLE  I. 

"Section  1.  Be  it  ordained  bv  the  citv  council  of  Le- 
noir  City,  Tennessee,  that  every  person,  or  persons,  firm  or 
corporation,  that  shall  sell  any  kind  of  drinks,  or  beverages, 
that  contains  any  per  cent  of  alcohol  shall  be  deemed  and 
held  as  running  a  soft  drink  business,  whether  the  same  is 
done  as  a  separate  business  or  in  connection  with  some 
other  business,  and  shall  be  taxable  as  a  soft  drink  stand, 
or  soft  drink  business,  and  every  person  so  selling  such 
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drinks  as  a  beverage  or  beverages  shall  be  amenable  and 
subject  to  all  the  laws  and  ordinanoes  existing  that  govern 
and  regulate  soft  drink  stands  and  soft  drink  business. 

"F.  A.  Weiss^  Mayor, 

"G.  W.  Jackson,  Recorder,'* 

The  caption  of  the  next  ordinance  is  as  follows : 

"An  ordinance  to  regulate  the  sale,  or  oflFering  to  sell, 
of  all  soft  drinks  and  to  prevent  the  same  from  being  sold 
without  having  upon  the  said  bottle,  or  vessel  from  which 
the  drink  is  taken,  a  label  or  brand,  which  shows  in  print 
or  writing  what  the  kind  or  quality  of  the  fluid  therein  con- 
tained is,  and  to  fix  a  i^enalty  therefor  for  the  violation  of 
this  ordinance. 

^^ARTICLE  I. 

"SrECTioN  1.  Be  it  ordained  by  the  city  council  of  Le- 
noir City,  Tennessee,  that  is  shall  be  a  misdemeanor  for 
any  person  or  persons,  firm  or  corporation,  to  sell  any  per- 
son or  persons,  firm  or  corporation,  any  fluid  substance 
of  anv  kind  that  is  contained  in  a  bottle  or  vessel,  or  in 
anv  other  vessel,  when  such  bottle  or  vessel  does  not  have 
fastened  upon  it  and  attached  to  it  a  label  or  brand  show- 
ing in  writing  or  printing  exactly  what  kind  of  fluid  that 
is  therein  contained.  And  any  person  or  i>ersons,  fimi 
or  corporation  found  guilty  of  violating  this  ordinance 
shall  for  each  offense  be  fined  not  less  than  $1.00  nor  more 
than  $50.00. 

''Skc.  2.  Be  it  ordained  bv  the  city  council  of  Lenoir 
City,  Tennessee,  that  it  shall  be  a  misdemeanor  for  anv 
person  or  persons,  fi nn  or  corporation,  owning  or  running 
a  soft  drink  stand,  or  soft  drink  business,  either  separately 
or  in  connection  with  some  other  business,  to  sell  or  offer 
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to  sell  any  drink  or  drinks  that  comes  from  any  bottle  or 
vessel  that  is  not  labeled  with  the  label  that  shows  exactlv 
the  contents  of  said  bottle  or  vessel.  And  every  person  or 
persons,  firm  or  corporation,  found  guilty  of  violating 
this  ordinance  shall,  for  each  such  offense,  be  fined  not  less 
than  $1.00  nor  more  than  $50.00. 

*T.  A.  Weiss,  Mayor, 

"G.  W.  Jacksox,  Recorder," 


It  is  admitted  that  these  ordinances  Avere  regularly 
passed  by  the  town  council  and  duly  published,  as  the 
charter  requires,  and  the  only  question  for  our  considera- 
tion and  determination  is  whether  they  are  void  or  not. 

The  first  ordinance  was  adopted  for  the  purpose  of  de- 
fining what  constitutes  a  soft  drink  stand,  or  business,  and 
providing  for  the  taxation  of  such  business.  The  second 
ordinance  was  passed  to  require  persons  engaged  in  such 
business  to  have  attached  to  the  bottle  or  vessel  from  which 
the  beverage  is  sold,  a  label  or  brand,  in  writing  or  print, 
showing  what  kind  of  fluid  is  therein  contained,  and  fixing 
a  penalty  for  its  violation  and  making  it  a  misdemeanor 
to  sell  such  beverages  without  the  bottle  being  labeled  as 
required. 

These  ordinances  being  passed  for  the  purpose  of  regu- 
lating the  conduct  of  the  soft  drink  business,  and  passed 
at  the  same  time,  must  be  considered  together  as  part  of 
the  same  act.  Their  invalidity  is  challenged  upon  the 
ground  that  the  town  council  had  no  authority  in  its  char- 
ter, or  by  virtue  of  the  laws  of  the  State,  to  enact  such 
ordinance ;  and  upon  the  further  ground  that  they  are  con- 
trary to  the  laws  of  the  State,  are  oppressive,  discriminat- 
ing, unreasonable;  and  for  these  and  other  reasons  void. 

If  these  ordinances  are  subject  or  liable  to  the>ie  objec- 
tions, there  can  be  no  doubt  of  their  invalidity.       The 
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charter  of  a  corporation  is  its  organic  law,  or,  rather,  its 
constitution,  and  it  can  pass  no  ordinance  contrary  to  the 
provisions  of  the  charter.  It  is  well  settled  that  a  mu- 
nicipal corporation  may  pass  a  law  when  the  power  to  do 
so  is  expressly  given  in  its  charter,  or  when  the  power  is 
necessarily  implied,  in  order  to  carry'  out  express  powers 
granted  in  a  charter.  This  corix)ration  is  expressly 
granted  *'full  power  and  authority  by  ordinance  to  enact 
such  by-laws  and  ordinances  as  may  be  proper  to  preserve 
the  health,  peace,  welfare  and  good  government  of  Lenoir 
City,"  and  the  ordinances  in  question  might  well  be  susr 
tained  under  the  powers  herein  expressly  granted  the  city 
council,  as  measures  to  preserve  th'e  health,  quiet,  peace, 
welfare  and  good  government  of  the  town  of  Lenoir  City. 
Section  21  of  the  act  incorporating  Lenoir  City,  which 
was  passed  by  the  General  Assembly  on  the  31st  of  Janu- 
ary, 1907,  is  in  the  following  words: 

"Be  it  further  enacted,  that  it  shall  be,  and  is  hereby, 
declared  to  be  unlawful  for  any  i>erson  or  ]^)ersons,  com- 
pany, firm,  partnership  or  corporation  to  sell,  or  offer  to 
sell,  give  away,  bargain,  take  orders  for,  or  tipple  any  in- 
toxicating liquors,  including  wine,  ale,  beer  or  vinous  or 
spiritous,  malt  or  mixed  liquors,  or  any  adulteration  or 
mixtures  thereof,  within  the  corporate  limits  of  Lenoir 
Citv." 

In  Section  3  it  is  further  provided,  ''that  the  city  coun- 
cil of  Lenoir  City  is  hereby  granted  the  power  to  enact 
and  ordain  any  and  all  local  laws  not  in  conflict  with  the 
constitution  and  general  laws  of  the  land,  for  the  govern- 
ment of  said  citv,  in  the  l>est  interest  of  the  citizens  there- 
of,  whether  same  l>e  within  the  express  grants  of  this  char- 
ter or  not,"  and  it  is  insisted  by  the  counsel  for  the  ap- 
l)ellees  that  under  these  provisions  of  the  charter  of  the 
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town,  the  council  has  full  authority  and  power  to  enact 
the  legislation  challenged  in  this  case. 

In  the  case  of  Jones  v,  Ndshville,  109  Tenn.,  557,  in  an 
opinion  delivered  by  Mr.  Justice  Shields,  the  Supreme 
Court  announced  the  rule  bearing  upon  ordinances  in  the 
follow^ing  language:  ^'There  is  no  arbitrary  rule  by  which 
reasonableness  or  unreasonableness  of  ordinances  can  be 
treated  and  decided,  but  much  depends  upon  the  surround- 
ing circumstances  and  the  nature,  purpose  and  operation 
of  the  ordinance  in  question.  ...  It  may  be  said 
generally  that  ordinances  must  be  consonant  with  the  con- 
stitution and  statutes  of  the  United  States  and  of  the  State, 
and  with  the  general  principles  of  the  common  law.  Tliey 
must  be  authorized  by  the  charter  of  the  corporation,  or 
general  laws  applying  thereto,  and  consistent  with  the 
general  objects  and  purposes  of  its  creation.  They  must 
be  general  and  applicable  alike  to  all  persons  and  proi)erty 
affected  by  them,  and  certain  in  their  application  and  op- 
eration, and  their  execution  not  left  to  the  caprice  of  those 
whose  duty  it  is  to  enforce  them.  They  must  be  just,  and 
they  should  be  adapted  to  the  loyalty  and  affairs  which  it 
is  intended  they  shall  control  and  affect.  They  must  not 
be  harsh  and  oppressive.  They  must  not  discriminate 
in  favor  of  or  against  any  class  or  jwrsons  or  property,  but 
must  be  general  in  their  nature  and  impartial  in  their  op- 
eration and  effect.'' 

If  the  ordinances  under  consideration  meet  these  re- 
quirements, then  they  are  valid ;  other^vise  they  are  void. 

There  is  no  general  law  or  sj>ecial  statute  to  w^hieh  our 
attention  has  been  directed  which  these  ordinances  contra- 
vene, nor  do  they  conflict  with  either  the  constitution  of 
Tennessee  or  the  constitution  of  the  United  States.  The 
charter  of  Lenoir  City,  it  is  argued,  expressly  authorized 
the  passage  of  the  ordinances  in  question,  but,  if  not,  the 
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power  to  do  so  is  necessarily  implied  in  order  to  carry  into 
effect  those  expressly  granted  it. 

Learned  council  for  appellant  insist  that  these  ordi- 
nances are  void  because  their  body  legislates  about  two 
8ubj«v;t-matters,  when  but  one  is  expressed  in  the  caption. 
In  this,  however,  we  are  unable  to  concur;  in  fact,  the 
chart-er  of  this  town  does  not  require,  nor  is  there  any  law 
of  the  State  that  does  require,  an  ordinance  to  have  a  cap- 
tion to  it,  and  we  know  of  no  rule  of  law,  nor  has  the  in- 
dustry of  the  counsel  been  able  to  cite  us  to  any,  which 
holds  that  an  ordinance  mav  not  deal  with  more  than  one 
srubject  in  its  body,  though  it  is  usual  and  common  to  only 
attempt  to  regulate  by  one  ordinance  one  subject,  and  yet 
we  see  no  objections  to,  nor  reasons  why,  an  ordinance 
may  not  deal  with  a  number  of  kindred  subjects. 

The  ordinances  in  question  are  general  in  their  charac- 
ter and  apply  to  all  persons  engaged  in  the  soft  drink 
business  and  were  enacted  for  the  purpose  of  regulating 
that  class  of  business  and  dealing  with  persons  so  engaged, 
and  so  long  as  they  are  confined  to  that  class  of  business, 
and  persons  engaged  in  it,  the  ordinances  are  general  in 
their  nature,  and  are  not  void  as  class  legislation. 

It  has  been  held  repeatedly  in  this  State  that  ordinances 
requiring  saloon  keepers  to  close  their  business  at  certain 
hours  and  not  oj:)en  again  until  a  certain  time  thereafter, 
is  a  valid  ordinance.  An  ordinance  passed  by  the  board 
of  mayor  and  aldermen  of  the  city  of  Jackson,  requiring 
dealers  in  soft  drinks,  or  those  engaged  in  retailing  near 
lieer,  l)eerette  or  other  malt  or  fermented  liquors,  whether 
intoxicating  or  not,  to  keep  their  place  of  business  closed 
on  Simdav,  was  held  to  be  a  valid  ordinance  and  author- 
ized  under  the  police  powers  of  the  city.     1  Higgins,  SOf). 

An  ordinance  re(]uiring  'the  saloons  to  be  closed  at  J) 
o'clock  P.M.  and  not  opened  until  0  a.m.  next  day  has  l)een 
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held  valid  (3  Head,  245),  while  an  ordinance  requiring 
saloons  to  close  at  dark  was  held  to  be  reasonable  and  valid, 
in  11  Heisk.,  257. 

It  was  held  in  the  ease  of  Neu^em  i\  McCann,  21  Pick., 
189,  that  an  ordinance  which  prohibited  the  owner  from 
entering  a  saloon  on  Sunday  for  any  purpose  was  unrea- 
sonable, but  the  power  to  proliibit  keeping  a  saloon  open 
for  selling  liquor  or  carrv^ing  on  the  usual  business,  or 
winding  up  that  begun,  or  letting  others  into  the  saloon 
on  Sunday,  was  a  reasonable  exercise  of  the  police  powers 
of  the  municipality. 

It  has  been  held  that  if  there  is  any  good  and  substan- 
tial reason  for  making  a  distinction  in  regulating  mer- 
chants, who  deal  in  soft  drinks,  different  from  merchants 
who  do  not  deal  in  such  drinks,  then  such  classification  and 
regulation  will  not  be  held  arbitrary  or  discriminatory  if 
the  ordinance  so  providing  is  reasonable  in  other  respects. 

It  is  stated  by  Mr.  Justice  Shields,  in  the  opinion  from 
which  we  have  already  quoted,  that  the  ordinance  must  be 
just,  not  harsh  and  oppressive,  and  adapted  to  the  locality 
and  affairs  which  it  is  intended  they  shall  control  and 
affect. 

We  are  of  the  opinion  that  this  ordinance  is  eminently 
just  and  proper  under  all  circumstances.  It  is  an  at- 
tempt to  regulate  and  control  the  sale  of  soft  drinks  which 
contain  alcohol  in  any  quantity,  and  it  was  stated  in  110 
Tenn.,  491,  in  the  case  of  Webster  v.  The  State:  "The 
traffic  in  intoxicating  liquors  is  usually  recognized  as 
proper  subject  for  police  regulation,  and  it  may  l)e  con- 
trolled, restrained  or  even  totally  prohibited  under  police 
powers  without  violating  any  constitutional  rights." 

'Under  the  exercise  of  police  powers  and  as  a  sanitary 
measure,  and  tending  to  promote  the  health,  peace,  quiet, 
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welfare  and  good  government  of  Lenoir  City,  we  think  the 
ordinance  in  question  may  well  be  sustained. 

Under  Sec.  21  of  the  charter  of  Lenoir  City  it  is  ex- 
pressly made  unlawful  to  sell  or  give  away  or  tipple  any 
intoxicating  liquors,  including  wine,  ale,  beer  or  vinous, 
spiritous,  or  malt  liquors,  or  any  adulteration  or  mixture 
thereof,"  and  we  are  of  the  opinion  that  this  contains  an 
express  grant  of  power  to  the  city  council  to  enact  the  leg- 
islation in  question  in  this  suit. 

It  appears  from  the  bill  and  proof  that  the  complainant 
was  engaged  in  a  soft  drink  business  in  the  to^vn  of  Lenoir 
City,  and  selling,  among  other  beverages,  what  is  known 
as  '*swinkey,"  which  is  bought  from  breweries  who  reside 
and  manufacture  it  outside  or  the  State.  Just  what 
'*swinkey"  is,  or  what  its  ingredients  are,  the  record  fails 
to  disclose.  It  may  be,  and  doubtless  is,  an  adulteration, 
or  mixture,  of  vSomo  of  the  beverages,  the  sale  of  which  is 
exi)ressly  prohibited  lA  Sec.  21  of  the  charter;  but  how- 
ever that  may  be,  the  city  council  and  the  people  of  that 
to\\-n  are  entitled  to  know  what  are  the  ingredients  that 
compose  this  stuff,  whether  healthful  or  injurious  to  the 
health  of  the  citizens  of  that  town.  Anv  ordinance  re- 
quiring,  like  this  does,  the  sellers  of  such  unkno\\Ti  bever- 
ages to  place  a  label  upon  the  bottle  in  which  it  is  con- 
tained, showing  its  ingredients,  so  as  thereby  to  inform  the 
public  whether  it  is  poisonous  or  injurious  to  the  health  of 
the  citizens  using  it,  cannot  be  in  the  very  nature  of  things 
unreasonable  or  unjust.  It  is  not  only  the  policy  of  the 
law  of  the  State,  repeatedly  sustained  in  nimierous  de- 
cisions, to  prohibit  the  sale  of  alcoholic  beverages  when 
they  intoxicate,  but,  it  is  likewise  its  policy,  as  well  as  the 
policy  of  the  Congress  of  the  United  States,  to  prevent  the 
sale  of  any  food  or  beverage  that  may  be  injurious  to  the 
health  of  the  people  of  the  nation,  of  the  State,  or  of  the 
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municipality.  This  policy  of  the  State  and  nation  is  dis- 
closed in  the  passage  of  the  National  and  State  Pure  Food 
Laws,  in  which  express  authority  is  granted  to  the  agencies 
of  the  nation  and  State  to  investigate  carefully  any  and 
all  foods,  drugs  or  other  merchandise  therein  mentioned,  to 
discover  if  thev  are  misbranded,  or  do  not  oome  wdthin  the 
provisions  of  such  laws.  It  is  insisted  by  counsel  for 
complainants,  in  this  case,  that  the  ordinance  in  question 
contravenes  the  Pure  Food  Act,  passed  by  the  legislature 
in  1907,  l)ago  1005,  but  we  are  unable  to  discover  or  see 
wherein  that  is  true.  This  ordinance  may  be  considered 
more  in  the  nature  of  a  supplement  to  the  Pure  Food  Act 
referred  to,  but  they  certainly  do  not  in  any  wise  contra- 
vene that  act. 

AVithout  an  ex})re8s  grant  of  power  in  the  charter,  we 
think  that  under  the  police  powers  that  all  municipalities 
have,  legislation  of  this  character  may  well  be  enacted, 
and  that  it  is  the  duty  of  the  city  council,  charged  with 
the  passage^  of  ordinances  to  ]>romote  the  best  interest  and 
the  health,  j^eace,  safety  and  goml  order  of  the  towTi,  to 
enact  just  such  legislation  as  is  involved  in  this  litigation. 

We  cannot  close  our  eyes  to  the  fact  that,  while' there 
are  soft  drink  stands  in  very  hamlet,  village,  town  and  city 
in  the  State,  many  if  not  all  of  them  engage  in  the  sale, 
more  or  less,  of  intoxicating  liquors,  under  the  guise  of 
soft  drinks,  and  any  h^gislation  or  ordinance  of  a  towai  or 
city  whose  object  and  purpos(\s  are  to  suppress  and  prevent 
the  sale  of  such  beverages,  whether  sold  as  soft  drinks  or 
not,  if  they  contain  any  per  cent  of  alcohol,  vshould  be  up- 
held and  sustained  bv  the  Courts  of  the  State.  It  is  the 
policy  of  this  State,  as  declared  by  its  legislature  and  mani- 
feste<l  at  different  times  by  the  votes  of  its  citizenship,  to 
not  only  regulate,  control  and  restrict  the  sale  of  alcoholic 
beverages,  but  to  absolutely  prohibit  the  sale  or  manufac- 
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ture  of  intoxicating  drinks.  With  the  wisdom  of  this  legisr 
lation,  the  Courts  have  nothing  to  do,  but  we  desire  to 
press  our  full  approval  of  all  legislation  of  this  character, 
whether  enacted  by  the  Xational  Congress,  the  State  legis- 
lature or  the  municipal  coimcil. 

It  is  said  in  the  bill  and  in  the  argument  of  coimsel  for 
appellants  that  to  require  dealers  in  soft  drinks  to  comply 
with  this  ordinance  would  be  to  make  them  give  evidence 
against  themselves  in  a  criminal  prosecution,  and  this  is 
forbidden  by  the  constitution.  We  do  not  look  ujwn  this 
legislation  in  that  light,  for  if  the  business  is  legal  and 
the  beverages  contain  no  alcohol  therein,  the  complainants 
and  others  engaged  in  it  have  no  reason  to  fear  a  com- 
pliance therewith.  If  the  beverages  contain  alcohol  in 
any  quantity,  they  should  not  be  j^ermitted  to  sell  it,  as 
it  is  a  mooted  question  as  to  how  much  alcohol  in  a  pint 
of  the  so-called  soft  drinks  it  takes  to  intoxicate,  and  the 
safe  rule,  and  the  one  to  be  most  commended,  is  that  which 
prohibits  alcohol  in  any  per  cent  in  any  beverage. 

It  is  further  insisted  that,  inasmuch  as  the  dealers  in 
beverages  do  not  manufacture  them,  but  buy  them  outside 
of  the  State,  it  is,  therefore,  impossible  for  them  to  com- 
ply with  this  ordinance,  as  it  comes  to  them  in  bottles 
without  any  knowledge  on  their  part  of  the  ingredients 
composing  it.  This  is  probably  true,  but  affords  no 
reason  for  holding  this  ordinance  void.  Such  dealers 
are  not  compelled  to  buy  this  stuff  and  place  it  upon  the 
market  for  sale.  If  they  find  it  impossible  to  comply 
with  the  provisions  of  the  ordinance,  let  them  purchase 
something  that  contains  no  per  cent  of  alcohol,  for  it  must 
bo  rememliered  these  ordinances  only  apply  and  control 
and  regulate  the  sale  of  l^everages  that  contain  any  per 
cent  of  alcohol,  and  have  no  application  to  any  other  kind 
of  lx?verage. 
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It  is  charged  in  the  bill  that  *^every  physician  who  sends 
medicine  in  fluid  state  to  his  patient,  every  merchant  who 
dispatches  a  pint  of  coal  oil  or  molasses  to  his  customers, 
and  the  thrifty  housewife  who  sells  milk  to  her  nearest 
neighbors,  would  have  to  label  these  articles  if  these  ordi- 
nances are  valid." 

It  is  difficult  for  a  Court  to  treat  such  charges  with  the 
seriousness  with  \vhich  they  are  made,  for  it  is  clearly  evi- 
dent that  the  ordinances  in  question  have  no  bearing  or 
reference  to  articles  of  the  character  mentioned,  but  apply 
alone  to  beverages  containing  any  per  cent  of  alcohol. 

We  are  unable  to  reach  any  other  conclusion  than  that 
the  council  of  I^noir  City  Avere  well  within,  not  only  the 
express  grant  in  its  charter,  but  within  the  implied  powers 
therein  granted,  as  well  as  the  }X)lice  powers  inherent  in 
all  municipalities,  in  thc^  passage  of  the  ordinances  at- 
tacked in  this  case. 

The  Chancellor  reached  this  conclusion  and  dismissed 
the  bill,  and  we  are  of  the  oi)inion  that  there  was  no  error 
in  his  decree,  and  for  the  reasons  herein  stated,  his  decree 
is  in  all  resi)ectvS  affinued,  with  costs  against  the  complain- 
ants and  the  sureties  upon  their  cost  bond. 
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Robert  Walker  v.  Axxie  Walker  et  al. 


1.  Chancery  Pleading  and  Practice.    Crosa  hilL    Mature  of. 

A  cross  bill  is  generally  used  as  a  defensive  pleading  or  an 
auxiliary  suit  to  that  of  original  eomi>lainant  with  respect  to 
the  matters  averred  in  a  complainant's  bill ;  and  the  original 
and  cross  bills  are  treated  as  one  suit. 

2.  Same. 

And  yet  a  cross  bill  is  of  so  inde[)endent  a  nature  as  that  cross 
complainant  may  secure  relief  sought,  although  original  com- 
plainant may  fail  entirely;  and  an  answer  may,  by  virtue 
of  our  Code,  ]>artake  of  this  nature  if  filed  as  a  cross  bill. 

3.  Equitable  Estoppel. 

The  doctrine  of  equitable  estopi)el  is  from  time  to  time  ex- 
tended by  the  Courts  so  as  to  i)revent  unconscionable  and 
inequitable  results;  and  will  be  so  extended  as  to  embrace 
all  cases  where  in  equity  and  good  conscience  the  party 
against  whom  it  is  urged  ought  not  to  l>e  permitted  to  gain- 
say to  another's  prejudice  that  which  he,  by  word  or  con- 
duct, induced  his  adversary  to  believe  to  be  the  truth. 

4.  Payment.    Recovery  of  money  paid  under  a  mistake  of  fact, 

A  payment  made  under  a  mistake  of  fact,  irrespective  of  the 
source  of  information  upon  which  the  iwiyor  relied,  may  be 
recovered. 

5.  Same.    Payment  under  mistake  of  laic. 

The  general  rule  is  that  payment  under  a  mistake  of  law  can- 
not be  recovered. 

6.  Same.    Exceptions.     Foreign  Jair.     Misrepresentations. 

But  a  payment  made  under  a  mistake  as  to  the  law  of  a  for- 
eign state  may  be  recovered;  or  there  may  be  recovery  in 
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case  of  mistake  as  to  local  law  if  this  mistake  was  induced 
or  brought  about  bj'  the  design  or  misrepresentation  of  the 
recipient. 


From  Davidson  County. 


Appeal  from  the  Chancery  Court  of  Davidson  County. 
John  Allison,  Chancellor. 

Stokes  &  Stokes  for  Complainant. 

Douglas,  Norvell  &  Thruston  for  Defendants. 

Mr.  Justk^e  Wilson  delivered  the  opinion  of  the 
Court. 

The  original  bill  in  this  case  was  filed  by  complainant 
claiming  to  be  the  owner  and  entitled  to  the  proceeds  of 
two  notes  averred  to  be  liens  on  a  described  tract  of  land, 
and  the  sale  of  the  land  is  asked  to  pay  the  same. 

The  defendants  to  the  bill  are  the  heirs  at  law  of  com- 
plainant and  his  deceased  wife,  Kate  Walker,  except  de- 
fendant, Mrs.  Annie  Walker,  who  is  the  widow  of  a 
deceased  son  of  complainant,  the  name  of  the  deceased 
son  being  C.  E.  Walker,  who  died  in  the  state  of  Georgia 
without  issue,  leaving  his  widow,  Annie,  as  his  sole  heir. 

The  bill  avers  that  the  wife  of  complainant  died  in 
August,  1910,  and  that  his  son,  C.  E.  Walker,  the  hus- 
band of  defendant,  Annie  Walker,  died  in  December, 
1910,  intestate,  leaving,  as  before  stated,  the  defendant, 
Annie,  as  his  widow  and  who  is  the  administratrix  of  his 
estate. 

The  bill  avers  that  in  December,  1905,  complainant 
and  his  wife,  for  the  consideration  of  five  thousand  dol- 
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lars,  sold  to  his  son,  C.  E.  Walker,  now  deceased,  a  tract 
of  land  in  Davidson  County,  Tennessee,  and  a  copy  of 
their  deed  to  their  said  son  is  made  an  exhibit  to  the 
bill. 

It  is  alleged  that  the  consideration  for  said  deed  was 
five  thousand  dollars  and,  in  payment  thereof  or  in  part 
payment  of  the  consideration,  eight  notes  were  executed, 
each  for  $448.80,  two  of  the  notes  being  due  in  one,  two 
in  two,  two  in  three,  and  two  in  four  years  from  date, 
each  bearing  interest  from  date. 

It  is  alleged  that,  by  agreement  between  complainant 
and  his  wife,  four  of  the  notes  were  made  payable  to  her 
and  that  in  the  division  of  the  notes  there  were  delivered 
to  his  wife  four  of  them  due  in  one,  two,  three  and  four 
years  from  date. 

Complainant  alleges  that  the  indebtedness  owing  to 
him  for  his  original  notes  had  all  been  paid  and  satisfied, 
and  that  no  relief  is  sought  under  this  bill  with  respect 
to  said  notes. 

It  is  alleged  that  the  wife  of  complainant  died,  as 
before  stated,  in  August,  1910,  intestate,  leaving  no  debts 
except  her  funeral  and  burial  expenses,  which  have  been 
paid,  and  that  among  the  other  property  owned  by  her 
at  the  time  of  her  death  was  the  indebtedness  owing  to 
her  by  their  son,  C.  E.  Walker,  on  account  of  said  four 
notes  aforesaid. 

The  bill  states  that  complainant  is  unable  to  state 
exactly  how  many  of  said  notes  were  unpaid  at  the  time 
of  her  death,  but  that  he  is  informed  and  so  charges  that 
two  of  said  notes  were  unpaid  and  owing  at  the  time  of 
the  death  of  his  Avife,  and  that  as  the  heir  of  his  wife, 
he  was  entitled  to  said  notes,  or  the  proceeds  thereof,  and 
he  avers  that,  in  place  of  delivering  said  notes  to  him, 
he  being  entitled  thereto  under  the  law,  this  has  never 
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been  done,  and  he  states  that  he  does  not  know,  of  his  own 
knowledge,  what  became  of  said  notes,  but  is  informed 
that  they  were  delivered  to  the  defendant,  Mrs.  Walker, 
and  destroyed  by  her,  and  the  insistence  of  the  bill,  in 
this  connection,  is  that  the  delivery  of  said  notes  to  de- 
fendant, Annie  Walker,  was  wrong,  and  even  if  she  paid 
anything  to  have  the  said  notes  delivered  to  her,  it  did  not 
operate  as  a  payment  of  said  indebtedness  because  the 
notes  belonged  to  complainant,  and  his  rights  therein 
could  not  be  defeated  by  the  unwarranted  action  of  other 
parties.  The  bill  insists  that  the  lien  of  said  notes  pay- 
able to  his  wife,  is  still  in  force  upon  the  tract  of  land 
set  out  in  the  deed  made  an  exhibit  to  his  bill,  and  that 
the  same  has  never  been  released.  The  bill  then  states, 
as  hereinbefore  shown,  that  his  son,  C.  E.  Walker,  died 
in  the  state  of  Georgia,  while  a  resident  and  citizen  of 
that  state,  in  December,  1910.  That  he  died  intestate 
and  without  issue,  and  that  defendant,  Annie,  is  his 
widow  and  administratrix. 

The  bill  avers  that  complainant  is  informed  that  de- 
fendant, Annie,  as  the  widow  of  said  C.  E.  Walker,  is 
entitled  to  dower  in  the  above  described  tract  of  land, 
but  being  a  non-resident  of  the  state  she  is  not  entitled 
to  homestead  therein,  and  it  is  further  alleged,  upon 
information,  that  he  has  the  right  to  subject  the  tract  of 
land  described  to  the  payment  of  the  notes  owing  to  his 
wife  aforesaid,  and  which  were  unpaid  at  the  time  of 
her  death,  and  that,  in  subjecting  said  land  to  sale  com- 
plainant has  the  right  to  exhaust  first  to  the  payment  of 
his  indebtedness  the  interest  or  dower  rights  of  defendant, 
Annie,  in  the  proceeds  arising  from  the  sale  of  the  land 
before  having  the  same  paid  out  of  the  interest  of  any 
other  heirs  in  the  land,  for  the  reason,  among  others, 
that  said  indebtedness  was  owing  by  his  son,  C.  E.  Walker, 
44 


674  COURT  OF  CIVIL  APPEALS, 

Walker  v.  Walker. 

and  his  estate  would,  in  the  first  instance,  be  liable  for 
entire  indebtedness,  and  that  no  claim  of  Defendant  Annie 
for  dower  could  be  sustained  in  opposition  to  such  right 
of  complaint. 

The  bill,  after  its  prayer  for  process  and  publication 
for  non-residents,  prays  that  on  the  hearing  complainant 
be  decreed  to  be  the  owner  of  all  of  said  notes  that  were 
owing  to  his  wife  and  unpaid  at  the  time  of  her  death. 
That  he  be  given  a  decree  declaring  the  same  a  lien  upon 
the  tract  of  land  described,  and  that  a  sale  thereof,  free 
from  the  equity  of  redemption,  be  made  to  pay  said  notes 
with  interest,  and  that  the  dower  interest  of  defendant, 
Annie,  in  the  tract  of  land  be  first  applied  to  the  payment 
of  the  debt  owing  as  aforesaid  to  complainant. 

Defendant,  Mrs.  Annie  Walker,  answered  the  bill 
March  11,  1912,  filing  her  answer  as  a  cross-bill.  Her 
answer  and  cross-bill  is  quite  lengthy.  It  covers  prac- 
tically nineteen  pages  of  the  typewritten  transcript. 

It  makes  as  defendants  to  the  cross-bill  the  complain- 
ant to  the  original  bill,  and  all  her  co-defendants  thereto. 

We  will  endeavor  to  state  in  short  prepositional  form 
the  essential  contentions  of  her  answer  and  cross-bill. 

(1)  That  upon  the  death  of  Mrs.  Kate  Walker,  in 
August,  1910,  she  was  not  in  debt  and  that  the  husband 
of  cross-complainant,  at  the  request  of  his  brothers  and 
sisters,  endeavored  to  settle  up  the  estate  of  his  mother, 
Mrs.  Kate  Walker,  giving  each  of  his  children  his  or  her 
pro})er  proportion  of  the  two  lien  notes  sued  for  in  the 
original  bill,  they  being  the  main  portion  of  her  estate, 
all  of  her  children  signing  a  written  agreement  to  the 
effect  that,  when  each  heir  receives  his  or  her  share  ot 
the  estate  of  their  mother,  as  shown  by  the  settlement^ 
this  would  be  final,  and,  after  the  death  of  the  husband 
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of  cross-complainant,  she  completed  the  settlement  by 
paying  to  the  different  children  $858.75. 

(2)  That  before  the  death  of  the  husband  of  cross- 
complainant,  he  paid  original  complainant  one  of  the 
lien  notes  held  by  him,  and  after  the  death  of  her  hus- 
band she  paid  the  other  three  lien  notes  held  by  him, 
amounting  to  $1,346.40,  and  also  paid  him  the  additional 
sum  of  $251.91,  claimed  by  him  to  be  due  him  from  her 
husband,  all  the  above  sum  being  paid  by  her  from  her 
own  funds,  being  the  proceeds  of  a  policy  of  life  insur- 
ance on  the  life  of  her  husband  made  payable  to  her. 

(8)  That  the  lien  notes  aforesaid  were  past  due  when 
the  payment  thereof  was  made,  and  the  payments  to  the 
children  aforesaid  were  made  with  the  knowledge  and 
assent  of  original  complainant,  some  of  them  being  made 
in  his  presence,  and  the  insistence  of  cross-complainant, 
in  this  connection,  is  that  original  complainant  is  estopped 

to  denv  their  validity. 

»•  •- 

(4)  That  original  complainant  had  deserted  his  wife, 
whicli  desertion  continued  until  her  death,  and  that  just 
prior  to  the  sale  of  the  farm  to  the  husband  of  cross- 
complainant,  Mrs.  Kate  Walker,  the  wife  of  original 
complainant,  sued  for  a  divorce  from  him,  and  the  con- 
test resulted  in  a  mistrial,  leaving,  as  the  result,  heavy 
debts,  and  none  of  the  other  children  would  or  could  help 
them  out,  whereupon  the  husband  of  cross-complainant 
came  from  Georgia  and  bought  the  farm  in  question, 
paying  enough  cash  to  settle  the  debts  and  obligations 
growing  out  of  the  divorce  litigation  aforesaid,  and  gave 
his  eight  notes  for  the  balance  of  the  purchase  money,  and 
by  some  separation  agreement  between  the  original  com- 
plainant and  his  wife,  these  notes  were  divided  between 
them,  and  it  is  alleged,  in  this  connection,  that,  after  his 
purchase  of  the  farm,  the  husband  of  cross-complainant 
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])erinitted  his  mother  and  such  of  her  children  as  she 
desired  to  live  with  her,  to  occupy  the  farm,  which  facta 
came  to  the  knowledge  of  cross-complainant  after  the 
death  of  her  husband.  That  in  Georgia,  only  enough 
funds  came  into  her  hands  to  pay  the  debts  thereof  under 
the  law  of  Georgia. 

(6)  That  the  payments  made  aforesaid  by  cross-com- 
plainant, both  to  original  complainant  and  his  children, 
were  made  under  the  belief  that  the  law  of  Tennessee  was 
the  same  as  that  of  Georgia,  that  a  widow  was  the  sole 
heir  of  her  husband,  no  issue  having  been  bom  of  the 
marriage. 

(7)  That  the  payments  aforesaid  made  by  cross-com- 
plainant were  made,  relying  upon  the  representations  of 
her  relatives-in-law  to  the  effect  that  she  owned  the  farm, 
they  knowing  that  she  did  not,  and  the  payment  of  the 
lien  notes  on  the  farm  was  made,  as  she  was  induced  to 
believe,  by  the  fraud  and  misrepresentations  of  defend- 
ants to  her  cross-bill,  to  relieve  her  farm  of  these  lien 
incumbrances. 

(8)  In  her  cross-bill,  complainant  joins  in  the  request 
of  the  original  bill,  that  the  tract  of  land  described  be 
sold,  and  then  prays  that  for  the  five  lien  notes  paid  by 
h?r,  she  be  given  an  equitable  lien  on  the  place,  and  that 
out  of  the  proceeds  of  its  sale  she  be  first  paid  her  amount ; 
that  she  have  a  decree  against  original  complainant  for 
$251.91  she  personally  paid  him  claiming  the  sum  to  be 
due  from  her  husband,  and  that  she  be  decreed  the  value 
of  hor  dower  in  the  remainder  of  the  proceeds  of  the  sale. 

Her  cross-bill  also  contains  a  prayer  for  general  relief. 

It  should  have  been  stated  that  cross-complainant  states 
in  hor  answer  and  cross-bill  that  she  has  in  her  possession 
the  two  notes  paid  off  by  her  to  the  children  of  original 
c(Hn])lainant,  and  that  she  will  produce  the  same  on  the 
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hearing,  copies  of  the  same  being  filed  with  and  as  a  part 
of  her  cross-bill. 

None  of  her  co-defendants  to  the  original  bill  answered 
the  same,  but  they  demurred,  as  did  original  complainant, 
to  her  cross-bill. 

The  demurrer  of  original  complainant  is,  in  brief,  that 
the  matters  alleged  in  the  cross-bill  present  a  suit  separate 
and  distinct  from  that  brought  under  his  bill,  and  as  the 
claims  set  up  in  the  cross-bill  do  not  relate  to  the  subject- 
matter  of  the  original  suit,  they  amount  to  an  effort  to 
inject  a  new  cause  of  action  into  the  original  suit.  The 
other  defendants  to  the  cross-bill  interpose  a  similar 
ground  of  demurrer,  and  these  additional  groimds:  (1) 
The  payment  alleged  to  have  been  made  to  them  by  cross- 
complainant  were  officious  payments,  and  no  right  of 
action  accrued  to  her  as  the  result  thereof;  (2)  that  the 
errors  and  mistakes  of  cross-complainant,  of  which  she 
seeks  relief,  were  errors  and  mistakes  of  law,  and  afford 
no  ground  of  relief  to  her. 

The  Chancellor  sustained  the  demurrers  and  dismissed 
the  cross-bill  with  cost,  and  cross-complainant  appealed 
to  this  Court. 

She  assigns  two  errors,  as  follows: 

(1)  The  Chancellor  erred  in  sustaining  the  demurrer 
of  Robert  Walker  to  her  cross-bill,  thus  holding  that  the 
matters  alleged  in  her  cross-bill  presented  a  suit  separate 
and  distinct  from  the  suit  made  in  the  original  bill. 

(2)  He  erred  in  sustaining  the  demurrer  of  the  other 
defendants  to  her  cross-bill,  thus  holding  that  her  cross- 
bill was  a  new,  inde]>endent  and  distinct  suit,  not  grow- 
ing out  of,  and  in  no  way  connected  with,  the  matters 
set  up  in  the  original  bill,  and  holding,  further,  that  the 
payments  made  to  them  by  cross-complainant  were 
officious  and  afforded  no  ground  of  relief  to  her,  and  in 
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holding  that  the  errors  and  mistakes  alleged  in  her  cross- 
bill were  mistakes  of  law,  which  afforded  no  ground  of 
relief. 

We  are  of  opinion  that  the  learned  Chancellor  was  in 
error  in  sustaining  the  demurrer  of  original  complainant 
to  the  cross-bill,  and  a  similar  ground  of  demurrer  inter- 
posed by  the  other  defendants  to  the  cross-bill. 

^*A  cross-bill,"  says  Mr.  Daniels,  '*is  a  bill  brought  by 
a  defendant  against  the  plaintiff,  and,  if  necessary,  other 
parties  in  another  suit,  touching  the  same  matter. 

"It  frequently  happens  that  a  complete  decree  cannot 
be  made  without  a  cross-bill  or  cross-bills,  to  bring  the 
whole  matter  in  dispute  completely  before  the  Court.  In 
such  a  case,  it  becomes  necessary  for  some  or  one  of 
the  defendants  to  the  original  bill  to  file  a  cross-bill 
against  the  plaintiff,  and,  if  necessary,  other  defendants 
to  that  bill,  or  some  of  them,  and  bring  the  litigated  points 
properly  before  the  Court." 

"A  cross-bill,"  \say  the  decisions  of  our  Supreme 
Court,'  ''ex  vi  tenniiwrnm  implies  a  bill  brought  by  a 
defendant  against  the  plaintiff  respecting  the  matter  in 
question  in  the' original  bill,  and  is  a  weapon  of  defense  in 
such  a  case.  It  is  a  mode  of  defense,  or  an  auxiliary 
suit,  and  constitutes  one  cause  with  the  original  bill." 
Comfort  i\  McTier,  7  Lea,  052-62 ;  Haynes  v.  Riser,  14 
Lea,  246-52;  Carroll  v.  Taylor,  102  Tenn.,  451;  Elliston 
V.  Morrison,  3  Cooper's  Chv.,  169;  McBea  r.  Umv.  (Chy. 
Ap.),  52  S.  W.,  463. 

But  while  the  original  and  cross-bill  are  treated  as 
forming  but  one  suit,  the  latter  becoming,  as  it  were, 
one  with  the  former.  Cocke  r.  Trotter,  10  Yer.,  214; 
\Yoodnim  v.  Kirhpatrick,  2  Swan.,  223;  Massey  v. 
Cleaves,  1  Coop.  Chy.,  145. 
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Yet,  notwithstanding  the  auxiliary  nature  of  a  cross- 
bill, it  is  so  far  independent,  that  if  the  complainant  in 
the  original  bill  fail  altogether  to  sustain  it,  the  cross- 
complainant  may  press  his  claim  in  his  pleading  to  a 
decree  and  obtain  full  relief  upon  it,  exactly  as  if  it 
were  an  original  bill.  Carroll  v.  Taylor,  102  Tenn., 
supra. 

It  is  true,  generally  speaking,  "that  a  cross-bill  is  a 
defense  in  the  action,  and,  being  so  considered,  is 
confined  to  the  matters  in  litigation  in  the  original  suit, 
because,  without  this  restriction,  new  matters  might  be 
introduced  into  a  litigation  by  cross  suits  without  end. 
Daniels'  Ch.  Pr.  (8d  Ed.),  1647-1649;  Cohb  v.  Bax.,  1 
Coop.  Chy.,  405-6. 

The  general  rule  is,  that  an  answer  cannot  properly  be 
filed  as  a  cross-bill,  nor  will  a  formal  cross-bill  lie,  where 
the  matter  set  up  is  no  defense  to  the  original  bill,  nor 
auxiliary  to  the  defense,  nor  in  any  way  connected  with  it. 
Campbell  v.  Foster,  2  Coop.  Chy.,  402. 

.  But  when  a  cross-bill  seeks  affirmative*  relief,  it  par- 
takes of  the  nature  of  an  original  bill.  Oil  Co.  v.  Eber- 
hart,  107  Tenn.,  400;  EUiston  v.  Morrison,  3  Coop.  Chy., 
280. 

Moreover,  our  statute  permitting  an  answer  to  be  filed 
as  a  cross-bill,  Code  6133,  Shan.,  does  not  limit  it  merely 
to  purposes  of  defense,  but  puts  it  upon  the  same  footing 
as  a  cross-bill  proper.       Xichol  v.  Nichol,  4  Bax.,  145. 

In  brief,  under  the  statute  supra,  a  cross-bill  may  well 
be  based  on  any  proper  matter  of  equity  growing  out  of 
the  original  bill,  or  connected  with  it,  on  which  the 
defendant  might  be  entitled  to  affirmative  relief  upon 
cross-bill  if  filed  separately.  Odom  v.  Given,  2  Bax., 
446;  Masson  v.  Anderson,  3  Bax.,  200. 
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Applying  the  rules  and  principles  above  stated  to  the 
facts  averred  in  the  original  and  cross-bills  to  the  subject- 
matter  of  the  litigation  involved  and  embraced  in  them, 
it  seems  to  us  reasonably  clear  that  the  claims  advanced 
by  cross-complainant  arise  out  of,  or,  to  say  the  least, 
are  connected  with,  the  right  asserted  in  the  original  bill, 
and  that  the  facts  averred  in  the  cross-bill,  if  established 
by  proof,  present  an  equitable  defense  to  the  right  of 
complainant  stated  in  his  bill. 

In  the  first  place,  she  claims  the  notes  he  seeks  to  recover 
on  and  fix  as  a  lien  on  land,  that  they  constitute  a  lien 
in  her  favor  by  virtue  of  the  fact  that  the  notes  were 
made  payable  to  his  wife  under  a  separation  agreement 
between  them  growing  out  of  a  divorce  suit  she  had  insti- 
tuted against  him,  and  the  fact  that  the  notes  passed  into 
the  possession  of  his  children,  co-defendants  with  him  to 
her  cross-bill,  and  she  paid  off  the  notes  to  said  children 
after  the  death  of  her  husband,  he  being  one  of  the  chil- 
dren, with  her  own  means,  complainant  assenting  thereto, 
it  being  represented  to  her  that  in  paying  off  the  notes, 
she  was  thereby  relieving  her  land  of  an  incumbrance 
resting  upon  it — purchase  money  due  for  the  land. 

Taking  the  averments  of  the  cross  bill  to  be  true,  with 
the  legtitimate  inference  to  be  drawn  from  them,  in  view 
of  the  relation  of  the  parties,  it  strikes  us  that  original 
complainant  is  estopped,  and  ought  to  be  estopped,  in 
equity,  to  claim  the  notes,  or  their  proceeds,  upon  which 
his  suit  is  based,  as  against  cross-complainant* 

To  permit  him  to  recover  on  them  and  fix  them  as  a 
lien  on  the  tract  of  land  involved,  in  view  of  the  facts 
averred  in  the  cross-bill,  amounts  simply,  it  appears  to  us, 
to  permit  him  to  perpetrate  a  plain  fraud,  or,  to  speak, 
perhaps,  more  accurately,  to  take  an  unconscientious  or 
inequitable  advantage  of  his  daughter-in-law;   and  esj)e- 
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cially  is  this  so,  when  it  is  considered  that  he  allowed, 
and  probably  induced,  her,  after  the  death  of  his  son,  her 
husband,  to  pay  him  out  of  her  ovm  funds,  the  notes  he 
held  against  his  son,  given  in  Y)avt  payment  for  the  land, 
she  believing,  led  thereto  by  his  representations  or  conduct 
and  that  of  his  other  children,  and  to  believe  that,  in 
paying  off  the  notes  she  was  discharging  an  incumbrance 
on  her  land,  coming  to  her  as  the  sole  heir  of  her  husband. 

Professor  Pomeroy,  in  his  clear  and  forcible  treatise 
on  Equity  Jurisprudence,  Vol.  2,  Sees.  801,  et  seq.,  com- 
batting the  position  of  some  writers  that  the  doctrine  of 
equitable  estoppel  is  a  branch  merely  of  the  law  of  evi- 
dence, says: 

"The  rights  and  corresponding  duties  created  by  estop- 
pels are  primary — rights  of  property  or  of  contracts. 
This  is  certainly  true  of  common  law  estoppels,  and  it  is 
no  less  true  of  equitable  estoppels ;  the  effect  of  the  latter 
is  substantially  the  same  as  that  of  the  former,  the  dif- 
ference being  in  the  facts  from  which  the  estoppel  arises 
and  in  the  consequences  produced  by  it.  An  estoppel 
determines  the  right  which  a  person  may  enforce  by 
action,  or  rely  on  in  defence,  and  not  the  mere  mode  and 
means  by  which  the  rights  may  be  proved. 

The  learned  author,  after  stating  that  estoppel  was 
recognized  by  the  common  law  at  an  early  day,  and  that 
the  original  'legal  rules  confirming  it  were  arbitrary  and 
sometimes  imjust,  and  are  still  to  a  certain  extent  tech- 
nical and  strict,  and  after  quoting  the  definition  of  estop- 
pel by  Lord  Coke,  stating  the  three  kinds  of  estoppel 
mentioned  by  his  Lordship,  the  last  being  estoppel  in  pais, 
uses  the  following  language: 

"These  instances  of  legal  estoppels  in  pais  are  not 
includefl  within  the  ^equitable  estoppels'  which  form  the 
subject-matter    of   the   present    chapters.       Although  the 
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facts  from  which  estoppels  arise  are  all  motters  in  pais, 
as  distinguished  from  records  and  deeds,  yet  the  whole 
doctrine  is  an  expansion  of  and  addition  to  the  original 
legal  estoppels  in  pais,  and  embraces  rules  unkno^vn  to 
the  law  when  Lord  Coke  wrote  ^Equitable  Estoppel,'  in 
the  modem  sense,  arises  from  the  conduct  of  a  party 
using  that  word  in  its  broadest  meaning,  as  including  his 
written  or  spoken  words,  his  positive  acts  and  his  silence, 
or  negative  omission  to  do  anything.  Its  foundation 
is  justice  and  good  conscience.  Its  object  is  to  prevent 
the  unconscientious  and  inequitable  assertion  or  enforce- 
ment of  claims  or  rights,  which  might  have  existed  or 
been  enforcible  by  other  rules  of  law,  unless  prevented  by 
the  estoppel,  and  its  practical  effect  is,  from  motives  of 
equity  and  fair  dealing,  to  create  and  vest  opposing  rights 
in  the  party  who  obtains  the  benefit  of  the  estoppel." 

''The  doctrine  of  equitable  estoppel  is  pre-eminently 
the  creature  of  equity." 

The  doctrine,  as  thus  announced  bv  Prof.  Pomeroy 
is  abundantly  sustained  by  the  decisions  of  our  Supreme 
Court.  Evans  v.  Belmont  Land  Co,,  92  Tenn.,  348; 
Watteson  v.  Lyons,  9  Lea,  566,  570. 

This  statement  of  the  rule,  taken  from  1  Greenleaf 
on  Evidence,  Sec.  207,  has  been  repeatedly  approved  by 
our  Supreme  Court. 

'^Admissions,  whether  of  law  or  of  fact,  which  have 
been  acted  upon  by  others,  are  conclusive  against  the 
party  making  them  in  all  cases  between  him  and  the  per- 
son whose  conduct  he  has  thus  influenced. 

''It  is  of  no  importance  whether  they  were  made  in 
express  langiiage  to  the  person  himself,  or  implied  from 
the  open  and  general  conduct  of  the  party;  for,  in  the 
latter  case,  the  implied  declaration  may  be  considered  as 
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addressed  to  every  one  in  particular,  who  may  have 
occasion  to  act  upon  it.  In  such  case,  the  party  is 
estopped  on  grounds  of  public  policy  and  good  faith  from 
repudiating  his  own  representations."  MeiTiwether  v, 
Larmen,  3  Sneed,  452 ;  Fields  i\  Carney,  4  Bax.,  137. 

And,  in  principle,  it  is  approved  in  Elec.  Lt,  Co,  v. 
Gas  Co.,  99  Tenn.,  371;  Spears  v.  Walker,  1  Head,  166; 
Scott  V.  Bandy,  2  Head ;  Chester  v.  Greer,  5  Hum.,  25 ; 
Rosenplanter  v.  Toof,  99  Tenn.,  92;  R.  R.  Co.  t\  Mc- 
Reynold^,  Chy.  Ap.,  48  S.  W.,  258. 

"What,"  said  the  Supreme  Court  of  the  United  States, 
"I  induce  my  neighbor  to  regard  as  true  is  the  truth  be- 
tween us,  if  he  has  been  misled  by  my  assertions  to  his 
loss  or  injury."       Kirk  v.  Hamilton,  102  U.  S.,  76. 

See  also  Elec.  Lt.  Co.  v.  Gas  Co.,  99.  Tenn.,  supra. 

In  brief,  the  doctrine  of  equitable  estoppel  in  pais  is 
founded  in  natural  justice  and  good  conscience,  and  is 
a  principle  of  good  morals  as  well  as  law.  Authorities 
supra. 

We  are  of  opinion,  taking  the  averments  of  the  cross- 
bill to  be  true,  that  a  case  of  equitable  estoppel  arises  in 
favor  of  cross-complainant  as  a  defense  against  the  claim 
advanced  in  the  original  bill. 

In  the  second  place,  cross-complainant  is  asserting  a 
homestead  right  in  the  tract  of  land  in  controversy,  which 
original  complainant  seeks  in  his  bill  to  make  subordinate 
to  his  claim,  and  this  is  a  contest  between  them  growing 
out  of  his  bill. 

In  addition,  he  makes,  as  defendants  to  his  bill  his 
other  children,  who  had  in  their  possession,  after  the  death 
of  his  wife  the  notes  he  seeks  a  recover  on,  and  who, 
with  his  approval  and  afSrmative  assent,  according  to  the 
cross-bill,  induced  cross-complainant  to  pay  to  them  the 
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notes,  and  her  insistence  is,  that  these  facts  entitle  her 
at  least  to  a  prior  lien  on  the  land  to  the  extent  of  the 
lien  notes  she  paid  out  of  her  means. 

It  appears  to  us  that  the  rights,  legal  as  well  as  equita- 
ble, of  cross-complainant  have  an  immediate  and  direct 
connection  with  the  subject-matter  of  the  suit  of  original 
complainant. 

As  a  matter  of  fact,  under  the  pleadings  and  the  facts 
averred  in  the  original  bill  and  the  answer  and  cross-bill 
the  rights  of  all  the  parties  are  interlaced  in  such  a  wa> 
that  a  cross-bill  was  eminently  proper  to  enable  cross- 
complainant  to  extricate  her  rights  from  the  intanglement, 
and  to  assert  and  enforce  them,  if  the  averments  of  her 
cross-bill  be  established  by  proper  evidence.  It  follows, 
logically,  if  the  views  above  expressed  be  true,  that  the 
Chancellor  erred  in  sustaining  the  demurrer  of  original 
complainant  to  the  cross-bill  and  the  similar  demurrer  of 
his  co-defendants  to  the  cross-bill. 

It  is  next  insisted  by  appellees  that  the  payment  of  the 
notes  sued  on  in  the  original  bill  by  appellant  to  the 
children  of  original  complainant,  was  an  officious  and 
voluntary  payment,  and  if  made  under  a  mistake,  it  was 
a  mistake  of  law,  and,  therefore,  neither  law  nor  equity 
can  give  her  any  relief. 

The  rule  of  law  is  well  settled  that  a  payment  made 
under  a  mistake  of  fact  affecting  the  liability  of  the  party 
may  be  recovered  back.  Meyer  r.  Bichards,  163  U.  S., 
385;  ^Vilson  v.  Grier,  7  Hum.,  516;  Guild  i\  Rutledge, 
2  Swan.,  205 ;  Neal  r.  Read,  7  Bax.,  334. 

It  has  been  held,  in  some  cases,  that  where  the  payer 
is  negligent  at  the  time  of  his  payment,  ample  oppor- 
tunity and  means  being  at  hand  to  obtain  full  and  accurate 
information  in  regard  to  the  facts,  the  payment  by  him 
cannot  be  recovered  back.        Cobb   v.   Charter   (Conn.^l, 
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87  Am.  Dec.,  178 ;  Stephens  v.  Head  (Vt.),  31  Am.  Dec, 
617;  Norton  v.  Harden  (Me.),  32  Am.  Dec.,  132. 

This  holding,  however,  seems  to  be  in  conflict  with 
the  weight  of  authority,  the  general  rule  being  as  gener- 
ally announced,  that  a  payment  under  a  mistake  of  fact, 
irrespective  of  the  sources  of  information  open  to  the 
payor,  is  recoverable.  U.  8.  v.  Barton,  132  IT.  S.,  271 ; 
R.  R.  Co.  V.  Faunce  (Md.),  46  Am.  Dec,  655;  Bank  v. 
Ettinge  (X.  Y.),  100  Am.  Dec,  516;  McKibbon  r.  Doyle 
(Pa.),  51  Am.  St.  Rep.,  785. 

While  the  contrary  has  been  held  in  some  cases,  the 
great  weight  of  authority  is,  that  a  payment  made  under 
claim  of  right,  with  full  knowledge  of  all  the  facts,  cannot 
be  recovered,  because,  when  the  payment  was  made  the 
payor  was  ignorant  of  or  mistook  the  law  relative  to^  his 
ability.  Lumberman  r.  County,  97  U.  S.,  181 ;  Brum- 
agin  v.  Tillingliart  (Cal.),  79  Am.  Dec,  176;  Elston  v. 
Civic.  (111.),  89  Am.  Dec,  361;  Painter  v.  County  (la.), 
25  Am.  St.  Rep.,  489;  Alton  v.  Bank  (Mass.),  34  Am. 
St.  Rep.,  285;  Dickens  v.  Jones,  6  Yer.,  483;  Hubbard 
V.  Martin,  10  Yer.,  498. 

But  if  the  mistake  is  one  involving  a  question  of  mixed 
law  and  fact.  Courts  in  some  cases,  in  view  of  the  sup- 
posed hardship  of  the  general  rule  with  respect  to  mis- 
takes of  law,  make  the  mistake  of  the  fact  a  ground  of 
recovery.  So  it  has  been  held  that  ignorance  of  the  law 
of  a  foreign  government,  or  of  the  law  of  another  state, 
is  a  case  of  ignorance  of  fact  and  not  of  law,  and  affords 
a  ground  of  recovery  of  money  paid  under  the  mistake. 
Xorton  V.  Harden,  32  Am.  Dec,  132;  Haven  v.  Fortes 
(Mass.),  19  Am.  Dec,  353;  Bank  v.  Dodge,  Barb.,  233. 

Under  this  line  of  decisions,  it  might  well  be  held  that 
appellant,  a  resident  of  the  state  of  Georgia,  ignorant  of 


• 

¥ 


/ 


686  COURT  OF  CIVIL  At^PEALS, 


Walker  t\  Walker. 


the  law  of  Tennessee  applicable  to  her  rights  to  the  land 
involved  as  the  sur\'ivor  of  her  husband,  thej  having  no 
children,  and  she  being  his  sole  heir  under  the  law  of 
Georgia,  could  claim,  upon  this  ground,  that  her  pavment 
of  the  notes  sued  on  in  the  original  bill  was  made  under 
a  mistake  of  fact. 

But,  aside  from  and  independent  of  this  line  of  deci- 
sions, if  a  mistake  of  law  is  caused  by,  or  results  from, 
the  active  misrepresentations,  or  is  superinduced  by  the 
fraud  or  deceit  of  the  parties  to  whom  money  is  paid. 
it  may  be  recovered  back.  Jon^s  i\  Wathins,  1  Stone 
(Ala.),  98;  ^Vister  Co.  v/  DeWiti  (X.  Y.),  03  Am. 
Dec,  517. 

The  most  frequent  cases  of  actual  fraud  with  which 
Courts  of  Equity  have  to  deal  are  misrepresentations,  or 
misstatements,  misleading  a  i)arty  to  his  loss  or  damage 
and  such  fraud  is  a  ground  of  relief  in  equity. 

"Fraud,"  said  Mr.  Justice  Story,  "in  the  sense  of 
a  Court  of  Equity,  properly  includes  all  acts,  omissions 
and  concealments  which  involve  a  breach  of  legal  or 
equitable  duty,  trust,  or  confidence,  justly  reposed,  and 
are  iniurious  to  another,  or  bv  which  an  undue  or  imcon- 
scientions  advantage  is  taken  of  another."  1  Story  Eq. 
Juris.,  Sec.  187. 

To  the  same  effect  is  Belcher  r.  Belcher,  10  Yer.,  131. 

So  the  rule  is  generally  recognized  that  money  paid 
uj)()n  a  consideration  which  subsequently  fails,  may  be 
recovered  back.  U.  S.  v.  Barton,  132  U.  S.,  271;  Car- 
din  r.  Boyd,  11  Ileis.,  17G;  Buchanan  r.  Ahrell,  Hum., 
510;  ^fuUlns  r.  Jones,  1  Head,  518;  Hurst  r,  Mean.s, 
2  Swan,  598;  Henderson  v.  Overton,  2  Yer.,  394;  Boyd 
r.  Anderson,  1  Overton,  438. 

Upon  the  grounds  and  principles  herein  stated,  we 
are  of  opinion  that  the  other  grounds  of  the  demurrer 
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interposed  by  the  co-defendants  of  original  complainant 
to  the  cross-bill  are  not  tenable,  and  that  the  learned 
Chancellor  .was  in  error  in  sustaining  the  same. 

It  results  that  his  decree  is  reversed,  and  the  cause 
is  remanded  to  the  Chancery  Court  of  Davidson  county 
for  further  proceedings  in  accord  with  the  opinion  of 
this  Court. 

Appellees  will  pay  the  cost  of  the  appeal  for  which 
execution  may  appear. 


Eed  Boiling   Watek   Compaxy   v.   Robert   McEwex. 

1.  Pebemptoby  Instructions.     When  to  be  made. 

Good  practice  requires  that  a  motion  for  a  directed  verdict  be 
made  immediately  after  tlie  conclusion  of  tlie  evidence  and 
before  the  commencement  of  argument.  The  trial  Judge 
may  decline  to  entertain  such  motion  if  oCTered  after  an 
attorney  for  plaintiff  has  begun  his  address  generally  to  the 
Court  and  Jui-y. 

2.  Circuit    Court    Practice.        Where    fleelaration    ha8    several 

eounts. 

Upon  motion  for  a  directed  verdict  uiwn  specific  counts  the 
trial  Judge  should  either  direct  the  jury  to  return  a  verdict 
for  defendant  upon  counts  unsupported  by  evidence  or  ?*hould 
not  submit  the  matters  of  the  unsupported  counts  to  the  jurj- 
at  all. 

3.  Charge  op  Court.     Misdireetion.     ConaUUred  as  a  uhole  and 

in  eonnection  with  special  requests  given. 

If  the  charge  of  the  Court  taken  as  a  whole  and  In  connection 
with  special  requests  given  amounts  to  a  misdirection  to  the 
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jury,  or  fails  to  present  to  them  with  reasonable  clearness 
the  matters  which  are  submitted  to  their  consideration,  or 
if  the  necessary  effect  of  the  charge  was  to  deprive  a  litigant 
of  his  right  to  have  vital  matters  submitted  to  the  Jury,  a 
new  trial  will  be  granted. 

4.  Circuit  Coubt  Practice.     Where  eount8  are  numerous. 

If  the  declaration  of  plaintiff  below  contains  numerous  counts 
presenting  differing  rights  of  recovery  or  defense,  the  Court 
should  in  his  instructions  make  clear  these  distinctions  and 
inform  the  jury  of  their  duty  when  dealing  with  the  several 
counts. 

5.  Pleadijjg  and  Practice.     Declaration  by  employe  for  compen- 

sation.   Performance.    Excuse. 

An  employe  suing  his  employer  for  the  stipulated  salary  who- 
avers  full  performance  by  him  of  the  contract  of  service  can- 
not  recover  upon  evidence  showing  nonperformance  and  an 
excuse  for  this  failure.  If  he  Intended  to  rely  upon  an  ex- 
cuse for  nonperformance,  he  should  have  averred  his  rea- 
sons for  noncompliance. 

6.  Employer  and  Employe.    Right  to  compensation. 

An  employe  cannot  recover  compensation  imder  a  contract  of 
service  without  averring  and  proving  performance  or  aa 
averred  and  proven  valid  excuse  for  nonperformance. 

7.  Same.    Duty  to  account. 

It  is  the  duty  of  a  servant  whose  functions  require  the  coUec- 
Ing.  disbursing  and  turning  over  of  moneys  of  his  employer 
to  acx'ount  therefor;  and  if  he  negligently  or  willfully  fails 
In  this  regard  to  such  extent  as  that  the  employer  is  unable 
to  ascertain  the  condition  of  the  business,  the  sen-ant  should 
be  denied  compensation. 

8.  Same.     Honesty  of  servant. 

If  it  is  by  special  provision  of  the  contract  made  the  duty  of 
the  servant  to  render  at  stated  intervals  full  and  accurate 
reports  of  his  receipts  and  disbursements,  the  fact  that  he 
acted  honestly  does  not  meet  the  contention  of  the  employer 
that  he  be  denied  compensation  for  failure  of  performance. 
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9.  QuAi^TUM  Mebuit.    Rule  or  measure  of  recovery. 

Wben  a  servaut  who  fails  to  recover  upon  his  special  contract 
of  employment  falls  back  upon  a  quantum  meruit  claim,  the 
burden  is  upon  bim  to  show  that  his  employer  was  benefited 
by  his  services  and  the  reasonable  money  value  of  those 
services.  It  is  not  a  question  of  doing  the  work;  it  is  the 
question  of  coufeiTiug  benefits  compensation  for  which  the 
servant  is  in  equity  and  good  conscience  entitled. 

10.  Same.    Pleading.     General  issue. 

The  employer  may,  under  the  genial  issue,  show  any  items 
set  olT,  damage  or  re(»oupment  that  should  go  in  reduction  of 
the  amount  claimed  by  the  servant. 


From  Davidson  County. 


Appeal  in  error  from  the  Circuit  Court  of  Davidson 
County.       T.  E.  M.vttiiews,  Judge. 

Charles  C.  Trabuk  for  PlaintiflF  in  Error. 

Wm.  Hume,  Jr.,  and  E.  J.  Walsh  for  Defendant  in 
Error. 

Mr.    Justice    IIiggins    delivered    the    opinion    of  the 
Court. 

The  plaintiff  in  error  was  in  1907,  and  as  we  presume 
has  been  from  that  year  until  the  present,  the  owner  of  a 
hotel  and  some  mineral  springs  in  Macon  County,  Ten- 
nessee. In  May  of  that  year  this  company,  through  its 
manager,  entered  into  a  contract  with  defendant  in  error 
under  the  provisions  of  which  he  was  to  take  charge  of 
the  hotel  and  the  springs  and  run  them  for  a  stipulated 
salary.  He  remained  in  charge  under  this  agreement 
4o 
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until  some  time  during  the  fall  of  1910,  when  for  some 
reason  his  relations  with  the  company  were  severed. 
Claiming  that  a  balance  of  $1,284.00  was  due  him  for 
services  thus  rendered,,  he  instituted  this  suit  in  the 
Circuit  Court  of  Davidson  countv  and  obtained  a  ver- 
diet  for  the  full  amount  demanded.  Upon  motion  for 
a  new  trial  the  Court  suggested  a  remittitur  of  $539.00. 
This  was  accepted  by  his  counsel.  The  remaining 
grounds  of  the  motion  fgr  a  new  trial  were  overruled,  and 
judgment  was  pronounced  for  $744.41  with  interest.  To 
reverse  this  judgment  the  water  company  prosecutes  this 
appeal  and  has  assigned  numerous  errors.  To  such  of 
these  as  we  deem  necessary  we  shall  make  response. 

The  declaration  contains  three  counts.  In  the  first 
two  the  plaintiff  below  set  out  a  special  contract  and  agree- 
ment whereby  he  was  to  take  entire  charge  and  control  of 
the  properties  of  the  company  as  manager  at  a  stipulated 
salary  of  $100.00  per  month;  and  was  required  to  keep 
an  account  of  receipts  and  disbursements  which  it  was 
his  duty  to  report  at  regular  intervals,  and  averred  that 
he  ])erformed  all  the  obligations  assumed  under  the  con- 
tract faithfully,  properly  and  efficiently.  In  the  third 
count  the  plaintiff  undertook  to  set  forth  a  quaniam 
menut  claim.  This  count  has  the  usual  averments  of 
a  common  law  count  in  assumpsit,  with  the  additional 
allegation  that  he  properly  and  efficiently  managed  the 
affairs  of  the  company  and  made  reports  to  the  defendant 
of  the  hotel's  condition,  and  accounted  to  the  defendant 
for  any  and  all  profits  that  were  made  over  and  above 
ex]>enses.  The  defendant  below  interposed  two  pleas 
which  were  treated  as  tendering  the  general  issues.  The 
result  of  the  trial  was  as  heretofore  stated. 

The  first  assignment  of  error  is  that  the  Court  should 
have  granted  a  request  of  the  plaintiff  in  error  for  a 
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directed  verdict.  The  record  discloses  the  fact  that  this 
motion  was  not  made  until  after  the  opening  speech  for 
the  plaintiff  below  had  been  made  to  the  Court  and  jury. 
The  Court  declined  the  request  upon  the  two  grounds 
that  it  came  too  late  and  that  it  was  without  merit. 
Learned  counsel  for  defendant  in  error  insists  that  no 
assignment  of  error  can  be  predicated  upon  this  action 
of  the  trial  Judge.  They  also  point  out  the  fact  that 
the  record  fails  to  show  that  counsel  for  defendant  below 
excepted  to  the  refusal  of  the  Court  to  direct  a  verdict. 

We  are  of  opinion  that  the  action  of  trial  Judge  in 
declining  to  entertain  a  motion  for  a  directed  verdict 
made  after  the  parties  had  entered  upon  a  discussion  of 
the  facts  before  a  jury  cannot  be  reviewed  in  an  Appellate 
Court.  This  seems  to  be  the  prevailing  rule.  Enc. 
of  Pleading  and  Practice,  Vol.  6,  698 ;  Franklin  v. 
Kmm,  171  111.,  101 ;  Ry.  v.  Ilawihorne,  144  T^  S.,  202. 
This  same  question  was  discussed  by  us  in  the  case  of 
Machine  Company  v.  Vaughan,  Davidson  County  Law, 
decided  bv  us  at  the  last  term.  We  then  held  that  if 
defendant  waited  until  after  argument  begun,  he  could 
not  predicate  an  assignment  of  error  upon  the  refusal  of 
the  Court  to  entertain  a  motion  for  a  directed  verdict. 
As  stated  in  that  case,  if  the  trial  Judge  had  received 
the  motion  and  sustained  it,  the  losing  party  would  be 
required  to  convince  a  reviewing  Court  that  he  was  in 
error  in  sustaining  the  motion  upon  its  merits,  but  that 
if  the  Court  refused  to  entertain  the  motion,  the  defend- 
ant below  must  rely  upon  his  assignment  that  there  is  no 
evidence  to  support  the  verdict  and  must  fall  back  upon 
his  motion  for  a  new  trial.  At  the  same  time  if  it 
should  be  disclosed  by  the  record  that  the  suing  party  is 
totally  lacking  in  the  right  to  maintain  his  action  it  would 
not  be  improper  for  the  reviewing  Court  to  order  a  dis- 
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missal  of  the  action,  although  there  was  no  motion  for 
peremptory  instructions. 

We,  therefore,  pass  to  the  second  assignment  of  error, 
to  the  effect  that  the  Court  should  have  granted  a  new 
trial.  This  motion  has  many  subdivisions,  the  first  of 
which  is  that  there  is  no  evidence  to  support  the  verdict 
As  before  stated,  there  are  three  coimts  of  the  declara- 
tion. We  have  no  hesitancy  in  saying  that  there  is  no 
material  evidence  to  support  a  verdict  founded  upon  either 
of  the  first  two  counts,  and  that  His  Honor  should  hare 
declined  to  submit  to  the  jury  the  right  of  the  defendant 
in  error  to  a  recovery  thereon.  That  a  party  suing  upon 
a  special  contract  for  personal  services  can  recover  upon 
showing  compliance  or  performance  upon  his  part  only, 
there  can  be  no  doubt.  Hughes  v.  Cannon,  1  Sneed, 
()22 ;  Ahernathy  v.  Black,  2  Coldwell,  317.  There  is, 
of  course,  the  excepted  case  of  a  party  to  a  contract  who 
can  show  a  valid  excuse  for  partial  performance  or  non- 
performance; but  when  this  excuse  is  relied  upon  the 
facts  upon  which  it  is  predicated  must  be  set  out  in  the 
pleadings.  9  Cyc,  574;  13  Ency.  of  Evidence,  681; 
22  Ency.  of  Plead,  and  Prac,  592.  There  certainly 
can  be  no  recovery  under  pleadings  averring  a  special 
contract  and  full  ])erfonnance  upon  the  part  of  plaintiff 
if  the  evidence  show  no  performance  or  partial  perform- 
ance and  some  reasons  for  not  having  performed. 

There  is  nothing  in  the  verdict  to  indicate  upon  which 
count  it  was  based.  There  is  some  evidence  tending  to 
sup|)ort  the  verdict  if  referred  to  the  third  count.  Hence, 
our  difficulty  in  declaring  outright  that  there  is  no  evi- 
dence to  support  the  verdict,  and  this  necessitates  our 
overruling  the  assignment  of  error  that  there  is  no  evidence 
to  support  the  verdict.  We  must,  therefore,  proceed 
to  a  discussion  of  the  questions  of  law  raised  with  respect 
to  the  Court's  charge  and  his  refusal  to  charge. 


STATE  OF  TENNESSEE.  693 


Water  Co.  v.  McEwen. 


We  remark  in  passing,  however,  that  trial  Judges 
should  not  submit  to  juries  those  counts  of  a  declaration 
that  cannot  be  supported,  or  should  direct  a  verdict 
thereon. 

The  learned  Judge  did  not  in  his  instructions  properly 
distinguish  the  rights  of  the  plaintiff  below  under  the 
first  and  second  coimts  from  his  rights  under  the  third 
coimt ;  at  least,  he  was  not  as  specific  in  his  instructions 
as  he  should  have  been.  For  instance,  the  jury  should 
have  been  told  that  there  could  be  a  recovery  imder  the 
first  and  second  counts  by  showing  performance  only. 

It  is  sometimes  difficult  to  set  out  the  specific  errors 
to  be  found  in  a  lengthy  and  general  enlarge  to  the  jurj-. 
Cognizance  of  this  fact  causes  reviewing  Courts  to  decline 
to  reverse  unless  errors  are  specific  and  material.  At 
the  same  time  a  critical  examination  of  the  charge  as 
a  whole  frequently  reveals  the  fact  that  there  has  been 
a  misdirection,  that  an  improper  way  of  settling  the  con- 
troversy was  pointed  out  to  the  jury  and  that  one  or  the 
other  of  the  litigants  has  been  deprived  of  the  right  to 
submit  to  the  jury  certain  features  of  his  contentions. 
In  the  present  case  an  examination  of  section  5  of  the 
instructions,  and  the  additions  made  by  His  Honor  to  cer- 
tain special  requests,  brings  to  light  a  misdirection  result- 
ing in  prejudice  to  the  appellant.  The  jury  must  have 
been  guided  into  an  improper  channel  or  were  led  to  an 
angle  from  which  they  were  constrained  to  take  an  im- 
proper view  of  the  case. 

It  is  urged  that  the  Court  erroneously  instructed  the 
jury  that  the  plaintiff  might  recover  if  he  showed  a  good 
excuse  for  his  failure  to  discharge  the  duties  required  of 
him  bv  his  contract.  This  criticism  is  well  founded 
insofar  as  the  instruction  had  reference  to  the  first  two 
counts,  and  it  was  also  erroneous  without  some  addition 
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as  aj^plied  to  the  third  count,  but  the  trial  Judge  faile^l 
to  instruct  the  jury  as  to  what  count  it  was  applicable. 
Plaintiff  in  error  contended  throughout  that  there  was 
no  evidence  to  sustain  the  first  two  counts,  and  that  all 
instructions  should  be  confined  to  the  third.  We  have 
found  this  contention  to  be  well  based.  Hence  it  was 
error  to  instruct  the  jury  as  herein  pointed  out.  It  is 
unnecessary  to  cite  authorities  to  the  effect  that  it  was 
not  incumbent  upon  plaintiff  in  error  to  object  to  the 
introduction  of  evidence  which  introduced  a  variance 
between  the  allegations  and  the  proof.  In  cases  of  sub- 
stantial and  material  variance  it  is  the  dutv  of  the  Court 
upon  motion  for  peremptory  instructions  to  direct  a  ver- 
dict and  to  exclude  the  evidence. 

Section  5  of  the  instructions  is  criticised  for  the  reason 
that  it  in  effect  authorized  a  recovery  notwithstanding 
the  failure  of  the  plaintiff  below  to  account,  provided 
the  iurv  believed  that  he  was  honest  and  faithfully  turned 
over  all  profits,  and  provided  further  that  errors  in 
accounting  were  owing  only  to  the  failure  of  the  plaintiff 
in  error  to  furnish  a  bookkeeper.  We  are  of  opinion 
that  when  an  employe  suing  for  salary  avers  in  his  decla- 
ration that  he  fully  ]x?rformed  his  contract  to  account,  he 
cannot  recover  by  showing  that  he  was  honest  and  that 
inaccuracies  were  the  result  of  failure  attributable  to 
his  adversary.  Here,  again,  the  rule  of  pleading  would 
debar  him.  His  employer  is  entitled  to  notice  of  the 
grounds  upon  which  he  ])redicates  his  excuse  for  not 
performing  this  most  important  and  essential   duty. 

But  he  cannot  as  a  matter  of  law  recover  when  it  is 
shown  that  he  has  failed  in  his  duty  constantly  to  receive 
and  disburse  moneys  and  render  an  accounting  regularly. 
The  law  does  not  tolerate  an  imfaithful  or  inaccurate  or 
lumping  way  of  discharging  duties  so  important,  and  he 
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should  not  be  permitted  to  state  in  Court  that  he  could 
not  perform  so  simple  a  duty.  Mining  Company  v. 
Steele,  132  la.,  446;  Gray  i\  Higg,  2  Beaven,  219.  Nor 
is  it  any  answer  to  say  that  he  at  the  termination  of  his 
service  accounts  for  all  profits.  His  employer  had  the 
right  to  have  specific  statements  from  time  to  time  as  a 
guide,  and  it  would  be  quite  difficult  to  ascertain  a  prin- 
ciple upon  which  anything  can  be  awarded  the  servant 
who  omits  the  performance  of  this  duty.  His  Honor 
impressed  the  jury  often  with  his  view  that  the  plaintiff 
below  was  entitled  to  rccovei^v  if  thev  believed  he  was 
honest,  or  if  he  failed  to  account  for  all  sums  received 
because  the  company  failed  to  furnish  a  bookkeeper.  See 
with  respect  to  the  duty  to  account  the  following  in  addi- 
tion to  those  already  cited:  Linen  Co.  i\  Huff,  91  111., 
63;  Wolff  V,  Salem,  33  111.  App.,  614;  Title  Co,  v.  ^yar(l, 
113  111.  App.,  614.  It  is  established  by  these  author- 
ities that  the  honesty  of  a  servant  is  not  the  material 
question  when  he  has  so  kept  his  account  as  forever  to 
prevent  his  employer  from  knowing  the  exact  status  of 
the  business  committed  to  him. 

Plaintiff  in  error  requested  the  Court  to  charge  that 
if  defendant  below  had  failed  to  account  for  all  monevs 
received  by  him  as  manager  of  the  hotel  and  the  jury  were 
unable  to  determine  just  how  much  he  did  receive  and 
disburse,  and  that  this  was  owing  to  the  fault  or  negli- 
gence of  the  plaintiff  below,  then  there  could  be  no  recov- 
ery. This  was  declined  by  the  Court.  We  are  of  opin- 
ion that  this  action  was  en'oneous,  or  at  least  that  plaintiff 
in  error  had  the  right  to  ])resent  its  theory  in  this  respect 
to  the  jury.  It  was  urged  that  Mr.  McEwen  had  utterly 
failed  to  keep  a  record  of  the  receipts  and  disbursements, 
and  had  omitted  entries  of  transactions  with  customers, 
and  that  he  was  grossly  negligent  in  either  keeping  the 
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account  or  in  expending  money  and  looking  after  the 
financial  welfare  of  his  employer.  The  rule  is  that  a 
receiving  and  disbursing  agent  under  the  duty  of  account- 
ing who  through  culpably  negligence  fails  to  keep  an 
account  so  as  to  enable  his  employer  upon  demand  to 
determine  the  state  of  the  business,  his  profits  and  losses, 
forfeits  his  right  to  compensation.  19  Cyc,  153;  31 
Cyc,  1474. 

Another  criticism  is  that  the  Court  declined  to  give 
certain  requests  to  the  effect  that  if  Mr.  McEwen  under- 
took to  keep  an  account  and  make  reports  he  must  do  so 
with  accuracy  or  notify  his  employer  of  his  inability  to 
do  so  and  also  call  the  attention  of  the  employer  to  the 
defects  in  his  account.  This  criticism  has  merit.  Such 
is  the  law  as  we  conceive  it. 

In  subdivision  6  of  the  motion  for  a  new  trial,  it  is 
assigned  as  error  that  the  Court  refused  to  give  in  charge 
an  instruction  to  the  effect  that  if  there  was  no  evidence 
of  the  reasonable  value  of  the  services  of  Mr.  McEwen, 
there  could  be  no  recovery  upon  quanhun  meruit.  The 
record  is  entirely  silent  with  respect  to  the  value  of  these 
services  if  thev  are  not  to  be  measured  bv  the  contract 
price.  The  rule  is  that  if  the  plaintiff  cannot  recover 
upon  his  special  counts  for  work  and  labor  done,  he  must 
proceed  to  show  by  independent  proof  what  his  services 
were  reasonably  worth  to  the  defendant.  It  is  not  suffi- 
cient to  show  that  he  performed  services  and  devoted 
his  time  to  the  defendant.  lie  must  in  addition  prove 
that  the  defendant  was  the  recipient  of  benefits  by  reason 
of  his  labors.  When  this  is  omitted  there  can  be  no  sub- 
stantial recoverv.  Xevertheless  there  can  be  recovery 
for  nominal  damair^'s.  Belfour  v.  Tiaiuey,  8  Ark.,  479. 
Hence  the  requested  instruction  was  not  entirely  sound 
because  of  its  failure  to  mention  a  right  to  recover  nominal 
damages. 
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Recurring  to  features  already  discussed,  we  repeat 
that  plaintiif  below  had  no  right  of  recovery  except  upon 
his  comraoh  count  and  there  is  nothing  whatever  disclosed 
that  could  have  been  used  bv  the  lurv  as  evidences  or 
means  of  arriving  at  the  reasonable  value  of  those  services. 
It  follows  that  there  is  no  material  evidence  to  support 
the  finding  of  a  substantial  sum  under  the  third  count. 

The  matter  complained  of  in  the  seventh  assignment 

of  error  is  that  His  Honor  refused  to  give  in  charge  a 

special  request  that  if  relatives  of  defendant  were  taken 

bv  him  into  the  hotel  and  fed  and  if  the  hotel  and  other 

property  of  plaintiff  in  error  w^re  used  by  defendant  in 

error  for  his  personal  benefit  and  profit,  and  if  all  these 

things  took  place  without  the  consent  of  plaintiff  in  error, 

and  if  there  was  a  failure  to  make  entries  and  to  account 

for  these  matters,  the  burden  rested  upon  defendant  in 

error  to  show  fully  the  particidars  and  that  if  he  failed 

to  do  so  there  could  be  no  recovery.       There  was  material 

evidence  bearing  upon  these  various  transactions,  and  the 

attention  of  the  iurv  should  have  been  directed  to  them 

•I     » 

for  their  consideration  in  passing  upon  the  right  of  the 
defendant  in  error  to  a  recovery  under  the  third  count. 
Tt  is  urged  that  these  particulars  should  have  been  set 
up  by  the  water  company  by  sj^ecial  pleas.  We  do  not 
think  so.  Defendant  in  error  showed  himself  entitled 
to  recover,  if  at  all,  upon  the  third  count  only,  and  the 
matter  urged  was  in  the  nature  of  a  counter  assumpsit, 
which  can  always  be  relied  upon  under  the  general  issue. 
Bank  v.  Porter,  1  Baxter,  477.  The  true  nature  of  the 
right  of  recovery  by  a  servant  under  this  common  count 
was  not  kept  in  view  ujion  the  trial,  as  implied  by  the 
name,  the  question  was,  ^'how  much  did  plaintiff  deserve 
by  way  of  compensation?"  Eddinfjton  v.  WiJej/,  1 
Sneed,  1»32;  Bales  v.  Poll'.  4  Lea,  404.       Qaunfum  meniU 
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is  in  all  respects  an  equitable  action,  and  the  Court  and 
jury  should  be  made  aware  of  all  the  circumstances,  of 
all  the  reasons  why  the  plaintiff  thinks  he  deserves  com- 
pensation, and  all  the  reasons  why  the  defendant  insists 
that  plaintiff  should  have  nothing,  in  order  to  determine 
what  amount,  if  any,  to  which  the  party  is  entitled. 

Looking  to  the  record  as  a  whole,  we  are  impressed 
that  plaintiff  in  error  was  not  afforded  full  opportunity 
to  present  its  contentions,  and  that  a  new  trial  must  be 
awarded.  Defendant  in  error  wdll  pay  the  costs  of  this 
Court. 


Olt.ie  Watsox  v.  Jos.  Campodonico,  et  al. 

Writ  of  certiorari   denied  by  Supreme  Court. 
(Jaclcson.     April  Term,   1913.) 

1.  Alimony  on  Grantino  Absolute  Divcmice.    Not  void  though  in 

excess  of  husband's  estate  and  to  he  paid  in  installments. 

The  decree  or  judgment  of  a  Court  of  competent  jurisdiction 
granting  an  absolute  divorce  to  the  wife  because  of  the  mis- 
conduct of  the  husband,  and  granting  to  her  alimony  in 
excess  of  the  estate  owned  by  the  husband  at  the  time,  to  be 
paid  in  monthly  InstaUments  so  long  as  she  remains  single. 
Is  not  void,  but  Imposes  on  the  husband  an  enforceable  obli- 
gation to  pay  the  aUmony  out  of  any  future  estate  he  may 
oome  into  possession  of.  Chenault  v.  Ghcnaulty  5  Sneed,  428 ; 
Boggers  v.  Boggers,  6  Bax.,  290,  reviewed  and  distinguished. 

2.  Equity  Practice.     Bill  to  carry  decree  into  execution  enter- 

taincdj  though  decree  erroneous,  if  not  inequitable. 

A  Court  of  equity  wlU  not  refuse  to  entertain  a  bill  to  carry  a 
decree  or  judgment  Into  execution  or  aid  In  its  enforcement 
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merely  because  it  was  erroneously  rendered.  To  refuse  to 
entertain  such  bill  it  must  appear  that  to  grant  the  relief 
would  be  inecjuitable. 

3.  Same.     »S'amc'.     Vase  in  judgment. 

Where  a  husband,  by  his  adultery  and  failure  to  support  his 
wife,  forces  her  to  seek  an  absolute  divorce  and  alimony,  and 
then  fails  to  make  defense  to  her  suit,  but  permits  pro  con- 
fesso  and  final  decree  severing  the  bonds  of  matrimony  and 
directing  that  he  pay  alimony  in  installments  so  long  as  she 
remains  single,  and  subsequently  falls  heir  to  an  estate  of 
sufficient  size  to  justify  enforcing  the  decree  as  to  alimony, 
it  is  not  inequital)le  that  such  decree  be  enforced  or  carried 
into  execution ;  and  I'ourt  of  equity  will  not  refuse  to  enter- 
tain a  bill  for  that  i)uri)ose. 


From  Shelby  County. 


Appeal  from  the  Chancery  Court  of  Shelby  County, 
Part  1.       F.  H.  IIeiskell,  Chancellor. 

Brown  &  Anuerson  for  Complainant. 

Randolpk  &  Randolph  for  Defendant. 

Mr.  Justice  IIuchies  delivered  the  opinion  of  the 
Court. 

The  primary  quc^stion  in  this  case  is  whether  the  decree 
or  judgment  of  a  Court  of  competent  jurisdiction  grant- 
ing an  absolute  divorce  to  the  wife  because  of  the  mis- 
conduct of  the  husband,  and  granting  to  her  alimony  in 
excess  of  the  estate  the  husband  owned  at  that  time,  the 
alimony  to  be  i)aid  by  monthly  installments  so  long  as 
she  remained  single,  is  absolutely  void  insofar  as  it  grants 
alimony. 
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The  case  at  bar  is  before  this  Court  on  bill  and  demur- 
rer, and  the  record  discloses  the  following  which  must  be 
taken  as  the  facts :  The  complainant  in  the  instant  case, 
now  Ollie  Watson,  was  the  wife  of  Defendant  Jos.  J. 
Campodonico,  and  in  February,  1910,  filed  her  original 
bill  in  the  Chancery  Court  of  Shelby  county  against  her 
husband,  seeking  a  divorce  from  him;  and  on  ilarch  21st 
thereafter  a  final  decree  was  rendered  in  that  proceeding 
granting  a  divorce  from  the  bonds  of  matrimony;  and 
she  was  awarded  alimony.  The  decree  in  that  cause, 
insofar  as  it  is  material  to  the  present  investigation  is 
in  the  following  language: 

'^This  cause  coming  on  to  be  heard  on  the  bill  of  com- 
plaint filed  herein,  on  the  15th  day  of  February,  1910, 
alleging  adultery  and  non-support,  the  pro  confesso  taken 
the  14th  day  of  March,  1910,  and  the  evidence  of  wit- 
nesses, and  it  appearing  to  the  Court  that  the  allegations 
of  the  bill  have  been  fully  proven,  .  .  .  and  it  further 
appearing  to  the  Court  that  the  sole  property  of  the 
defendant,  J.  J.  Campodonico,  consists  of  the  household 
furniture  and  piano,  at  the  residence  of  complainant,  273 
Pontoco  street,  in  the  city  of  Memphis;  and  it  further 
appearing  to  the  Court  that  the  said  Joseph  J.  Cam- 
podonico has  an  earning  capacity  of  $18.00  per  week,  it 
is  hereby  ordered,  adjudged  and  decreed:  (1)  That  the 
prayer  for  an  absolute  divorce  of  the  said  Ollie  Cam- 
podnico,  in  her  bill  of  complaint,  be  and  hereby  is  granted ; 
(2)  that  the  maiden  name  of  the  said  complainant,  which 
was  Ollie  Watson,  be  and  hereby  is  restored  to  her;  (3) 
that  the  household  furniture  and  piano  at  the  residence 
of  coniy)lainant,  at  273  Pontoco  street  in  the  city  of  Mem- 
phis, Tennessee,  be  decreed  to  the  complainant,  and  the 
title  to  the  same  bo,  and  hereby  is,  vested  in  said  com- 
plainant:  (4)  that  the  defendant,  J.  J.  Campodonico  be, 
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and  hereby  is,  ordered  to  pay  alimony  in  the  sum  of  $8.00 
per  week  to  complainant  as  long  as  she  remains  single." 

This  decree  was  unappealed  from,  and  was  in  full 
force  and  effect  when  the  bill  in  the  case  at  bar  was 
filed,  insofar  as  it  ever  had  any  force  and  effect. 

Complainant  alleges  in  her  bill  in  the  instant  case  that 
no  part  of  the  $8.00  per  week  which  the  decree  of  the 
Court  divorcing  the  parties  ordered  defendant  to  pay, 
has  ever  been  paid,  notwithstanding  the  fact  that,  as  she 
alleges,  during  the  entire  time  since  that  decree  was 
rendered  defendant  ''has  been  working,  and  amply  able 
to  have  paid  the  said  alimony  if  he  had  so  desired."  She 
makes  the  further  charge,  which  she  bases  on  information 
and  belief,  that  during  this  entire  time  from  the  granting 
of  the  divorce  to  the  filing  of  the  bill  in  the  instant  case, 
which  was  ifay  i;3,  1912,  the  defendant  '*has  maintained 
a  mistress  and  supported  her,  and  has  entirely  neglected 
and  failed  to  i)rovide  any  support  for  complainant." 

Complainant  then  proceeds  to  charge  that  one  David 
Campodonico  died  intestate  on  April  19,  1912,  leaving 
four  children,  of  whom  the  defendant,  Jos.  J.  Campodon- 
ico, is  one,  and  that  deceased  left  at  his  death  a  personal 
estate  valued  at  over  $8,000.00,  and  "very  valuable  real 
estate  in  the  city  of  Memphis,"  which  descended  to  his 
four  children ;  that  one  piece  of  this  realty  is  a  lot  in 
the  city  worth  at  least  $45,000.00 ;  another  a  house  worth 
$7,000.00,  and  another  a  house  worth  $3,000.00,  and 
other  real  estate,  the  value  of  which  was  unknown  to  com- 
plainant. She  alleges  that  the  interest  of  defendant  in 
the  estate  left  by  his  father  will  be  between  $15,000.00 
and  $20,000.00,  and  that  defendant  is  a  young  and  vig- 
orous man,  with  no  one  legally  dependent  on  him  for 
support  and  maintenance.  She  alleges  that  she  is  now 
twenty-eight  years  of  age,  but  the  bill  makes  no  allega- 
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tion  as  to  her  property,  or  her  state  of  health.  Xothing 
is  said  as  to  any  children  being  born  to  complainant  and 
her  former  husband,  and  it  is  to  be  inferred  that  there 
were  none.  Also,  while  the  bill  is  silent  as  to  whether 
complainant  has  ever  remarried,  it  is  to  be  inferred,  from 
the  name  in  which  she  brings  her  suit — Ollie  Watson, 
the  name  restored  to  her  by  the  decree  divorcing  the  par- 
ties— that  she  has  never  remarried. 

She  alleges  that  there  was  due  her,  at  the  time  she 
tiled  her  original  bill  in  this  case,  the  sum  of  $888.00. 

One  of  the  prayers  of  the  bill  is  that  upon  final  hearing 
a  decree  be  granted  to  complainant  for  all  amounts  in 
arrearage  under  the  decree  in  the  Chancery  divorce  pro- 
ceeding. 

We  will  not  at  this  point  consider  other  relief  sought 
by  the  bill,  but  will  take  that  up  later. 

The  bill  was  demurred  to  on  two  grounds :  First,  that 
the  decree  of  the  Chancery  Court  of  Shelby  county  divorc- 
ing the  parties  and  directing  that  defendant  should  pay 
to  the  complainant  $8.00  per  week  is  void  and  of  no 
force  and  effect  insofar  as  it  directed  such  weekly  pay- 
ments, for  the  reason,  as  stated  in  the  demurrer,  that  as 
the  decree  granted  an  absolute  divorce  it  was  not  within 
the  jurisdiction  of  the  Court  "to  decree  a  payment  by 
defendant  of  $8.00  a  week  alimony  in  the  future;  that 
this  lack  or  want  of  jurisdiction  appears  from  the  face 
of  the  decree  itself."  The  Chancellor  sustained  this 
demurrer  and  dismissed  complainant's  bill ;  and,  the 
case  being  appealed,  it  is  here  contended  on  behalf  of  ap- 
pellant that  this  action  of  the  Chancellor  was  erroneous. 
On  the  other  hand,  it  is  insisted  on  behalf  of  defendant 
that  the  decree  was  and  is  void  to  the  extent  pointed  out 
in  that  ground  of  the  demurrer  just  stated. 
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The  cases  chiefly  relied  on  by  defendant  in  support 
of  the  action  of  the  Chancellor  in  sustaining  the  demurrer 
are  those  of  Chenault  v.  Chenault,  5  Sneed,  248;  and 
Boggers  v.  Boggers,  6  Bax.,  299.  A  disposition  of  the 
question  presented  by  the  demurrer  requires  an  examina- 
tion of  these  cases.  To  properly  examine  them  as  they 
bear  on  the  question  is  now  at  issue  it  is  necessary  to  also 
consider  our  statutes  bearing  directly  on  this  question. 

By  Shannon's  Code,  Sec.  4221,  which  is  Sec.  2468  of 
the  Code  of  1858,  it  is  provided  as  follows: 

'^Whether  the  marriage  be  dissolved  absolutely  or  a 
perpetual  or  temporary  separation  be  decreed,  the  Court 
may  make  an  order  and  decree  for  the  suitable  support 
and  maintenance  of  the  complainant  and  her  children,  or 
any  of  them,  by  the  husband,  or  out  of  his  property  ac- 
cording to  the  nature  of  the  case  and  the  circumstances 
of  the   parties." 

It  is  scarcely  necessary  to  comment  on  the  original  of 
this  statutory  provision,  for  the  reason  that  the  incorpora- 
tion of  it  into  the  Code  of  1858  stamped  it  as  the  law 
of  this  state,  regardless  of  how  or  where  it  originated  or 
to  the  extent  to  which  it  had  been  amended  after  its 
origin. 

In  1856,  or  two  years  before  the  compilation  of  the 
Code  of  1858,  the  cavSe  of  Chenault  v.  Chenault  "was  de- 
cided. In  that  case,  as  is  shown  by  the  opinion  found 
in  5  Sneed,  an  absolute  divorce  was  granted  at  the  suit 
of  the  wife,  and  the  defendant,  the  divorced  husband,  was 
directed  to  pay  her  the  sum  of  $2,700.00,  which,  as 
stat^^d  in  the  opinion,  was  more  than  double  the  value 
of  the  husband's  entire  estate.  A  writ  of  error  was 
prosecuted  to  reverse  that  part  of  the  decree  relating  alone 
to  the  alimony.  Our  Supreme  Court,  after  reciting 
these  facts,  proceeded  as  follows: 
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"The  principle  of  the  decree  is  altogether  erroneous 
The  latest  statutory  provision  upon  this  subject  (Acta 
1842,  Chapter  133,  Sec.  2)  empowers  the  Court,  m  all 
case$  of  divorce,  to  decree  to  the  wife  so  divorced,  such 
part  of  the  real  and  personal  property  of  the  husband 
as  the  Court  shall  think  proper,  having  reference,  of 
course,  to  all  these  considerations  which  properly  belong 
to  the  determination  of  the  question.  This  provision, 
though  in  terms  applicable  to  all  causes  of  divorce,  obvi- 
ously was  intended  to  apply  only  to  divorces  from  the 
bond  of  matrimony.  There  is,  both  in  reason  and  upon 
authority,  a  very  wide  distinction  in  the  principle  upon 
which  an  allowance  is  made  to  the  wife  in  cases  of  divorce 
a  mensa  and  a  innculo.  Upon  a  divorce  from  bed  and 
board  merely,  the  marriage  relation  is  left  intact,  and 
continues  to  subsist  as  before  such  decree.  The  only 
effect  is  a  cessation  for  a  definite,  or  indefinite,  period  of 
matrimonial  cohabitation.  It  deprives  the  wife  of  none 
of  the  rights  belonging  to  that  relation  in  the  event  of  a 
reconciliation,  or  in  the  event  of  her  surviving  her  hus- 
band. The  marital  obligation  of  the  husband  suitably 
to  maintain  the  wife,  according  to  his  condition  and  abil- 
ity, continues  to  exist,  after  the  separation,  as  before. 
The  ordinary  practice  in  such  cases  is,  not  to  decree  to 
the  wife,  absolutely,  a  certain  proportion  of  the  husband's 
estate,  but  to  give  her  alimony ;  that  is,  to  make  an  allow- 
ance in  money  for  her  separate  maintenance,  payable  at 
intervals  from  time  to  time,  to  continue  until  a  reconcilia- 
tion, or  until  otherwise  ordered  bv  the  Court.  And  the 
husband  cannot  be  discharged  from  the  obligation  to  fur- 
nish such  maintenance  after  the  separation  any  more 
than  before,  on  the  ground  that  his  estate  or  income  is 
inadequate.  Though  that  be  so,  yet  it  is  clear  that  his 
future  income,  from  whatever  source  derived,  including 
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the  earnings  of  bis  personal  labor^  and  all  subsequent 
acquisitions,  is  chargeable  with  such  allowance.  This 
necessarily  results  from  the  continuance  of  the  marriage 
relation,  but  it  lasts  no  longer  than  the  existence  of  such 
relation,  with  its  dissolution  the  duty  of  maintenance 
is  at  an  end. 

"And  hence,  in  case  of  a  divorce  a  vinculo,  which 
extinguishes  the  marriage  relation,  and  leaves  the  parties 
as  if  the  marriage  had  never  taken  place,  a  very  different 
rule  prevails.  In  the  latter  case,  the  duty  of  mainte- 
nance, on  the  part  of  the  husband,  is  at  an  end,  as  much 
as  if  a  dissolution  had  been  effected  by  the  death  of  the 
wife.  And  the  course  generally  is,  to  make  a  reasonable 
division  6f  the  husband's  estate,  and  to  vest  in  the  wife 
absolutely  a  specific  portion  thereof.  Such  is  the  rule 
prescribed  by  the  act  before  referred  to.  Upon  a  divorce 
of  this  nature,  the  wife  can  have  no  claim  on  the  future 
earnings  or  acquisitions  of  the  husband,  any  more  than 
U|)on  his  protection,  society  or  other  conjugal  rights,  or 
duty ;  he  is  alike  discharged  from  them  all.  And  if,  upon 
the  divorce,  nothing  can  be  given  to  her,  or  less  than 
may  be  suitable  to  her  rank,  and  condition  in  life,  by 
reason  of  the  husband's  poverty,  it  is  her  misfortune,  to 
which  she  must  submit. 

"Under  the  circumstances,  we  think  the  complainant  is 
entitled  to  all  that  can  be  realized  from  the  fund  arising 
from  the  proceeds  of  the  property  of  the  defendant,  men- 
tioned in  the  master's  report;  and  if  the  full  amoimt  of 
$1,155.00  cannot  for  any  cause  be  realized,  she  will  have 
a  decree  against  the  defendant  and  his  security  for  the 
prosecution  of  the  writ  of  error,  for  thf»  deficit." 

It  is  important  to  bear  in  mind  the  following  in  regard 
to  this  opinion:       First,  the  case  wa??  before  the  Supreme 
46 
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('Oiirt  seeking  a  reversal  of  the  decree  of  the  Chancellor, 
and  not  attacking  that  decree  collaterally;  second,  as  is 
expressly  recited  in  the  portion  of  the  opinion  herein- 
before set  out,  in  speaking  of  the  matter  of  making  divi- 
sion of  the  husband's  estate  and  vesting  in  the  wife  abso- 
lutely a  specific  portion  thereof  on  granting  a  divorce  a 
vinculo,  the  Court  does  not  lav  down  anv  such  rule  as  an 
infallible  and  invariable  one,  but,  on  the  contrary,  is 
speaking  only  of  what  the  general  pra-ctice  should  be; 
saying  with  reference  to  the  practice  in  such  cases,  ''the 
course  ''generally  is,  to  make  a  reasonable  division  of  the 
husband's  estate,  and  to  vest  in  the  wife  absolutelv  a 

7  « 

specific  portion  thereof,"  thus  clearly  implying  that  in 
exceptional  cases  a  different  course  might  be  taken;  third, 
and  a  very  material  matter  here,  the  Supreme  Court 
granted  alimony  to  the  wife  to  the  extent  of  allowing 
$1,155.00  with  this  direction,  "and  if  the  full  amount  of 
$1,155.00  cannot  for  any  cause  be  realized,  she  will  have 
a  decree  against  the  defendant  and  his  security  for  the 
prosecution  of  the  writ  of  error  for  the  deficit."  The 
reason  we  say  this  is  material  is  that  it  is  a  direct  recog- 
nition of  the  fact  that  a  judgment  might  be  awarded 
against  the  husband  for  alimony  in  excess  of  his  prop- 
erty, and  of  the  validity  of  such  excess  allowance.  In 
other  words,  'while  the  property  of  the  husband  in  the 
ClicnauU  case  was  estimated  to  be  worth  $1,155.00,  and 
the  amount  of  alimonv  was  for  that  reason  fixed  at  that 
figure,  the  Supreme  Court  realized  that  that  amount 
might  not  be  realized  from  the  property,  yet  expressly 
granted  a  personal  decree  for  that  fixed  amount,  and  pro- 
vided for  its  collection  if  the  property  fell  short  of  that 
Slim,  and  provided  in  express  terms  for  the  collection  of 
any  of  the  sum  so  allowed  that  might  be  in  excess  of  the 
husband's  estate. 
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Tn  the  case  of  Boggers  v.  Boggers,  6  Bax.,  299,  the  wife 
was  granted  a  divorce  from  the  bonds  of  matrimony  and 
was  given  all  of  her  husband's  estate  in  Meigs  county, 
the  county  in  which  the  suit  was  brought,  and  in  addition 
thereto  was  given  a  decree  for  $1,000.00  as  alimony  and 
"$200.00  to  pay  her  cause,"  and  execution  was  awarded. 
This  decree  was  likewise  appealed  from  insofar  as  it 
allowed  a  recovery  of  money.  In  disposing  of  that  case, 
the  Supreme  Court  said: 

"The  principle  decided  in  Chenault  v.  Chenault,  5 
Snced,  is  certainly  correct ;  that  is,  that  where  the  divorce 
is  only  from  bed  and  board,  the  marriage  relation  still 
subsists,  and  the  husband  is  still  bound  to  maintain  his 
wife,  and  this  dutv  the  Court  mav  from  time  to  time  en- 
force ;  but  where  the  divorce  is  from  the  bonds  of  matri- 
mony, the  obligation  of  the  husband  to  support  the  wife 
no  longer  subsists,  and  no  order  or  decree  can  be  made 
u})on  the  husband  to  bind  his  future  services  or  earnings. 
In  such  case  the  Court  can  only  give  the  wife  a  decree 
for  part  or  all  that  the  defendant  then  owns,  according 
to  the  circumstances.  But  we  do  not  understand  that 
the  Court  is  bound  to  give  the  property  to  the  wife  in 
specie.  This  would  defeat  the  wife  altogether  in  cases 
where  the  estate  of  the  husband  is  in  monev.  I»5'or  do 
we  deem  is  essential  that  the  property  or  effects  of  the 
husband  should  be  in  this  state.  All  that  is  important  is 
that  the  decree  shall  be  based  upon  an  estimate  of  defend- 
ant's estate  at  the  present  time,  and  shall  not  go  beyond 
this." 

After  using  this  language  it  is  recited  that  a  report  of 
the  master  which  had  been  made  in  the  case  showing  that 
the  defendant  was  worth  $5,000.00  to  $10,000.00  in 
the  state  of  Texas,  was  based  on  a  letter  which  the  hus- 
band had  \vritten  so  stating,  but  the  Supreme  Court  says 


708  COURT  OF  CIVIL  APPEALS, 


Watjsoa  r.  Campodonico. 


that  it  thinks  that  the  statement  contained  in  the  letter 
might  be  taken  ^Svith  some  grains  of  allowance,"  but  still 
that  it  was  sufficient  to  authorize  the  decree  of  the  Chan- 
cellor. 

Xow,  while  in  this  case,  which  was  decided  in  1873, 
the  rule  is  again  announced  that  the  obligation  no  longer 
rests  on  the  husband  to  support  his  wife  after  an  absolute 
divorce,  it  is  important  to  bear  in  mind  the  following 
matters  in  connection  with  the  case:  First,  it  is  a 
direct  and  not  a  collateral  attack  on  the  decree  of  the 
Chancery  Court;  second,  the  general  rule  announced  in 
the  Chenault  case — that  is,  in  granting  divorces  a  vinculo 
^Ho  make  a  reasonable  division  of  the  husband's  estate, 
and  to  vest  in  the  wife  absolutely  a  specific  portion 
thereof,"  is  here  deliberately  and  expressly  departed  from, 
alimony  being  allowed  as  so  much  money.  Of  course, 
the  general  rule  could  not  be  followed  in  the  Boggers  case, 
for  the  reason  that  the  husband's  estate,  outside  of  what 
was  given  the  wife  in  specie,  was  beyond  the  jurisdiction 
of  the  Court;  but  the  fact  that  it  was  departed  from 
shows  it  to  have  never  been  meant  as  more  than  a  general 
rule.  Also  this  expression  found  in  the  opinion  in  that 
case  is  significant,  viz. :  "Where  the  divorce  is  from 
the  bonds  of  matrimonv  ...  no  order  or  decree  can 
be  made  upon  the  husband  to  hind  his  future  services  or 
earnings."  It  is  further  worthy  of  note  here  that  the 
$1,000.00  judgment  was  made  a  personal  judgment,  and 
the  only  thing  lying  behind  it  was  merely  an  "estimate" 
based  on  a  report  that  the  husband  had  made  that  he 
was  worth  so  much  in  another  8tat>e.  It  could  hardly 
be  contended  that  if,  as  a  matter  of  fact,  it  should  develop 
that  the  husband  had  no  property  in  Texas  such  would 
render  the  judgment  absolutely  void.  If  such  could  be 
the  effect,  then  jurisdiction  to  render  the  judgment  would 
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depend  wholly  on  some  extrinsic  fact  not  at  all  connected 
with  the  case  except  as  disclosed  through  the  report  of 
the  clerk  and  master,  and  which  had  come  to  him  by 
means  that  the  Court  itself  admits  were  not  reliable,  or 
by  information  that  had  to  be  taken  ^Svith  some  grains 
of  allowance." 

In  the  instant  case,  while  the  payments  of  $8.00  per 
week  were  fixed  with  reference  to  the  earning  cai)acity 
of  the  husband,  there  was  absolutely  no  effort  to  ''bind 
his  future  services  or  earnings"  in  decreeing  that  they 
be  made.  In  no  sense  can  they  be  regarded,  as  we  think, 
as  more  than  a  personal  judgment.  No  provision  was 
made  with  a  view  of  forcing  their  payment,  and  there  is 
nothing  to  indicate  that  it  was  ever  contemplated  that 
payments  would  or  could  be  enforced  in  any  way  different 
from  the  collection  of  an  ordinary  judgment. 

The  case  of  White  v.  Bates,  5  Pickle,  570,  15  S.  W., 
283,  is  also  relied  on  as  authority  in  support  of  the  con- 
tention on  behalf  of  defendant,  and  we  think  it  does  in 
fact  throw  light  on  the  question  now  imder  consideration. 
In  it  we  find  the  following: 

"Alimony  is  an  allowance  out  of  the  estate  of  the  hus- 
band made  pendente  lite  for  the  maintenance  of  the  wife, 
or  for  the  sustenance  of  the  wife  after  legal  separation 
or  a  divorce.  Such  a  claim  is  not  a  debt.  Am.  and 
Eng.  Ency.  of  Law,  Vol.  1,  p.  482,  and  cases  cited. 

"It  may  become  a  debt  by  judgment  or  decree  for  a 
specific  sum  to  be  paid  by  the  husband;  but  the  Court 
may,  in  its  discretion,  give  alimony  in  property,  real 
or  personal,  belonging  to  the  husband,  or  may  assign  to 
her  a  fixed  proportion  of  his  estate  in  kind  or  value,  or 
it  may  adjudge  a  specific  sum  to  be  paid.  Code,  Sees. 
2468-2470,  inclusive;  0  Bax.,  299." 
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Here  is  the  statement  of  a  distinction  between  a  claim 
for  alimony  and  such  claim  when  reduced  to  judgment 
or  decree  for  a  specific  sum  to  be  paid  by  the  husband,  the 
Court  remarking  that  when  so-  reduced  it  may  become  a 
debt. 

Xow,  bearing  in  mind  that  the  attacks  made  on  the 
decree  for  alimony  in  the  Chenault  and  Baggers  cases 
were  both  direct  attacks,  while  the  attack  in  the  instant 
case  is  a  collateral  one,  and  the  other  features  of  those 
caijes  to  which  attention  has  been  called,  we  are  of  the 
opinion  that  it  cannot  be  said  that  the  judgment  of  the 
Court  in  the  divorce  proceeding  in  the  case  of  Campodon- 
ico  V.  Campodonico  was  an  absolute  nulity. 

Without  reference  to  what  might  have  been  done  in 
the  divorce  case  had  it  been  ap]x^aled,  or  had  that  portion 
of  it  allowinff  alimonv  been  attacked  directlv  bv  writ 
of  error  or  otherwise,  we  are  of  the  opinion  that  the  hus- 
band cannot  acquiesce  in  the  judgment — permit  it  to 
remain  in  full  force  and  effect,  and  then  sav  it  is  abso- 
lutely  void.  As  herein  pointed  out  in  considering  the 
decision  in  the  (lienauU  case,  our  Supreme  Court  there 
expressly  contemplated  that  the  judgment  might  be  in 
excess  of  the  husband's  property,  and  yet  made  it  a  per- 
sonal judgment ;  and  it  is  pointed  out,  in  the  Baggers  case, 
a  personal  judgment  was  rendered.  The  Court  in  both 
cases — the  Supreme  Court — fixe<l  the  amount  of  the  per- 
sonal judgments  with  reference  to  the  amount  of  property 
that  the  husbands  might  be  possessed  of,  and  in  neither 
w'as  the  judgment  in  rem.  It  may  be  admitted  in  the 
present  case  that  the  judgment  directing  a  payment  of 
$8.00  per  week  was  informal  as  a  personal  judgment,  but 
we  are  of  opinion  that  it  was  sufficiently  specific  to  make 
it  a  valid  claim,  or  one  that  cannot  be  attacked  collaterallv, 
and  that  it  mav  now  Wome  the  basis  of  a  valid  decree 

c 

against  the  defendant  in  the  instant  case. 
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The  case  of  Sloan  v.  Cox,  4  Haywood,  75,  appears  to 
be  authority  for  collecting  passe<:l  due  installments  for 
alimony  even  after  the  husband's  death,  or  for  treating 
them  as  a  subsisting  legal  obligation.  True,  that  case 
involved  separation  from  bed  and  board,  but  when  it 
comes  to  collecting  the  passed  due  installments  the  prin- 
ciple is  the  same.  See  also  Miller  v.  Clark,  23  Ind., 
370. 

Counsel  for  complainant  in  their  brief,  and  in  oral 
argument  of  the  case,  rested  the  whole  case  on  the  propo- 
sition that  the"  announcement  found  in  the  Chenault  and 
Boggers  cases  to  the  effect  that  when  an  absolute  divorce 
has  been  granted,  though  at  the  suit  of  the  wife  and 
because  of  the  husband's  wrongs,  the  obligation  of  the 
husband  to  support  the  wife  no  longer  subsists,  was  not 
a  sound  proposition ;  and  they  cite  many  cases  holding 
with  their  view.  We  have  not  felt  it  necessary,  however, 
to  pass  on  this  question.  It  is  perhaps  not  improper, 
though,  that  we  should  say  that  likely  the  language 
referred  to,  used  in  the  Chenault  and  Boggers  cases, 
could  well  be  treated  as  dicta.  If  so,  it  does  appear  that 
the  language  of  our  statute  already  set  out  herein  should 
lead  to  a  different  conclusion  from  that  announced  in 
those  cases.  The  reason  for  the  construction  placed  on 
the  Act  of  1842,  as  shown  in  the  opinion  in  the  Chenault 
cane,  was  what  was  the  then  established  policy  of  the  law 
with  reference  to  the  divorced  husband.  Such  is  no 
longer  the  policy  or  theory  of  the  law  as  settled  by  moder 
statutes  and  decisions,  and  the  reason  for  the  construction 
announced  in  the  Chenmdt  case  having  ceased  to  exist, 
that  construction,  it  appears,  should  not  be  indulged,  if 
that  construction  can  be  regarded  as  dictum. 

Without  going  into  an  examination  of  the  cases,  we 
make  the  following  quotation  from  Bishop  on  Marriage, 
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Divorce  and  Separation,  as  showing  the  changes  in  the 
theory  and  policy  of  the  law  with  reference  to  the  duties 
of  a  divorced  husband  who,  by  his  conduct,  has  caused 
the  divorce. 

In  Vol.  2,  Sec.  1053,  of  the  work  referred  to,  it  is 
said: 

*'The  English  Divorce  Act,  as  to  dissolutions,  does  not 
contain  the  word  'alimony,'  but  authorizes  an  'order  that 
the  husband  shall  to  the  satisfaction  of  the  Court  secure 
the  wife  such  gross  sum  of  money,  or  such  annual  sum 
of  money  for  any  term  not  exceeding  her  own  life,  as, 
having  regard  to  her  fortune  (if  any),  to  the  ability  of 
the  husband,  and  to  the  conduct  of  the  parties,  it  shall 
seem  reasonable,'  etc.  Thereupon,  it  was  at  first  con- 
sidered by  the  Judge  Ordinary  that  though  this  statute 
permits  alimony,  it  should  be  made  small,  not  being  con- 
trolled as  to  the  amount  by  the  ecclesisatical  practice.  But 
afterward  the  better  view  was  adopted,  that  this  dissolu- 
tion alimony  should  be  the  same  as  though  the  divorce 
was  from  bed  and  board.  Said  Sir  J.  P.  Wilde:  'The 
needs  of  the  wife  and  the  wrong  of  the  husband  are  the 
same  in  both  cases.  In  both  cases  the  husband  has  of 
his  own  wrong  and  wickedness  thrust  forth  his  wife  from 
the  position  of  participator  in  his  station  and  means. 
Obliged  in  both  cases  to  withdraw  from  his  home,  she 
is,  without  any  fault  of  her  own,  deprived  of  her  fair 
and  reasonable  share  of  such  necessaries  and  comforts  as 
lav  at  his  command.  Whv  should  not  the  husband's 
purse  be  called  upon  to  meet  both  cases  alike?  It  has 
been  said  that  in  one  case  she  remains  a  wife,  and  in  the 
other  she  does  not.  This  remark  would  carry  great 
weight  if  the  provision  were  intended  to  continue  in  the 
event  of  her  second  marriage;  but  it  can  hardly  eflFect 
the  rate  of  allowance  made  and  continued  so  lone:  only 
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as  the  wife  remains  chaste  aiid  unmarried.  ...  A 
very  large  number  of  the  divorce  cases  since  the  act  have 
been  petitions  by  the  wife  for  cruelty  and  adultery,  or 
desertion  and  adultery.  And  among  certain  classes  of 
the  commimity  a  very  common  case  indeed  is  that  of 
a  young  husband,  who,  either  not  agreeing  with  the  wife 
or  getting  tired  of  her  shortly  after  marriage,  endeavors 
to  shake  her  off.  In  this  endeavor  he  generally  begins 
by  treating  her  with  neglect  and  contempt,  often  half 
starves  her,  often  beats  her,  often  insults  her  by  open 
adultery,  and  ends  by  deserting  her  and  cohabiting  wth 
another  woman.  That  the  wife  should  desire  a  divorce 
in  such  a  case  can  hardly  be  a  matter  of  surprise,  and 
that  she  should  obtain  it  is  but  bare  justice.  But  it  is 
the  very  thing  that  the  husband  wants,  too.  He  has  suc- 
ceeded in  shaking  off  the  obligations  of  marriage,  and 
that  bv  his  own  voluntarv  breach  of  them.  And  if  he 
can  part  with  his  wife  at  the  door  of  the  Divorce  Court 
without  any  obligation  to  support  her,  and  with  full 
liberty  to  form  a  new  connection,  his  triumph  over  the 
sacred  permanence  of  marriage  will  have  been  complete. 
.  .  .  No  man  should,  in  my  judgment,  be  permitted 
to  rid  himself  of  his  wife  by  ill-treatment,  and  at  the 
same  time  evscape  the  obligation  of  supporting  her.'  " 
Section  1054  of  the  same  work  continues: 
"With  us,  the  course  of  adjudication  has  been  much 
as  in  England.  Something  like  the  earlier  English  idea 
has  governed  the  cases  in  a  few  of  our  states,  partly  in- 
fluenced by  the  particular  statutory  terms,  and  partly 
bv  the  different  natures  of  the  two  sorts  of  divorces.  On 
the  other  hand,  the  matter-of-course  practice  in  most  of 
our  states  has  been  to  apply  the  alimony  rules  of  the 
unwritten  law,  as  developed  in  the  divorce  from  bed  and 
board,  to  the  di^'solution  of  alimony." 


714  COURT  OF  CIVIL  APPEALS, 

Watson  V.  C'amixxioiiico. 

And  the  only  cases  cited  as  being  governed  by  the 
earlier  English  idea  are  our  o^vn  cases  of  Chenault  i\ 
Chcnauli  and  Boggers  v.  Boggers,  and  that  of  Chunn  v. 
Chiinn,  Meigs,  131,  and  one  case  from  Alabama,  that  of 
Smith  i\  Smith,  45  Ala.,  264. 

In  Sec.  1065,  of  the  same  work,  under  the  heading, 
'^Doctrine  of  the  Chapter  Restated,''  this  is  found: 
**A[arriage  involves  an  undertaking  by  the  husband  to 
support  the  wife  during  the  joint  lives  of  the  two,  and 
he  cannot  relieve  himself  of  this  obligation  by  an  act  of 
his  own  wrong.  If  he  commits  a  dereliction  justfying 
a  judicial  separation  on  her  prayer,  the  unwritten  law 
compels  him  to  aliment  her.  If  the  dereliction  justifies 
a  dissolution,  the  case  is  unknown  to  the  unwritten  law. 
But  if  the  statute  directs  him  to  aliment  her,  the  reason 
of  the  unwritten  law  controls  its  interpretation,  and  he 
must  pay  the  same  alimony  as  if  the  divorce  were  from 
bed  and  board." 

But,  as  already  stated,  this  Court  does  not  assume  to 
pass  on  the  soundness  or  unsoundness  of  the  views  ex- 
pressed in  the  Chenault  and  Boggers  cases  relative  to  the 
])roper  construction  of  our  statutes  on  the  precise  point 
presented  by  counsel  for  complainant.  When  our  Su- 
preme Court  has  spoken  on  such  matter  this  Court  feels 
it  its  duty  to  accept  that  as  final.  The  modern  view  of 
the  duties  of  the  divorced  husband  who  has,  bv  his  own 
wrong,  given  the  cause  for  the  divorce,  enables  us,  how- 
ever, to  more  intelligently  consider  the  second  ground  of 
demurrer  relied  on  bv  the  defendant. 

The  second  ground  of  demurrer  is  that  the  decree  of 
the  Court  granting  the  divorce,  "insofar  as  it  awarded 
alimony  of  $8.00  per  week  was  erroneous,  unjust  and 
inequitable,  and  this  Court  will  not  lend  its  aid  in  the 
enforcement  of  it.''       In  elaboration  of  the  proposition 
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stated  by  this  ground  of  demurrer  it  is  said  in  the  brief 
of  counsel  for  defendant  that  '*even  if  the  decree  is  not 
void  it  is  erroneous,"  and  therefore  argued  that  it  was 
proper  to  sustain  the  demurrer;  and  in  support  of  this 
contention  the  following  authorities  are  cited:  Laiv- 
rence  Manufacturing  Co.  v.  Janesville  Cotton  Mill,  138 
U.  S.,  552;  Lewers,  Etc.,  v.  Atcheiiy,  222  U.  S.,  285; 
Gay  V.  Parpart,  106  U.  S.,  679 ;  Wathams  v.  Gay,  73  111., 
415;  Daniels  Chy.  PI.  and  Pr.,  Vol.  2,  star  page  1586; 
Story's  Eq.  Pleadings,  Sec.  431;  Gibson's  Suits  in 
Chancery  (Revised  Ed.),  Sec.  723;  23  Cyc,  1432-1433. 

An  examination  of  these  authorities  shows  that  they 
do  not  support  the  proposition  that  simply  because  a 
decree  or  judgment  is  or  was  erroneous  a  Court  of  equity 
will  refuse  to  entertain  a  bill  to  carry  it  into  execution  or 
enforcement.  It  must  be  more  than  erroneous  before 
such  result  will  follow — it  must  be  inequitable  to  do  so. 
As  said  in  the  section  of  Gibson's  Suits  in  Chancery  relied 
on,  speaking  with  reference  to  carrying  decrees  into  exe- 
cution, after  setting  out  circumstances  in  which  such  bills 
are  proper:  "The  Court,  in  these  cases,  in  general,  only 
enforces  and  does  not  vary,  the  decrees.  But  upon  cir- 
cumstances it  has  sometimes  considered  the  original  direc- 
tions, and  varies  them  in  case  of  mistake.  And  if  it 
would  be  inequitable  to  enforce  a  decree,  the  Court  may 
refuse  to  do  so ;  for  this  purpose  the  Court  has  full  power 
to  look  into  the  merits  of  the  case." 

As  said  in  Cyc,  at  the  pages  relied  on  by  defendant, 
"The  complainant  must  of  course  show  himself  equitably 
entitled  to  the  relief  which  he  asks,  and  his  petition  will 
be  defeated  by  anything  showing  that  it  would  be  unjust 
or  unfair  to  grant  it." 

These  announcements  are  but  in  line  with  the  other 
authorities  relied  on;  and  applying  them,  what  is  there. 
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under  what  appears  to  be  the  almost  uniform  modem 
holdings,  both  English  and  American,  and  under  the 
express  wording  of  our  own  statute  already  herein  set 
out,  that  says  it  is  inequitable  or  unjust  for  this  defend- 
ant, after  having  forced  his  wife,  by  his  adultery  and  non- 
support,  to  seek  and  obtain  a  severance  of  the  bonds  of 
matrimony,  to  pay  to  her  alimony  just  as  the  Court  grant- 
ing the  divorce  said  he  should  pay?  Xow,  that  he  has 
fallen  heir  to  a  large  estate  and  has  no  one  else  legally 
dependent  on  him,  what  is  there  inequitable  in  saying 
to  the  man  who  has  been  spending  his  means  on  a  mis- 
tress that  he  should  obey  the  decree  he  had  not  even 
appealed  from,  and  pay  the  woman  he  pledged  he  would 
support  the  amount  due  her  under  that  decree? 

The  result  is,  the  majority  of  this  Court,  in  view  of 
the  results  reached  in  the  Chermult  and  Boggers  cases  in 
rendering  personal  decrees  for  alimony  under  the  circum- 
stances hereinbefore  pointed  out,  and  of  the  further  rea- 
son that  the  case  at  bar  is  a  collateral  attack  on  the  decree 
fixing  alimony,  though  conceding  the  binding  force  of 
the  construction  placed  on  our  statute  as  announced  in 
those  older  cases,  are  of  opinion  the  decree  of  the  Chan- 
cellor dismissing  the  bill  was  and  is  erroneous;  and  the 
decree  is  reversed  and  the  case  remanded  to  be  further 
proceeded  with.  Judge  Higgins  is  of  opinion  that 
under  the  construction  of  our  statute  as  announced  in 
the  Clienault  and  Boggers  cases,  which  he  considers 
binding  authorities,  the  decrees,  of  the  Court  granting 
the  divorce  was  and  is  void  to  the  extent  that  it  allowed 
$8.00  per  week  alimony,  and  dissents.  Judge  Higgins 
is,  moreover,  of  the  opinion  that  in  a  jurisdiction  which 
allows  absolute  divorces  and  permits  remarriage  of  di- 
vorced  persons   and  requires   the  father   to  support   the 
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minor  children,  the  practice  of  awarding  a  lump  sum  for 
alimony  should  be  adopted. 

Defendant  will  pay  the  costs  of  this  appeal.  The 
costs  of  the  Court  below  will  be  adjudged  by  the  Chan- 
cellor. 

Note — By  the  original  bill  in  this  cause  it  is  sought  to  impound 
sufficient  of  defendant's  proi)erty  to  secure  the  payment  of  future 
Installments  of  alimony.  This  Court  held  that  complainant  is 
not  entitled  to  that  measure  of  relief.  The  Supreme  Court,  on 
petition  for  certiorari,  modified  the  opinion  of  this  Court  in  that 
regard,  and  for  that  reason  that  part  of  the  opinion  is  not  pub- 
lished.— ElDITOB. 
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C.  H.  Vaughx  v.  AVm.  J.  Stbothek, 

1.  Slander.     Comment  of  judf/c  of  election  upon  right  of  elector 

to  vote.    Privilege. 

The  statements,  comments  and  opinions  of  a  judge  of  an  elec- 
tion legally  held,  with  reference  to  the  qualifications  of  a 
voter  whose  right  to  vote  has  been  challenged  and  whose 
right  to  the  elective  franchise  is  under  investigation,  are 
absolutely  privileged. 

2.  Same.     Repetition  of  statements  after  election  is  over. 

But  such  statements,  if  made  by  such  judge  of  election  after 
the  polls  have  closed  and  the  election  is  over,  are  not  piiv- 
lleged;  and  If  made  or  repeated  falsely,  willfully  and  ma- 
liciously, may  be  made  the  basis  of  a  suit  for  slander. 


From   Sumner  Coixty. 


Appeal  in  error  from  the  Circuit  Court  of  Suraner 
County.       W.  L.  Cook,  Judge. 

W.  A.  GriLD,  J.  D.  G.  MoRTOx  and  D.  B.  Ptryear 

for  Plaintiff  in  Error. 

Durham  &  Boddie  for  Defendant  in  Error. 

Mr.  Justice  IIiogins  delivered  the  opinion  of  the 
Court. 

This  is  an  action  of  slander.  The  Circuit  Judge  sus- 
tained a  demurrer  to  the  declaration  and  dismissed  the 
suit.       Plaintiff  has  brought  the  case  here  by  appeal  and 


STATE  OF  TEXNESSEE.  719 

Viiughn  r.  Strotber. 

has  assigned  errors.  While  not  expressly  so  stated  in 
the  demurrer,  we  shall  treat  .it  as  having  raised  appro- 
priately the  question  as  to  whether  the  communications 
attributed  to  defendant  Strothor  were  privileged. 

It  is  recited  in  the  first  count  that  a  regular  election 
was  held  in  the  county  of  Sumner,  in  the  Cottontown  pre- 
cinct, on  the  4th  of  August,  1910,  for  the  purpose  of 
voting  for  various  officers,  and  that  the  defendant  in  error 
was  one  of  the  Judges  thereof;  that  plaintiff  in  error  was 
at  that  time  a  male  resident,  thirty  years  of  age,  subject 
to  the  payment  of  ix)ll  taxes  and  qualified  to  vote;  that 
he  presented  himself  at  the  polls  as  a  voter  and  produced 
a  poll  tax  receipt  signed  by  the  Circuit  Court  Clerk  of 
Sumner  county,  and  requested  to  be  permitted  to  vote; 
that  he  was  thereupon  interrogated  and  ridiculed  by  the 
officers  of  the  election,  including  defendant  in  error,  and 
that  defendant  in  error  then  and  there  said  of  and  con- 
cerning plaintiff  in  error  and  his  poll  tax  receipt  that  the 
latter  was  forged  and  bogus,  in  that  it  was  not  signed  by 
the  Circuit  Court  Clerk,  thereby  intending  to  charge 
plaintiff  in  error  with  the  crimes  of  forgery,  uttering  a 
forged  paper,  and  perjury. 

In  the  second  count  are  apt  words  making  all  the  induce- 
ments and  circumstances  of  the  first  count  parts  thereof, 
and  further  averring  that  after  the  day  of  said  election 
and  on  divers  occasions  thereafter,  defendant  in  error 
falsely,  willfully  and  maliciously  rejx^ated  the  statements 
and  charges  averred  in  the  first  count. 

After  a  thoughtful  and  careful  consideration  of  the 
questions  raised,  we  are  of  opinion  that  to  the  extent  that 
the  foregoing  declaration  is  predicated  upon  what  the 
defendant  as  one  of  the  Judges  of  the  election  said  at  the 
time  plaintiff  below  tendered  his  tax  receipt,  it  is  demur- 
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rable,  for  the  reason  that  the  utterances  then  made  must 
be  held  as  absolutely  privileged. 

Judges  of  election  are  in  every  essential  judicial  offi- 
cers. In  the  discharge  of  their  duties  they  perform 
strictly  judicial  functions.  For  the  time  being  they  are 
selected  by  the  constituted  authorities  to  determine  upon 
evidence  legally  submitted  the  right  of  every  man  who 
offers  his  ballot  to  participation  in  the  election.  While 
not  enjoying  permanency  of  occupancy,  they  are  assimi- 
lated by  all  writers  to  Judges  upon  the  bench.  And  there 
are  the  gravest  reasons  why  these  temporary  functionaries 
should  possess  as  much  freedom  of  deliberation  and  of 
expression  as  do  those  who  perform  judicial  duties  in 
settled  tribunals.  No  restraints  should  hamper  them, 
and  no  fear  of  being  held  to  account  for  the  expression  of 
their  opinions  as  to  the  qualifications  of  voters,  or  as  to 
the  genuineness  of  the  evidences  of  that  right  to  vote 
should  be  permitted.  Eail  v.  Potts,  8  Hump.,  228; 
State  V.  Staten,  6  Coldwell,  233. 

While  we  have  been  unable  to  find  an  adjudication 
upon  the  exact  point  in  issue,  we  are  convinced  that  the 
rules  governing  judicial  officers  should  be  extended  to 
Judges  of  elections.  It  is  now  generally  accepted  that 
Judges  cannot  be  held  civilly  responsible  for  statements 
or  expressions  of  opinion  with  reference  to  a  matter  de- 
pending before  them  if  made  while  in  the  discharge  of 
their  judicial  functions,  regardless  of  the  motives,  ma- 
licious or  otherwise,  that  may  have  prompt>ed  them  to 
make  the  utterances  for  which  they  are  sought  to  be  hailed 
to  Court.  Wehb  v.  Fisher,  109  Tenn.,  701;  23  Cyc, 
384.  This  may  be  looked  upon  by  some  as  a  dangerous 
doctrine.  Nevertheless,  the  advantages  of  absolute  free- 
dom from  suit  because  of  these  statements  accruing  to 
society  far  outweigh  the  disadvantages.       Society  uses  its 
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Judges  as  its  mouthpieces  for  its  expression  of  approval 
or  disapproval  of  the  conduct  of  the  individual,  and  this 
function  of  the  Judges  will  be  poorly  performed  if  sociei^ 
on  the  other  hand  authorizes  an  individual  to  sue  the 
judicial  officer  for  expressing  his  opinion  as  to  th&  eondoel 
of  the  party  who  has  infracted  the  rules. 

In  view  of  the  importance  of  excluding  disqualified 
persons  from  participation  in  elections,  and  in  view  of 
the  importance  of  preserving  the  purity  of  the  ballot,  and 
denying  to  the  corrupt  the  privilege  of  participation,  we 
believe  it  best  to  adopt  the  rule  that  a  Judge  at  an  elec- 
tion, who  in  arriving  at  and  announcing  his  decision  as 
to  the  qualification  of  a  voter  or  as  to  the  genuineness  of 
his  documentary  qualifications,  gives  expression  to  his 
opinion  after  investigation,  should  not  be  subjected  to  an 
action  for  slander.  We  must  be  understood  as  dealing 
strictly  with  the  matter  in  hand  and  not  as  touching  upon 
the  rule  respecting  the  liability  of  officers  or  anyone  else 
for  corruptly  and  fraudjilently  denying  a  voter  the  right 
to  participate  in  an  election.  In  the  latter  case  there 
doubtless  would  be  no  exemption.  But  that  is  not  the 
question  presented  here.  With  reference  to  actions  of 
slander  we  believe  the  interests  of  society  will  be  best 
subserved  by  holding  the  declarations  of  such  Judges  of 
election  as  absolutely  privileged. 

But  this  exemption  does  not  extend  to  utterances  made 
by  Judges  of  election  at  other  times  and  occasions  than 
those  of  elections.  After  the  discharge  of  their  duties 
of  receiving,  canvassing  and  certifying  returns  they  be- 
come private  citizens,  and  cannot  claim  that  immunity 
which  for  reasons  of  public  policy  the  law  grants  them 
while  discharging  their  duties.  To  claim  the  privilege 
it  is  clear  that  a  defendant  must  show  that  he  uttered  the 
words  at  the  time  and  upon  the  occasion  when  he  was 
47 
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called  upon  to  perform  the  judicial  function  of  deciding 
the  qualifications  of  voters.  It  would  be  folly  to  say 
that  he  can  claim  this  exemption  for  all  time.  There^ 
fore,  if.  after  the  election  is  over  he  makes  false  and  defam- 
atory statements  concerning  a  party  who  offered  to  vote, 
even  if  these  statements  be  but  a  repetition  of  what  he 
had  announced  as  Judge,  he  is  subject  to  a  suit  for 
damages.  Newell  on  Defamation,  page  423.  It  can 
be  readily  seen  that  he  has  no  occasion  for  uttering  these 
things  other  than  the  venting  of  his  spleen  or  gratifying 
a  desire  to  injure  another.  What  has  just  been  said 
must  be  understood  as  having  reference  to  false  and 
malicious  statements.       The  truth  is  always  an  armor. 

Insofar  as  this  declaration  sets  forth  the  utterance  of 
language  uttered  at  other  times  and  occasions  than  on  the 
day  of  the  election  we  are  of  opinion  that  a  cause  of 
action  was  averred,  and  that  the  plea  of  privilege  cannot 
be  interposed.  We  are  further  of  the  opinion  that  the 
language  averred  amounted  to  an  imputation  of  the  com- 
mission of  a  felony,  and  hence  we  are  not  called  upon 
to  determine  whether  there  could  be  an  action  of  slander 
predicated  upon  the  imputation  of  the  violation  of  a  mis- 
demeanor law. 

For  the  reasons  indicated  the  judgment  of  the  Circuit 
Court  is  reversed  and  the  cause  is  remanded  for  further 
proceedings.      Appellee  will  pay  the  costs. 
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Louisville  &.  Nashville  R.  R.  Company  v.  D.  B.  Fobt 

Ain>  Wipe. 

1.  PKBKiiFTOBY  iNSTBUCTioK.     When  proper. 

If  It  be  clearly  demonstrated  by  the  record  that  a  plaintiff  can- 
not because  of  a  well-settled  rule  of  law  recover  anything, 
peremptory  instructions  should  be  given,  notwithstanding 
much  controversy  as  to  material  facts. 

2.  Raileoads.    Extent  of  right  of  way.    Use  of  portion  thereof 

by  the  public. 

A  railroad  company  given  by  a  charter  a  right  of  way  extend- 
ing one  hundred  feet  on  each  side  of  its  track  surveyed  and 
marked  out  this  right  of  way  through  a  wooded  and  unin- 
habited territory  in  1856  or  1857.  Within  a  short  while  after 
this  surveying  and  marking  out  a  town  spread  out  on  both 
sides  and  adjacent  thereto.  At  the  time  the  right  of  way 
was  designated  there  was  no  highway.  Within  a  few  years 
after  the  railroad  track  was  laid  the  public  began  to  travel 
over  and  within  this  right  of  way  a  road  paralleling  for  some 
distance  the  railroad  track.  There  was  no  objection  upon 
the  part  of  the  railway  company  to  the  use  made  of  this  road- 
way by'  the  public.  The  railway  company  did  not  need  .the 
ground  on  which  this  road  was  laid  until  1907,  when  the  man- 
agement deemed  it  necessary  to  build  a  sidetrack  on  the 
ground  covered  by  this  roadway.  It  began  work  and  cut 
down  the  grade  and  destroyed  the  dirt  road.  The  owners 
of  adjoining  premises  brought  suit  for  damages  to  their 
right  of  ingress  and  egress.  Held,  That  they  could  not  re- 
cover; that  there  was  no  dedication  by  the  railroad  of  the 
ground  used  for  the  highway;  that  this  user  was  not  ad- 
verse, and  that  the  railroad  company  had  the  right  when 
needed  for  railway  purposes  to  appropriate  that  part  used  for 
a  roadway.  It  might  have  been  otherwise  had  the  roadway 
been  established  and  in  use  before  the  railway  acquired  its 
easement 
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3.  Express  Dedication  by  Raiuboad  Company.    Question  reserved. 

The  Court  does  not  decide  the  question  as  to  whether  a  railway 
company  can  expressly  dedicate  to  public  use  a  roadway 
along  its  right  of  way  paralleling  its  track. 

4.  Ebbctino  Imfbovements  Adjacent  to  RAiutOAbs.    CautUm. 

Owners  of  lands  adjacent  to  railways  should  be  careful  to  ascer- 
tain the  exact  location  of  the  right  of  way  before  building 
on  or  adjacent  thereto. 


Feom  Robeetsow  Coitwty. 


Appeal  in  error  from  the  Circuit  Court  of  Sobertson 
County.      W.  L.  Cook^  Judge. 

Garwer  &  Garner  for  Plaintiff  in-  Error. 
True  &  Dorset  for  Defendant  in  Error. 

Mr.    Justice    Higgins   delivered   the  opinion  0f  the 

Court. 

Fort  and  wife  brought  this  suit  against  th©  railway 
company  for  damages  claimed  to  have  been  suffered  by 
them  by  reason  of  the  destruction  of  their  right  of  ingress 
and.  egress  to  and  from  a  lot  situated  in  the  town  of 
Adams,  in  Robertson  county.  Verdict  and  judgment 
were  in  their  favor.  The  railway  company  has  appealed 
and  assigned  numerous  errors.  We  deem  it  necessary 
however,  to  respond  to  one  only  of  these  assignment^  this 
one  being  that  His  Honor  should  have  granted  the  motion 
for  a  directed  verdict.  When  it  is  demonstrated  by 
the  record  that  a  plaintiff  below  cannot  because  of  a  well 
imderstood  rule  of  law  recover  anything,  peraoptofy  in- 
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structions  should  be  granted^  notwithstanding  much  con- 
tPovevBj  as  to  many  material  facts. 

We  feel  driven  to  the  ccmdusion  that  His  Honor  com- 
mitted error  in  failing  to  direct  a  verdict.  We  state 
this  constrainedly,  for  the  reason  that  the  result  runs 
counter  to  apparent  rights  and  equities.  But  ive  are 
of  opinion  that  according  to  the  settled  policy  of  this 
state,  as  embodied  in  our  statutes  and  judicial  decisions, 
no  other  result  can  be  reached. 

The  Edgefield  &  Kentucky  Railway  Company  was 
chartered  by  the  legislature  of  Tennessee  in  1851.  See 
Acts  of  1851-52,  Chapter  226.  By  Sec.  6  of  this  act  the 
railway  company  was  given  all  the  rights,  powers  and 
benefits  which  were  conferred  upon  the  Nashville  & 
Chattanooga  Railroad  by  Chapter  1  of  the  Acts  of  1845- 
46.  By  the  25th  section  of  this  latter  act,  the  railway 
company  was  given  a  right  of  way  of  100  feet  in  width 
on  each  side  of  the  center  of  its  main  track.  By  suc- 
cessive conveyances  and  transfers  the  Edgefield  &  Ken- 
tucky Company's  properties  were  vested  ultimately  in 
the  Louisville  &  Nashville  Railroad  Company  and  has 
since  been  known  as  and  operated  by  the  latter  company. 
As  a  matter  of  course  we  must  refer  to  the  Nashville  & 
Chattanooga  charter  for  the  full  measure  of  the  rights 
of  the  plaintiff  in  error  in  the  premises.  We  wish  it 
particularly  noted  that  the  state  of  Tennessee  virtually 
granted  to  the  Nashville  &  Chattanooga  road  an  easement 
of  one  hundred  feet  on  each  side  of  the  main  track. 

In  1856  or  1857  the  right  of  way  of  the  Edgefield  & 
Kentucky  Railroad  Company  was  surveyed  and  staked  out 
through  or  by  what  is  now  known  as  Adams  Station.  In 
1858  or  1859  the  main  line  was  built  or  laid  down,  and 
it  remains  to  this  day  at  the  same  place  on  the  surface. 
Its  use  was  interrupted  in  1861  and  was  not  regularly 
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resumed  until  1865,  when  old  operations  began  and  they 
have  been  carried  on  continuously  ever  since.  At  the  time 
the  main  line  was  constructed  through  the  territory  in  ques- 
tion and  by  the  town  of  Adams  the  property  of  the  defend- 
ants in  error  now  in  question  and  several  adjacent  lots  were 
all  vacant  and  in  the  woods.  This  fact  stands  out  clearly 
in  the  record.  It  is  likewise  beyond  dispute  that  at  this 
period  of  time  there  was  no  road  or  highway  upon  or 
contiguous  to  the  property  of  the  Forts.  It  is  also 
clear  that  when  the  railroad  right  of  way  was  surveyed 
and  staked  out  it  did  not  include,  touch  or  cover  any 
roadway  running  longitudinally  and  parallel  with  the 
main  track  location.  It  is  clearly  disclosed  by  the  record 
that  at  the  time  of  the  mapping  out  and  acquisition  of 
the  railroad  right  of  way  there  was  not  in  existence  any 
easement  of  way  either  in  defendants  in  error  or  any 
member  of  the  public  that  could  have  been  touched  by 
or  could  conflict  with  the  rights  of  the  railway  company. 
Much  is  said  in  the  splendid  brief  of  able  counsel  for 
Fort  and  wife  to  the  effect  that  the  proof  shows  otherwise. 
We  are  content  with  the  response  that  the  proof  is  vir- 
tually one  way  and  contrary  to  their  insistment.  It  is 
true  that  within  a  short  while  after  the  railroad  track 
was  built  the  public  began  to  use  the  strip  of  ground  be- 
tween the  lot  subsequently  bought  by  defendants  in  error 
and  the  railroad  for  highway  purposes,  but  this  roadway 
did  not  become  a  settled  or  well  defined  thoroughfare 
until  about  the  year  1870.  We,  therefore,  have  the  case 
of  the  user  by  the  public  for  roadway  purposes  of  a  strip 
of  ground  that  had  theretofore  been  acquired  by  a  railway 
company  pursuant  to  its  charter  powers. 

What  were  the  rights  of  the  public  and  of  the  railroad 
in  this  situation?  The  latter,  as  before  stated,  was 
vested  with  the  right  to  use  for  railway  purposes  one  hun- 
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dred  feet  from  the  center  of  its  track  toward  the  premises 
now  occupied  by  the  Forts.  This  easement  was  granted 
to  the  railway  company  by  an  irrevocable  contract,  and 
it  was  a  right  protected  by  the  Federal  Constitution,  and 
could  not  be  given  away  by  any  arm  or  agency  of  th^ 
state  without  the  consent  of  the  company.  It  is  true 
that  this  easement  was  to  be  held  by  the  railroad  for 
railroad  purposes  only  and  in  a  manner  in  subordination 
to  the  rights  of  the  landowner  and  it  may  be  of  the  public 
until  demanded  by  the  exigencies  of  railway  service;  but 
the  right  to  take  actual  possession  of  this  space  was  a 
property  belonging  to  the  railway  company,  and  this  right 
or  property  was  impressed  with  a  gwow'-non-transfer 
character. 

In  1907  the  railway  company  reached  the  conclusion 
that  the  space  between  its  main  track  and  the  premises  of 
defendants  in  error,  being  the  strip  on  which  the  roadway 
in  question  was  located,  was  needed  for  sidetracking  or 
doubletracking  purposes.  It  had  the  right  so  to  declare 
either  under  its  original  charter  or  under  the  Acts  of  1907. 
McGill  V.  Railroad,  2  Tenn.  C.  C.  A.,  656,  and  this 
without  responding  in  damages  to  adjoining  property  own- 
ers, and  without  reference  to  rights  and  easements  seem- 
ingly acquired  or  belonging  to  adjacent  owners  but  in  legal 
subordination  to  the  rights  of  the  railway  company. 

It  was  the  theory  of  learned  counsel  for  defendants  in 
error,  and  it  was  the  one  adopted  by  the  learned  trial 
Judge,  that  the  railway  company  could  dedicate  the 
unused  part  of  its  easement  to  the  public  for  highway 
purposes  and  that  it  had  done  so  in  this  case.  We  feel 
constrained  to  take  the  opposite  view,  both  of  the  facts 
and  of  the  law.  We  shall  not  here  enter  upon  an  extended 
discussion  of  the  question  of  dedication.  There  is  no 
evidence  of  an  express  dedication,  and  we  do  not  think 
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tbft  facts  warrant  the  inference  of  dedication  by  implicft- 
tion.  Tliis  is  not  the  case  of  a  landowner  who  sits  bj 
and  permits  the  public  to  use  his  land  as  a  highway 
hdwessdj  and  by  claim  of  right  for  more  than  twenty 
years.  The  user  in  the  instant  case  was  not  in  any  sense 
adverse.  The  right  to  use  the  property  as  a  passageway 
might  well  exist  and  co-exist  with  the  right  of  the  railway 
company  to  assert  its  ownership  when  the  demands  of  its 
business  required  this.  In  fact,  the  railway  compan} 
was  not  in  position  to  protest  or  to  object  to  people  travel- 
ing np  and  down  and  parallel  to  its  unfenced  track. 
Hence  there  is  no  predicate  for  a  dedication  by  implica- 
tion. 

We  doubt  whether  the  railway  company  could  have 
tied  its  hands  by  an  express  dedication.  We  are  con- 
vinced upon  examination  of  the  adjudications  of  our  state 
that  the  rule  is  that  railway  companies  cannot  estop  them- 
selves to  claim  the  easements  guaranteed  to  them  under 
their  charter  whenever  the  demands  of  the  railway  service 
or  of  the  duties  owing  by  them  to  the  public  require  an 
extension  or  widening  of  their  trackage.  Railroad  v. 
Telford's  Ex'rs.,  5  Pickle,  292;  Railway  Company  v. 
Telegraph  Co,,  17  Pickle,  62.  This  conclusion  seems 
to  be  inevitable  or  clearly  deduceable  from  the  proposi- 
tion settled  in  the  latter  case.  The  law  in  other  juris- 
dictions seems  to  be  to  the  same  effect.  Railroad  v. 
Freeport,  138  Pa.  State,  91 ;  Sapp  v.  Railroad,  51  Md., 
115;  Andrtivs  v.  Railroad,  105  Mich.,  557.  There  are 
.some  authorities  which  sustain  seemingly  the  position  of 
learned  counsel  for  defendants  in  error  that  an  'easement 
of  way  on  railroad  property  may  be  acquired,  but  an 
examination  of  them  will  convince  the  reader  that  they 
were  dealing  with  the  right  to  cross  railway  tracks  and 
easements,  and  not  with  the  right  to  use  the  adjacent  lands 
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as  a  parallel  right  of  way.  An  easement  to  cross  a  rail- 
nmd  track  at  right  angles  is  of  frequent  necessity  and  its 
use  does  not  unreasonably  hamper  the  railroad  service; 
bait  if  the  public  were  permitted  to  acquire  a  lateral  and 
jiarallptl  easement  of  way  adjacent  to  its  track  in  such 
way  3S  that  the  company  could  never  destroy  it,  innum- 
ecable  hindrances  and  impediments  could  be  thrown  in 
the  way  of  the  performance  by  railroad  companies  of  their 
duty  to  the  public  to  enlarge  their  facilities  from  time  to 
time. 

It  is  the  settled  policy  of  this  state  to  permit  railway 
companies  to  acquire  by  condemnation  their  charter 
rights  of  way  once  for  all  and  to  hold  these  rights  of  way 
in  quasi  trust  for  use  whenever  needed  to  increase  their 
facilities.  Railroad  v.  Raine,  6  Cates,  572.  This  often 
works  injustice  to  adjacent  property  owners  who  unsus- 
pectingly and  unwittingly  erect  improvements  on  or  near 
the  railway  easement  limits;  and  we  cannot  refrain  from 
suggesting  that  by  some  legislative  provision  the  rights 
of  those  adjacent  owners  to  compensation  in  cases  of 
hardship  could  be  provided  for.  But  it  is  safest  for  these 
adjacent  owners  to  make  diligent  inquiry  to  ascertain 
railway  easement  locations  or  to  enter  upon  negotiations 
with  railway  companies. 

We  deem  it  unnecessary  to  reply  at  length  to  the  very 
able  contention  of  counsel  that  this  street  had  been 
accepted  and  worked  by  the  town  authorities  and  county 
authorities  and  that  the  public  had  acquired  unimpairable 
rights  therein.  There  is  much  force  in  this  contention, 
and  we  have  been  gravely  impressed  therewith.  But 
our  Courts  seem  committed  to  the  doctrine  that  a  railwav 
company  cannot  in  this  manner  be  deprived  of  its  ease- 
ments. If  this  proposition  be  sound  it  also  renders  of 
little  juristic  value  the  fact  that  the  railway  company  by 
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maintaining  a  crossing  had  clearly  manifested  a  determi- 
nation to  dedicate  this  right  of  way  to  the  public.  The 
case  of  Schopp  v.  St,  Louis,  20  L.  R.  A.,  783,  is  not 
entirely  applicable.  We  agree  with  learned  counsel  that 
the  rights  of  the  public  in  a  well  defined  and  previously 
acquired  street  or  road  cannot  be  bodily  appropriated  by 
a  railroad  company  without  express  legislative  grant.  But 
it  is  quite  different  if  the  railroad  company  first  acquires 
the  right  of  way  and  simply  permits  the  public  to  use  it. 
It  results  from  the  foregoing  that  the  suit  of  the  plain- 
tiffs below  must  be  dismissed.  They  are  in  the  attitude 
of  many  people  who  build  upon  the  rights  of  railway 
companies  without  making  due  inquiry  and  without  an 
eye  to  the  demands  of  the  future.  The  judgment  is 
reversed  and  the  suit  dismissed  at  the  costs  of  the  defend- 
ants in  error. 
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Deeds  to  land  delivered  binding  on  grantor's  heirs,  although 
grantee  not  put  in  possession. 502 
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HABEAS  CORPUS.  pagb 

Not  proper  proceeding  to  determine  guilt  or  innocence  of 
criminal  charge _ 15 

HUSBAND  AND  WIFE.    Married  Women. 

1.  Conveyance  to  as  tenante  in  common -  268 

2.  Separate  maintenance  may  be  decreed  although  no 
ground  for  divorce _ _ _      3 

3.  Right  of  divorced  wife  to  recover  for  necessaries  fur- 
nished minor  child .-. 657 

ILLEGITIMATE. 

Mother  of  illegitimate  minor  may  sue  for  abduction  of 113 

INDEPENDENT  CONTRACTOR. 

Plea  of  no  defense  for  injuries  from  unruly  animal  being 
brokeo  in  street _-.  141 

INFANTS.    INFANCY.    See  Parent  and  Child  and  Next  Friend. 

INNOCENT  PURCHASER. 

1.  Not  to  be  affected  by  reformation  of  instrument 280 

2.  Is  not  as  to  remaindermen  when  informed  that  deed  does 
not  contain  intention  of  grantor 280 

INSURANCE— MUTUAL— FIRE— PENALTY. 

1.  Estoppel  of  insurance  company  to  insist  on  provision  as 

as  to  proofs  of  loss  on  blanks 161 

2.  Substantial  compliance  therewith 161 

3.  No  penalties  if  daim  resisted  in  good  faith 161 

INSTRUCTIONS  TO  JURIES.    SPECIAL  REQUESTS. 

1.  No  error  in  refusing  to  give  special  requests  when  de- 
fendant absolutely  liable _ 78 

2.  When  contributory  negligence  that  is  remote  is  shown, 
juries  should  be  instructed  that  they  must  mitigate  dam- 
ages  .._ _ 236 

3.  Error  of  Court  respecting  damages  cured  by  remittitur. .  236 

4.  Submitting  abstractions  not  reversible  unless  harm  re- 
sults...  298 

5.  Confounding  of  assumption  of  risk  and  contributory  neg- 
ligence not  reversible  if  jury  understood  instructions  and 

no  prejudice  resulted _ _ 633 

6.  Courts. should  distinguish  assumption  of  risk  and  con- 
tributory negligence  when  both  defenses  arise. 628 
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JUDGMENT.    Motion  in  arrest.                                               PAGB 
None  for  inconsistency  in  pleading 175 

JURISDICTION. 

1.  Determined  by  pleadings _ 268 

2.  Courts  of  this  State  no  jurisdiction  of  trespass  or  of  in- 
junction to  enjoin  trespass  on  lands  of  another  State. . .  305 

JURY  AND  JURY  TRIAL. 

Question  as  to  whether  a  transaction  occurred  on  Sunday  was 
for  jury 477 

JUSTICE  OF  THE  PEACE.    Practice. 

1.  Party  may  state  in  warrant  two  forms  or  causes  or  action  175 

2.  Warrant  of  sufficient,  when _ 431 

3.  Presumption  of  regularity  of  proceedings  before 431 

4.  Filing  of  evidence  of  debt  before .-_ 431 

5.  Proper  practice  in  appeals  from  when  appellant  fails  to 
appear _  _ ^ 431 

MARRIED  WOMEN.    See  Husband  and  Wife. 

MASTER  AND  SERVANT.    Employer  and  employe. 

1.  Lease  or  transfer  of  business  without  informing  the  serv- 
ant thereof _ 252 

2.  General  rule  that  burden  of  showing  assumption  of  risk 

upon  the  part  of  servant  is  upon  master. 533 

3.  Declaration  by  servant  for  compensation  should  aver  per- 
formance of  an  excuse  for  non-performance 687 

4.  When  special  contract  of  employment  relied  on,  perform- 
ance must  be  shown 687 

6.  Duty  of  servant  collecting  funds  to  account 687 

6.    What  must  be  shown  under  quantum  meruit  count 687 

MINES  AND  MINIMG. 

1 .  Election  of  checkweighman,  how  held 35 

2.  Liability  for  procuring  discharge 35 

MISTAKE.    Chancery  Jurisdiction.    Payment. 

1.  Money  paid  under  a  mistake  of  fact  recovered,  when. . .  670 

2.  Relief  may  be  had  from  mistake  of  law,  when. 670 

3.  Mistake  of  dratfsman  as  to  meaning  of  words  in  deed. . .  280 
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MUNICIPAL  CORPORATIONS.    Ordinances. 

See  Soft  Drink  Stands.  PAGE 

1 .  An  ordinance  which  infringes  rights  of  lot  owner  as  to  use 
of  property  void  unless  it  appertains  to  health  or  couit 
fort -—    »3 

2.  Municipal  officers  may  be  mandamused  to  issue  building 
permit - -- 03 

3.  No  damages  against  officers  for  obeying  in  good  faith 
invalid  ordinance 93 

4.  Corporations  can  pass  such  ordinances  only  as  are  ex- 
pressly authorized  or  necessarily  implied _-_ 658 

5.  May  classify  and  regulate  soft  drink  stands  and  method' 

of  conducting  them 668 

NEGLIGENCE.  CONTRIBUTORY.  IMPUTED. 

1.  Of  party  while  riding  as  guest  of  driver  of  team  not  im- 
putable  _ -- - -  298 

2.  But  party  may  himself  be  guilty  of  negligence  barring 
recovery 288 

3.  Negligence  of  railroad  in  making  switches  across    • 
streets '. _ _. ..128,446 

4.  Duty  of  owner  of  premises  as  to  invitees 642 

6.  When  for  Court  and  when  for  jury 643 

6.    Negligent  to  train  young  horse  in  street 167 

NEW  TRIAL.    MOTION  FOR. 

1.  None  for  surprise  when  party  delays  question  until  after 
verdict _ _ 28 

2.  Duty  of  party  to  piroduce  witness  by  whom  opposing  wit- 
ness can  be  contradicted _. 29 

3.  Not  necessary  in  divorce  case 469 

4.  None  for  the  shedding  of  tears  by  Court,  counsel  and  wit- 
nesses  _. 567 

NONSUIT  AND  DISMISSAL.    See  DismiasaL 

Voluntary  may  be  set  aside 161 

NON-RESIDENT. 

1 .  Attachment  of  property  of  by  non-resident 195 

2.  Running  of  statute  of  limitations  as  to _.. 361 

ORDINANCES. 

1.  Validity  must  be  determined  by  provisions  of  the  city 
charter  and  the  laws  of  the  land 668 

2.  Need  not  have  caption  and  may  contain  two  subjects  if 
charter  does  not  prescribe  other  method 668 
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PARENT  AND  CHILD.  PAQB 

1..   Rights  of  mother  of  illegitimate 113 

2.  Contributory  negligence  of  child  in  action  by  parent  for 
injury 235 

3.  In  divorce  proceedings  the  interest  of  the  children  and  not 
the  wishes  of  the  parents  as  to  their  custody  are  upper- 
most  - 517 

4.  Divorced  wife  may  recover  from  husband  for  necessaries 
furnished  minor  child,  when 557 

iPARTIES.    Next  Friend. 

.     1.    Stepfather  proper  party  to  join  his  wife  in  suit  for  inju- 
ries to  minor  child  of  wife ___  113 

2.  Relation  of  next  friend  to  suit  of  infant;  proceedings 
when  infant  attains  majority  or  when  majority  ascer- 
tained  332 

PAYMENT.    Application  of . 

1.  Presumption  of  rebuttable 361 

2.  Payment  by  owner  of  premises  to  the  contractor  without 
specific  instruction  as  to  extinguishment  of  material- 
man's lien  will  not  have  that  effect 542 

PEREMPTORY  INSTRUCTIONS. 

1.  Should  not  be  given  because  Court  disbelieves  plaintiff's 
testimony _._ _  141 

2.  Should  not  be  given  because  Court  would  set  aside  ver- 
dict  _ _  474 

3.  Judgment  of  Appellate  Court  when  motion  for  made  in 
the  lower  court _ 634 

4.  Motion  for  should  be  made  before  argument  begins 687 

PLEADING  AND  PRACTICE.    TRIAL. 

1.  Striking  out  all  but  one  count  good  practice,  when 128 

2.  No  variance  where  material  averments  proven 141 

3.  Amendment  should  be  allowed  to  obviate _ 141 

4.  Party  must  recover  on  averments  of  declaration 687 

5.  Servant  seeking  recovery  under  allegation  of  perform- 
ance cannot  recover  by  reliance  on  excuses .._  687 

PRESUMPTIONS. 

1.  Legal  presumptions  disappear,  when 56 

2.  Presumption  of  continuance  of  condition 642 
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PRINCIPAL  AND  AGENT.  PAOB 

1 .  Right  of  undisclosed  principal  to  sue  upon  contract  made 
with  agent.. 581 

2.  In  such  case  principal  must  abide  the  terms  of  agent's 
contract. _  581 

PRINCIPAL  AND  SURETY. 

Duty  of  the  assured  under  a  contractor's  guaranty  policy 
to  observe  the  provisions  of  the  contract  as  condition 
precedent  to  his  right  to  recover .  _ . .  4W 

QUANTUM  MERUIT. 

1.  What  must  be  shown  when  recovery  sought  under 687 

2.  Defendant  under  general  issue  may  recoup .  687 

QUIETING  OF  TITLE. 

Grantee  of  unacknowledged  deed  entitled  to 502 

RAILROADS. 

1.  Anticipation  of  trespassers  on  much  used  croe8ing.-.128,  445 

2.  Duty  to  have  someone  on  lookout 128,  445 

3.  Substantial  damages  recoverable  for  failure  to  observe 
statutory  precautions 235 

4.  Trial  judge  should  instruct  jury  that  they  must  in  such 
case  mitigate  damages  if  party  guilty  of  contributory 
negligence,  and  Court  should  charge  party  guilty  as  a  mat- 
matter  of  law  if  he  walked  on  track  with  head  down 235 

5.  Party  walking  on  track  toward  a  moving  train  with  head 
down  guilty  of  contributory  negligence. .  -     . .    235 

6.  Liable  for  wrongful  killing  of  dog ...    408 

7.  Guilty  of  negligence  in  making  flying  switches,  when. . .  445 

8.  Guilty  of  gross  negligence,  when 445 

9.  Raised  gates  and  absence  of  flagman  as  bearing  on  ques- 
tion of  contributory  negligence _ 445 

10.  Liable  for  killing  runaway  horse  on  unfenced  track 575 

11.  Right  to  appropriate  for  railroad  purposes  land  adjoining 
track  but  within  one  hundred  feet 723 

12.  Easement  of  way  parallel  to  track  not  acquired  by  the 
public  by  user .     ..        723 

REFORMATION  OF  INSTRUMENT. 

Court  of  Equity  has  power  to  reform  an  instrument  so  as  to 
embody  intention  of  parties  although  they  used  deliber- 
ately the  words  inserted 280 
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REPLEVIN.  PAGB 

Defendant  in  execution  may  replevy  goods  wrongfully  levied 
upon 47 

RES  AD  JUDICATA. 

1.  Judgment  of  Justice  dismissing  plaintiff's  suit  for  non- 
appearance not  a  bar  to  another  suit 1 

2.  When  Justice's  judgment  by  default  conclusive  and 
when  not 634 

RESULTING  TRUST. 

A  trust  results  from  an  agreement  by  one  of  several  joint 
creditors  to  buy  their  debtor's  land  and  hold  for  common 
benefit 462 

REVERSALS. 

1.  Not  to  be  had  on  errors  and  technicalities  that  did  not 
affect  the  result _ _ £33 

2.  Must  be  had  for  error  committed  as  to  one  of  many  issues 
submitted  to  jury 628 

ROADS  AND  ROAD  COMMISSIONERS. 

Road  commissioner  not  liable  for  defects  in  highway 399 

SALES.    SALES  OF  LAND. 

No  right  of  action  growing  out  of  a  sale  made  on  Sunday 477 

SANITY. 

Opinion  of  non-experts  as  to. . .  _ . 374 

SELF  DEFENSE. 

Cannot  be  relied  upon  by  slayer  who  mutually  and  willingly 
engages  in  combat 608 

SLANDER. 

Utterances  of  judg^  of  election  as  to  qualifications  of  voter 
made  at  the  time  privileged,  but  not  so  of  repetitions  of 
the  statements 718 

SOFT  DRINK  STANDS. 

Municipal  corporations  may  regulate  and  require  labelling 
of  bottles 658 
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STATUTE  OF  FRAUDS.                                                           page 
Not  available  to  defeat  resulting  trust 462 

STATUTE  OF  LIMITATIONS. 

1.  Six  years  statute  governs  assumpsit  waiving  tort 6 

2.  Runs  in  favor  of  non-resident  when  property  can  be 
reached _._ __  361 

3.  How  statute  should  be  pleaded  by  plaintiff  seeking  to 
avoid . 361 

4.  Changing  form  of  action  as  affecting 591 

STAYOR. 

Estopped  to  deny  liability  when  he  voluntarily  places  his 
name  on  docket  at  request  of  defendant  as  substitute  for 
former  stayor. 565 

STOP,  LOOK  AND  LISTEN. 

1.  Effect  of  absent  flagman  and  raised  gates  upon  traveler 

at  street  crossing 445 

2.  Duty  of  pedestrian  meeting  train 235 

STREET  RAILWAYS. 

1.  Liable  for  running  into  vehicle  moving  along  track  in 
plain  view  of  motorman -    28 

2.  Passenger  may  recover  punitive  damages  for  abusive  and 
obscene  language  used  by  conductor  toward  another 551 

SURPRISE. 

1.  Party  taken  by  surprise  must  promptly  request  delay. . .    28 

2.  None  predicable  upon  orderly  development  of  case.  ...    28 

TRESPASS.    Destruction  of  personal  property. 

1.  Destruction  of  bottles  or  vessels  belonging  to  another..  226 

2.  Right  of  owner  not  affected  by  prior  unlawful  use  of 
future  intentions .-   ..     226 
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VERDICTS.    SPECIAL.  PAOB 

1.  Haste  of  jury  no  ground  for  setting  aside 113 

2.  Special  findings,  direction  of  by  Court  commended G28 

WILLS.    Conatruetion  of.   Execution  of, 

1.  Code  Section  3896  prescribing  method  of  execution  has 
reference  to  and  not  to  proof  of 374 

2.  Code  Section  3910  requiring  that  all  witnesses  to  a  will 
shall  be  produced  if  living  and  found  necessitates  produc- 
tion of  witnesses  only 374 

3.  Due  execution  shown  by  other  witneitees 374 

WITNESS. 

1.  Must  claim  exemption  or  privilege  when  intelrogated--    41 

2.  Competency  of  witness  in  will  contest  preliminary  and 
for  the  Court 374 
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